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LIMITED WAIVER OF DECISION DEADLINE

Petitioner, CHICAGO COKE CO., INC,, by its attorneys Swanson, Martin & Bell, LLP,

hereby waives the decision deadline in this appeal to and including January 22, 2011.
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Petitioner, CHICAGO COKE CO., INC., by its attorneys, SWANSON, MARTIN &
BELL, LLP, hereby appeals from respondent the ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY’s (“Agency™) decision determining that Chicago Coke Co., Inc.’s
emission reduction credits are not available as emission'offsets. This appeal is filed pursuant to
Section 40 of the Environmental Protection Act (the “Ac_t”), 415 ILCS 5/40, and Parts 101 and
105 of the Board’s procedural rules (35 Ill. Admin. Code Parts 101 and 105).

1. Chicago Coke Co., Inc., (“Chicago Coke”) is an Illinois corporation. Chicago
Coke operates a coke prdduction facility located at 11400 South Burley Avenue, Chicago,
Illinois (the “Facility™).

2. Chicago Coke’s Facility is located within a non-attainment area.

3. Chicago Coke sought to sell its emission reduction credits (“ERCs”) to a buyer
located in the same non-attainment area.

4, Chicago Coke submitted three formal, written requests asking the Agency to
recognize Chicago Coke’s ERCs as emissions offsets under 35 Illinois Administrative Code

203.303. See Chicago Coke Co., Inc.’s letter dated August 3, 2007, attached as Exhibit A;



Chicago Coke Co., Ihc.’s letter dated July 18, 2008, attached as Exhibit B; and Chicago Coke
Co., Ihc.’s letter dated January 15, 2010, attached as Exhibit C.

5. In its final agency action, the Agency denied the use of Chicago Coke’s ERCs as
emission offsets. See Final Agency Action dated February 22, 2010, attached as Exhibit D.

6. The Agency’s basis for denial was never promulgated or adopted by this Board.

7. Chicago Coke has filed a complaint in the Cook County Circuit Court, Chancery
Division, for common law writ of certiorari and declaratory judgment. See Chicago Coke’s
Verified Complaint for Petition for Common Law Writ of Certiorari and Declaratory Judgment,
attached as Exhibit E.

8. Chicago Coke believes the Circuit Court of Cook County is the appropriate venue
to decide this issue. However, out of an abundance of caution due to the 35-day permit appeal
deadline, Chicago Coke has filed this petition for review pursuant to Section 40 of the Illinois
Environmental Protection Act.

9. Chicago Coke timely files this appeal within 35 days of service of the Agency’s
decision. |

10. Chicago Coke requests that proceedings be stayed until this issue is resolved in
‘thé Circuit Court. Chicago Coke has contemporaneously filed a 180 day waiver of decision
deadline in this matter.

WHEREFORE, Petitioner, CHICAGO COKE CO., INC., by its attorneys, SWANSON,
MARTIN & BELL, LLP, asks the Board to enter an Order overturning the Agency’s denial of

Chicago Coke’s ERCs as emission offsets, and for such other relief as the Board deems

appropriate.



Dated: March 29, 2010

Michael J. Maher

Elizabeth Harvey

Erin E. Wright

SWANSON, MARTIN & BELL, LLP
330 North Wabash Avenue

Suite 3300

Chicago, Illinois 60611

(312) 321-9100

Respectfully submitted,

CHICAGO COKE, CO., INC.
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E-mail: khodge@hdzlaw.com

August 3, 2007

John J. Kim, Esq.

Managing Attorney

Air Regulatory Unit

Illinois Environmental Protection Agency
1021 North Grand Avenue East

Post Office Box 19276, Mail Code #21
Springfield, Illinois 62794-9276

RE: Chicago Coke Co., Inc,
Emission Reduction Credits
Qur File No.: COKE:(001

Dear John:

On July 11, 2007, representatives of Chicago Coke Co., Inc. (“Chicago Coke”) met with
representatives of the Illinois Environmental Protection Agency (the “Meeting”) regarding the
potential for the sale of certain emission reduction credits (the “ERCs”) as offsets to be used by a
purchaser of the real property of Chicago Coke, located at 11400 South Burley Avenue, Chicago,
[llinois (the “Real Property). The lllinois EPA expressed certain concerns with the transaction.
In particular, the Illinois EPA had concerns with respect to 35 Ill. Admin. Code § 203.303. We
have reviewed the Illinois EPA’s areas of concern and related documents. Our findings are
discussed below.

L BACKGROUND

- Chicago Coke purchased the Real Property in 2002, Chicago Coke acquired the existing
Clean Air Act Permit Program (“CAAPP”) permit (permit #96030032) associated with the Real
Property on July 14, 2003. All appropriate fees have been paid and Chicago Coke continues to
bold the valid CAAPP permit. Chicago Coke applied for a construction permit for a pad-up
rebuild of the facility on May 3, 2004. Construction Permit No. 04010037 was issued to
Chicago Coke on April 28, 2005 for a pad-up rebuild of the facility (the “Construction Permit”).
Following issuance of the permit, Chicago Coke secured conditional financing and identified
prospective purchasers of coke. The Construction Permit expired on October 28, 2006. Chicago
Coke and Chicago Clean Energy, LLC (“CCE”) began negotiations regarding a potential sale of
the Real Property and certain emission reduction credits (“ERCs”) in mid-2006, and are currently

3150 ROLAND AVENUE 4 POST OFFICE BOX 5776 4 SPRINGFIELD, ILLINOIS 62705-5776
TELEPHONE 217-823-4900 4 FACSIMILE 217-523-4848
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in the process of transferring the Real Property from Chicago Coke to CCE. As you are aware,
CCE intends to construct a coal gasification plant on the Real Property. In addition to the Real
Property, Chicago Coke and CCE wish to transfer ERCs from Chicago Coke to CCE for use as
offsets by CCE. Chicago Coke and CCE have entered into a Letter of Intent wherein CCE will
purchase 55,9 tons of VOM ERCs, 1067 tons of NO, ERCs, and 156.9 tons of PM;o ERCs (to
offset emissions of PM,¢ and as a surrogate for PM, s) as referenced in Attachment 3 of the
Construction Permit (the “Attachment™). It is our understanding that the Illinois EPA has made a
determination with regard to the accuracy of the emission totals listed in the Attachment and will
not revisit these emission totals.

. SECTION 203.303

The Illinois EPA’s concern with the use of PM ERCs from shutdown sources as offsets
under the State’s New Source Review (“NSR”) regulations, pursuant to the recent PMz s
nonattainment designation, is based on Section 203.303(b)(3) which states that offsets:

3) Must, in the case of a past shutdown of a source or permanent curtailment
of production or operating hours, have occurred since April 24, 1979, or

the date the area is designated a nonattainment area for pollutant,
whichever is more recent, and, until the United States Environmental
Protection Agency (USEPA) has approved the attainment demonstration
and state trading or marketing rules for relevant pollutant, the proposed
new or modified source must be a replacement for the shutdown or
curtailment;

35 Ill. Admin. Code § 203.303. (Emphasis added.)

Section 203.303 includes two separate issues: 1) the timing of any past shutdown; and,
2) whether such shutdown credits may only be used as a replacement source for the shutdown.
We address these issues separately below.

A, Timing of the Shutdown

As stated above, Section 203.303 provides that “in the case of a past shutdown of a
source or permanent curtailment of production or operating hours, have occurred since
April 24, 1979, or the date the area is designated a nonattainment area for the pollutant,
whichever is more recent,...” /d. In the matter at hand, Chicago Coke clearly did not “shut
down” before April 24, 1979. Therefore, the question is whether Chicago Coke “shut down”
before April 5, 2005, the date that the PM, s nonattainment designation became effective. See 70
FR 19844,
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The shutdown of a source is not defined in the Illinois Environmental Protection Act (the
“Act”), the associated Illinois environmental regulations, or in federal regulations regarding new
source review. Therefore, it is not completely clear when, or if, Chicago Coke has “shut down.”
Chicago Coke holds an active CAAPP Permit. Chicago Coke’s CAAPP fees are up to date, and
Chicago Coke timely applied for a renewal of the permit. The permit allows the operation of
coke ovens, a by-products plant, a boiler, and coal/coke handling operations. The coke ovens,
by-products plant, and boiler have not operated since early 2002,

However, it is clear that Chicago Coke did not “shut down™ in 2002. Again, Chicago
Coke applied for, and obtained, the Construction Permit for a pad-up rebuild of the facility.
During the hearing regarding the issuance of the Construction Permit, the Illinois EPA stated
“[t]his facility is not considered a new major source because the source was not permanently shut
down.” Chicago Coke Construction Permit Hearing Transcript at p8. See also Responsiveness
Summary for Public Questions and Comments on the Construction Permit Application from
Chicago Coke Company at p24 (“This source is not considered a new major source because the
source was not permanently shut down.”) Id. at 31-32. The Illinois EPA issued the Construction
Permit on April 28, 2005.

The Illinois EPA could not have issued the Construction Permit for a pad-up rebuild at
Chicago Coke if Chicago Coke had been “shut down™ as of the issuance date of the Construction
Permit. The Illinois EPA would necessarily have considered Chicago Coke to be a new source
and to have permitted it accordingly. Therefore, for purposes of NSR/PSD, the Illinois EPA is
on record that Chicago Coke did not “shut down” prior to April 28, 2005.! Since any potential
shutdown of Chicago Coke occurred after the date that the area including Chicago Coke was
designated to be a nonattainment area for PM; 5, and for every pollutant of concern, the first
factor in Section 203.303 is clearly satisfied.

B. Replacement Source

Section 203.303 also provides that “until the United States Environmental Protection
Agency (“USEPA”) has approved the attainment demonstration and state trading or marketing
rules for the relevant pollutant, the proposed new or modified source must be a replacement for
the shutdown or curtailment.” 35 Ill. Admin. Code § 203.303. USEPA has not approved a PM; 5
demonstration for Illinois. However, the area surrounding and including Chicago Coke (the
“Lake Calumet Area”) was designated as a nonattainment area for PM;o in 1990. See
Maintenance Plan for Particulate Matter less than 10 Microns (PM10) for the Lake Calumet
Moderate Nonattainment Area in Cook County, Illinois (Draft), Illinois EPA, June 25, 2005, at
p3 and 5. “[US]JEPA fully approved the Lake Calumet PM-10 nonattainment area SIP on
July 14, 1999 (64 FR 37847). With this approval, Illinois had fulfilled all Clean Air Act

! It must be noted that the Construction Permit and a subsequent amendment did not expire until October 28, 2006,
and it is likely that Chicago Coke did not, or will not, “shut down” for the purposes of NSR/PSD until sometime
following that date.
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requirements for Part D plans for the Lake Calumet moderate PM-10 nonattainment area.”

70 FR 55545, 55547. The Lake Calumet Area was redesignated as attainment for PM) effective
November 21, 2005. See 70 FR 55545. In discussing the redesignation and its effects on
NSR/PSD, the USEPA stated as follows:

The requirements of the Part D--New Source Review (NSR) permit program will
be replaced by the Part C--Prevention of Significant Deterioration (PSD) program
for major new sources of PM-10 once the area has been redesignated. Because the
PSD program was delegated to the State of Illinois on February 28, 1980, and
amended on November 17, 1981, it will become fully effective immediately upon
redesignation. However, because this area is included within the Chicago PM[2.5]

nonattainment area, the requirements of DN i am wil] also

ontinu a o new or modified sources of particulate matter, with the
exception that PM[2.5] will now be the indicator for particulate matter rather than
PM-10. '

70 FR 55545, 55547. (Emphasis added.)

In addition, the USEPA generally allows States to use an existing PM;q major NSR
permitting program as an interim measure until a PM; s program can be implemented. The
USEPA recently reiterated its position on this issue and stated:

Our current guidance permits States to implement a PM[10] nonattainment
major NSR program as a surrogate to address the requirements of
nonattainment major NSR for the PM[2.5] NAAQS. A State’s surrogate
major NSR program in PM[2.5] nonattainment areas may consist of either the
implementation of the State’s SIP-approved nonattainment major NSR
program for PM[10] or implementation of a major NSR program for PM[10]
under the authority in 40 CFR Part 51, Appendix S. Appendix S generally
applies where a State lacks a nonattainment major NSR program covering a
particular pollutant.

70 FR 65984, 66045.

Illinois has a SIP-approved nonattainment major NSR program for PM;, for the Lake
Calumet Area and the authority to use the PM,;, program for PM; s permitting at this time.
Pursuant to the redesignation of the Lake Calumet Area to attainment, the USEPA mandated that
‘requirements of the Part D NSR permit program would continue to apply to new or modified

? Also, see generally, 35 IIl. Admin. Code Part 203 (providing general requirements for new sources and providing
specifically that, “[i]n any nonattainment area, no person shall cause or allow the construction of & new major
stationary source or major modification that is major for the pollutant for which the area is designated a
nonattainment area, except as in compliance with this Part for that pollutant.”) 35 Ill. Admin. Code 203.201.
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sources of PM,s. Therefore, NSR permits for PM; s in Illinois will be legally issued pursuant to
federal directive and guidance under Illinois’ approved attainment demonstration for PMj.
Since any permit related to the matter at hand will be issued under an approved attainment
demonstration, the replacement requirement of Section 203.303 is not applicable here.

C. Additional Information Regarding Replacement Sources

Section 203.303 became effective on April 30, 1993, and was “submitted to USEPA on
June 21, 1993” for consideration for inclusion in the State Implementation Plan. 59 FR 48839,
48840. The USEPA accepted the language as consistent with the federal rule.

One month later, on July 21, 1993, USEPA issued a guidance document (July 21, 1993,
Memorandum from John S. Seitz, Director, Office of Air Quality Planning and Standards (MD-
10) regarding Use of Shutdown Credits for Offsets (“Seitz Memo™)), wherein USEPA changed
its position with regard to the use of ERCs from shutdowns. Prior to the Seitz Memo, USEPA
maintained that 40 CFR § 51.165(2)(3)(i1)(C)(2) required that “where a State lacks an approved
attainment demonstration, emissions reductions from shutdowns or curtailments cannot be used
as new source offsets unless the shutdown or curtailment occurs on or after the date a new source
permit application is filed.” Seitz Memo at 1. However, “a concern raised is that because the
Clean Air Act Amendments of 1990 (“1990 Amendments”) have created new schedules for
submitting attainment demonstrations, the existing NSR rules restricting the use of so-called
“prior shutdown credits” may be read as unnecessarily hindering a State’s ability to establish a
viable offset banking program for several years.” Id. at 1. USEPA eventually concluded that,
since attainment demonstrations were not even due at the time, “States should be able to follow,
during the interim period between the present and the date when EPA acts to approve - - or
disapprove an attainment demonstration that is due, the shutdown requirements applicable to
arcas with attainment demonstrations.” Id. at 1. The Guidance also allows States to “interpret
their own regulations. . . in accordance with this policy.” Seitz Memo at 2.

Thereafter, USEPA proposed major reform to the NSR rules in 1996. See 61 FR 38249.
While the specific rule in question here has not been finalized, it is clear that USEPA stands
behind the positions taken in the Seitz Memo. In the proposed NSR reform, USEPA discussed
the Guidance by stating that “the EPA took the position that such credits may be used as offsets
until the EPA acts to approve or disapprove an attainment demonstration that is due.” 61 FR
38249, 38313 (July 23, 1996). USEPA also stated that “EPA is proposing to adopt the policies
reflected in the July 21, 1993 policy statement as regulatory changes. The EPA continues to
adhere to its view in the July 31, 1993 policy statement that the 1990 Amendments’ provisions
for ozone nonattainment areas justify use of prior shutdown and curtailment credits as offsets in
the interim period before the EPA approves or disapproves any required attainment
demonstration. The EPA believes that the safeguards in the new requirements of the 1990
Amendments provide adequate assurance of progress toward attainment so that restrictions on
the use of prior shutdown or curtailment credits is not necessary.” /d. Among the reasons stated
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for making the change to the shutdown ERC policy were that “EPA believes the interim period
prior to approval or disapproval of attainment demonstrations for ozone nonattainment areas will
continue after the promulgation of this final rule” and “arcas may be designated as new ozone
nonattainment areas in the future that will have future attainment dates, and if designated
moderate or above will have future dates for submission of an attainment demonstration. /d. at
38312,

In summary, Illinois’ rule requires that only replacement sources can use shutdown
credits before USEPA has approved the appropriate attainment demonstration. USEPA has not
approved an Illinois PM; s or 8-hr. ozone attainment demonstration. Howeyver, standing USEPA
guidance and federal register preamble discussion regarding this issue indicate that the rules
applicable in areas having existing USEPA approved attainment demonstrations should apply
until USEPA approves or disapproves any newly required attainment demonstration. Notably,
areas with existing USEPA approved attainment demonstrations are not required to restrict the
use of shutdown credits to replacement sources. Further, states are allowed to interpret their own
rules in accordance with the guidance. Under the Guidance, Illinois may interpret its rule, in the
interim before USEPA has approved its attainment demonstration, to read as if such a
demonstration has been approved. We understand that the Illinois EPA has in the past
interpreted its rules, in matters such as this, in a manner that did not restrict the use of shutdown
credits to replacement sources. Therefore, shutdown ERCs may be used by any appropriate
source, not merely by replacement sources.

IOI. 3-YEAR EXPI ON PERIOD FOR ERCs

As you are aware, the Act and related Illinois regulations do not specifically mandate that
ERCs may only be generated from shutdowns that occurred within the past five years. However,
it has been indicated that the Illinois EPA has such a policy. In the matter at hand, for purposes
of NSR/PSD, Chicago Coke could not have been shut down before April 25, 2005, the date that
Construction Permit was issued. Therefore, the earliest that any 5-year expiration period could
end would be April 28, 2010.°

A brief review of the expiration period for other states indicates that established ERCs are
good for 10 years in Pennsylvania, New Jersey, and Massachusetts; 7 years in Colorado; 5 years
in Texas, Michigan, and Washington; and, do not expire in Georgia. Each of these states has
either a trading or an official banking/ERC recognition program.

There appears to be one federal guidance document that has addressed the expiration
issue directly. That guidance document states:

11. Is there a time frame for offset expiration?

* However, it is likely that Chicago Coke could not be considered to be “shut down” during the period that it held
the validly issued Construction Permit.
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In general, offsets can continue to exist as long as they are accounted for in

each subsequent emissions inventory. They expire if they are used, or relied
upon, in issuing a permit for a major stationary source or major modification
in a nonattainment area, or are used in a demonstration of reasonable further

progress.

The State may include an expiration date in its SIP to ensure effective
management of the offsets. For example, TACB’s proposed banking rule
would require each individually banked offset to expire 5 years after the date
the reduction occurs, if it is not used. The rule also provides that a particular
banked reduction will depreciate by 3% each year that it remains in the bank.
EPA is supportive of the approach Texas has taken in its proposed banking
rule to limit the lifetime of the offsets and to allow for an annual depreciation.

Stanley Meiburg, Director, Air, Pesticides and Toxics Division (6T), Interim Guidance
on New Source Review R) Questions Raised in Letters Dat tember 9 and 24
1992. November 19, 1952,

Therefore, there is apparently no absolute time limit or specific expiration period for
generating or using ERCs. Further, since Illinois does not include any timeframe in its SIP, it
need not use five years, or any other time limitation when determining whether an ERC
generated from a shutdown may expire. However, even if the Illinois EPA should determine that
a 5-year expiration period must be adhered to, the ERCs at issue here were not generated from a
shutdown that occurred more than five years ago.

IV. USE OF CHICAGO COKE’S EMISSIONS IN AN ATTAINMENT PLAN OR FOR
RFP

There does not appear to be any federal guidance regarding the use of properly permitted
emissions from a source that is not currently operating for the purposes of an attainment plan or
for reasonable further progress. However, there is guidance regarding shutdowns that may
properly be used during the redesignation of an area to attainment. While we recognize that such
guidance is not directly on point, the goal of any attainment plan or any demonstration of
reasonable further progress is to ensure that a specific geographic area is moving toward an
eventual redesignation of such area to attainment. In fact, the “term ‘reasonable further progress’
means such annual incremental reductions in emissions of the relevant air pollutant as are
required by this part or may reasonably be required by the Administrator for the purpose of
ensuring attainment of the applicable national ambient air quality standard by the applicable
date.” 42 USCS § 7501. (Emphasis added.)
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Redesignation is achieved as a response to a request for redesignation. Permanent and
enforceable emissions reductions from shutdown sources may be included in such a
redesignation request. However, “[e]mission reductions from source shutdowns can be
considered permanent and enforceable to the extent that those shutdowns have been reflected in
the SIP and all applicable permits have been modified accordingly.” 67 FR 36124, 36129-
36130.

Further, a SIP must include “enforceable emission limitations and other control measures,
means, or techniques...” 42 USCS § 7410. In the matter at hand, any emission reductions that
the Illinois EPA believes may have occurred at Chicago Coke are not permanent or enforceable.
Chicago Coke maintains its CAAPP permit. Chicago Coke could operate its plant, particularly
its boiler, at any time. Therefore, any reductions that the Illinois EPA may claim for a shutdown
of any source that still holds an active permit would not be applicable toward redesignation of a
nonattainment area.

V. 2005 INVENTORY

The 2005 emissions inventory indicates that Chicago Coke had minimal emissions of
VOM and a few tons of emissions of PM/PM;¢/PM; s, but no other emissions. As discussed at
the Meeting, it is our understanding that the 2005 inventory reflects “actual” emissions from the
year 2005. A recent federal guidance document indicates that ERCs may be generated by a
source when the underlying emissions are no longer in the state emissions inventory. In the
matter addressed by the guidance, a facility shut down a unit before a certain NESHAP was
implemented. The source requested credit for the full amount of the actual emissions from the
unit rather than the amount of emissions that would have occurred if the unit had shut down after
the implementation of the NESHAP. Stephen Rothblatt of Region V stated “Sonoco Flexible
Packaging (Sonoco) shutdown its Tower 7 coating line in 20085, resulting in an estimated
emission reduction of 507 tons per year of volatile organic compounds (primarily Toluene). Itis
our understanding that the Tower 7 coating line has been permanently shut down and removed
from the emissions inventory as a source of emissions at the Sonoco facility.” Letter from
Stephen Rothblatt, Director, Air and Radiation Division, to Mr. Paul Dubenetzky, Assistant
Commissioner, Office of Air Quality, Indiana Department of Environmental Management,
February 14, 2006.

There, even though the unit had been removed from the emissions inventory,
Mr. Rothblatt stated, “we find that all of the actual emission reductions should be available and
creditable because the reductions resulting from the shutdown of the Tower 7 coating line were
not ‘required by the Act’.” Id. Therefore, even though the 2005 Illinois inventory does not
include emissions for many of Chicago Coke’s emission units, the lack of emissions in the
inventory should not be an impediment to Chicago Coke’s ability to generate ERCs.



John J, Kim, Esq.
August 3, 2007
Page 9

VL. CONCLUSION

The Illinois EPA has recognized that Chicago Coke had not shut down as of
April 28, 2005. Since Chicago Coke did not shut down before the Chicago Area was designated
as a nonattainment area for any pollutant, the first clause of Section 203.303 is inapplicable. The
second clause of Section 203.303 is also inapplicable because the USEPA has approved the
attainment demonstration under which permitting in the matter at hand will be accomplished.
Further, Section 203.303 was promulgated to comply with federal intentions which have since
been altered by federal guidance and by rule. Chicago Coke has an active CAAPP permit. The
Illinois EPA continues to bill Chicago Coke for Title V fees and Chicago Coke continues to pay
such fees. Any use of the emissions of Chicago Coke for an attainment demonstration or for
RFP would not be permanent or enforceable so long as Chicago Coke maintains its CAAPP
permit. For these reasons, and for the reasons discussed herein, Chicago Coke respectfully
requests that the Illinois EPA acknowledge its ability to create ERCs based on the potential
shutdown of its facility. As you are aware, this matter involves several transactions. A timely
response would be greatly appreciated.

Sincerely,

G

Katherine D. Hodge

KDH:GWN:had

COKE-001\Corr\John J. Kim Ltr - Offsets July 2007



Al 4

5
e

B

HODGE- DWYER - ZEMAN

AT T ORMNEYS AT “LAW

KATHERINE D. HODGE
~ E-Mail: khodge@hdzlaw.com

July 18, 2008

VIA ELECTRONIC MAIL
(Original via U.S, Mail)

John J. Kim, Esq.

Managing Attorney

Air Regulatory Unit

[llinois Environmental Protection Agency
1021 North Grand Avenue East

Post Office Box 19276, Mail Code #21
Springfield, Illinois 62784-9276

RE: Emissions Reduction Credits
Chicago Coke Co., Inc
Facility I.D. No. 031600 AMC
Qur File No. - COKE:001

Dear John:

This letter is to follow up on our prior discussions regarding the above-referenced matter,
By way of background, in mid-2006, Chicago Coke Co., Inc. (“Chicago Coke”) began
negotiations with Chicago Clean Energy, LLC (“CCE”) regarding the transfer of emission
reduction credits (“ERCs”) to be used as emissions offsets for a project under development by
CCE. CCE intends to construct a coal gasification plant to be located at 11400 South Burley
Avenue, Chicago, Illinois, the site of the Chicago Coke facility. Chicago Coke and CCE entered
into a Letter of Intent wherein CCE will purchase 55.9 tons of VOM ERCs, 1067 tons of NOx
ERCs, and 156.9 tons of PM;q ERCs (to offset emissions of PM;g and as a surrogate for PM3 s),
all based upon the emissions baseline established by the Illinois Environmental Protection
Agency (“Illinois EPA”) in the construction permit issued to Chicago Coke for the pad-up
rebuild of the coke battery on April 28, 2005.

As you may recall, we met with you and other [llinois EPA representatives, as well as
'CCE representatives, on June 1, 2007 to discuss the contemplated CCE project. At that time, the
Ilinois EPA indicated that it would be willing to consider recogrition of the Chicago Coke
ERCs for use by CCE. Thereafter, in a meeting between Chicago Coke and Illinois EPA (but not
CCE) on July 11, 2007, the Illinois EPA expressed certain concerns with recognition of the

3150 ROLAND AVENUE 4 POST OFFICE BOX 5776 4 SPRINGFIELD, ILLINOIS 62708-5776
TELEPHONE 217-523-4900 A FACSIMILE 217-523-4948
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ERCs. By letter dated August 3, 2007, we addressed all these concerns and asked that the
Illinois EPA acknowledge its ability to recognize ERCs based on the potential shutdown of the
Chicago Coke facility. (A copy of my August 3, 2007 letter is attached.) As you know,
subsequent to that meeting, you informed us during a telephone conversation that,
notwithstanding the information provided in our letter of August 3, 2007, the Illinois EPA “is not
inclined to recognize these emission reduction credits.”

Thereafter, at an impromptu meeting held on January 17, 2008, Bureau Chief Laurel
Kroack stated that the Illinois EPA would not recognize the ERCs because “the Agency has
always had a policy that ERCs may only be generated from shutdowns that occurred within the
past five years.” In response, I reiterated the fact that the facility could not have been shut down
before April 28, 2005, which was the date of the construction permit for the pad-up rebuild of the
coke battery, so there would be no violation of the so-called “five-year policy.” (See my
August 3, 2007 letter for more details.) In addition, I expressed my concern regarding the
‘arbitrary nature of this determination since it was based, not on law or regulation, but upon a
mistaken understanding regarding prior Illinois EPA “policy.” After some discussion, Ms.
Kroack agreed that she would be willing to reconsider her determination in this matter if
presented with information demonstrating that Illinois EPA has recognized ERCs from
shutdowns in permit(s) issued more than five years beyond the shutdown (that generated the
credits). Julie Armitage and Chris Romaine also were present at the January 17, 2008 meeting.

As we have discussed, a review of permits issued by the Illinois EPA that contain
requirements for “offsets,” and of related documents obtained from Bureau of Air records, reveal
that Illinois EPA has, in fact, recognized ERCs from shutdowns in permits issued more than five
years beyond the shutdowns. Please see attached to this letter a table that provides a list of
permits issued by Illinois EPA that include requirements for emission offsets. Also shown on
this table is information concerning the bases for the offsets and the dates of shutdowns (where
that information is available). In particular, you will see that Illinois EPA has recognized ERCs
from a shutdown at Viskase’s Bedford Park facility that occurred in September, 1998 in several
permits, all of which were issued more than five years beyond September, 1998, i.e., August 24,
2005 (Air Products), August 24, 2005 (ExxonMobil), and August 4, 2004 (SCA Tissue North
America). In addition, you will see that Illinois EPA recognized ERCs from a shutdown at Sara
Lee’s Aurora facility (formerly owned and operated by Metz Baking Company) that occurred in
1996; this recognition was made in a permit issued to ExxonMobil on August 19, 2003.

These permits demonstrate that the Illinois EPA does not have a policy that ERCs may
only be generated from shutdowns that occurred within the past five years. Moreover, these
permits demonstrate that the Illinois EPA’s initial determination to deny recognition of the
Chicago Coke ERCs is arbitrary, capricious, and without authority. Thus, in accordance with
Ms. Kroack’s commitment in our January 17, 2008 meeting, I understand that the Illinois EPA
will be reconsidering this determination. As you may know, CCE intends to submit its
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application for a construction permit for its coal gasification plant in the very future. So, your
timely response would be greatly appreciated. Please feel free to contact me with any questions.

Sipcerely,

Katherine D. Hodge

KDH:Ijl

attachments

pc: Mr. Simon Beemsterboer (via U.S. Mail; w/attachments)
Mr. Alan Beensterboer (via U.S. Mail; w/attachments)
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HODGE DVYER & DRV

KATHERINE D. HODGE
E-mail: khodge@hddattorneys.com

January 15,2010

VIA ELECTRONIC MAIL
(Original via U.S. Mail)

John J. Kim, Esq.

Chief Legal Counsel

Illinois Environmental Protection Agency
1021 North Grand Avenue East

Post Office Box 19276, Mail Code #21
Springfield. Illinois 62784-9276

RE: Emissions Reduction Credits
Chicago Coke Co., Inc
Facility I.D. No. 031600 AMC
Our File No. - COKE:001

‘Dear John:

This letter is to follow up on our discussions regarding the above-referenced matter. As
you know, on behalf of Chicago Coke Co.. Inc. (“Chicago Coke”), I have made repeated requests
to the Illinois Environmental Protection Agency (“Illinois EPA™) for recognition that certain
Emission Reduction Credits (“ERCs™) held by Chicago Coke are available for use as emission
offsets for the permitting of major new sources and/or major modifications in the Chicago area.
My prior correspondence to you in this matter is attached and incorporated herein by reference.

The Illinois EPA has refused to recognize that the ERCs held by Chicago Coke are
available for use as emission offsets, citing orally to various (and apparently changing) reasons,
none of which reasons are supported by law and/or regulation. Please see the attached letter,
dated August 3, 2007, which addressed the initial concerns articulated by the Illinois EPA, and
the attached letter, dated July 18, 2008, which addressed the Illinois EPA’s apparent reason at
this time, i.c.. its mistaken reliance upon the so-called “five-year policy.” Moreover, it is my
understanding that representatives of the Illinois EPA have made representations, on multiple
occasions, to potential buyers of the ERCs held by Chicago Coke, that these ERCs are pot

3130 ROLAND AVENUE & POST OFFICE BOX 5778 4 SPRINGFIELD, ILLINOIS 62708-3778
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available for use as emission offsets. Finally, the Illinois EPA has not provided any written
response to Chicago Coke in this matter.

Based upon all of the above, by this letter, I am requesting that the Illinois EPA issue a
final decision, in writing, responding to my request for recognition that certain ERCs held by
Chicago Coke are available for use as emission offsets for the permitting of major new sources
and/or major modifications in the Chicago area. Since my initial request was made nearly three
years ago, I would appreciate prompt action by the Illinois EPA to issue the requested final
decision. Please feel free to contact me if you have any questions.

Sinderely.

Katherine D, Hodge

KDH:amb

attachments

pc:  Mr. Simon Beemsterboer (via U.S. Mail: w/attachments)
Mr. Alan Beemsterboer (via U.S. Mail: w/attachments)

COKE:001/Cor/John J. Kim Lur3 — ERCs
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February 22, 2010

Katherine D. Hodge
Hodge Dwyer & Driver
3150 Roland Avenue

P.O. Box 5776
Springfield, Illinois 62705

Re:  Chicago Coke Co., Inc.
Emission Reduction Credits

Dear Kathy:

Thank you for your lctter dated January 15, 2010. You asked that the Illinois Environmental
Protection Agency (“Illinois EPA") respond as to our final decision on whether certain Emission
Reduction Credits (“ERCs™) claimed by Chicago Coke Co., Inc. (**Chicago Coke™), are available
for use as emission offsets for the permitting of major new sources and/or major modifications in
the Chicago area.

‘Based on a discussion I had with Laurel Kroack, Bureau Chief for the Illinois EPA’s Bureau of
Air, I can confirm for you that the Illinois EPA’s final decision on this issue remains the same as
was previously conveyed to you. That is, the Illinois EPA does not find that the ERCs claimed
are available as offsets, since it is our position that the Chicago Coke facility is permanently
shutdown. Pursuant to applicable federal guidance, the ERCs are thus not available for use as
you described.

I hope this makes clear the 1llinois EPA’s position on this issue. If not, or if you have any further
questions, please do not hesitate to contact me. Thank you.

ief Legal Counsel EXHIBIT
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 Defendants, DOUGLAS P. SCOTT, Director of the Illinois

- Illinois, states as follows;

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

Chicago Coke Co., Inc., an [llinois corporation, )
Plaintiff,

V.

DOUGLES P. SCOTT, Director of the Illinois
Environmental Protection Agency, and THE
ILLINOIS ENVIROMENTAL PROTECTION
AGENCY, an Agency of the State of Illinols,

Defendants, -

™ 10CH12668

~ NOW COMES Plaintiff, CHICAGO COKE CO., INC. (“Chicago Coke"), an Illinois
corporation, by its attorneys, SWANSON, MARTIN & BELL, LLP, end for its Verified
Complaint for Petition. for Cormmon Law Writ of Certiorari and Declaratory Judgment against

and THE ILLINOIS ENVIRONMENTAL PROTECTION A

1. Plaintiff, Chicago Coke Co., Inc., is an Illinois corporation. Chicago Coke
operates its principal place of business at 11400 South Burley Avemue, Chicago, Illinois (“the
Facility”).

2. Defendant, Illinois Environmental Protection Agency (“Illinois EPA™), is an
Agency of the State of Ilinols, created pursuant to Section 4 of the Tilinols Environmental

Protection Act. See 415 ILCS 5/4, Defendant, Douglas P. Scott, is the Director of the Ilinois
EPA. | - | EXHIBIT

I_E




COUNT I - L TO .

3. The Illinois Pollution Control Board adopted regulations for major sources of air
pollution located in areas that do not meet national air standards set by the Clean Air Act. These
areas are known as “non-attainment areas.” See 42 U.S.C. § 7407(d)(1)(A)(i); see also 35 IlL
Admin. Code § 203.301, ef seq. Before any new or modified major source of poliution can be
constructed in a non-attainment ares, the new or modified majof source must obtain “cmission
offsets” for the amount of pollution it is expected to generate. |

4. Hlinois regulations recognize that emission offsets can be sold between companies
in non-attainment areas. See 35 Ill. Admin. Code § 203.303(s). |

5. Illinois EPA evaluates and approves emissioﬁ offsets. 35 Ill. Admin. Code §§
203.302 and 203.303. | |

6. Chicago Coke’s Facility is located within a non-sttainment area. |

7. Chicago Coke sought to sell its emission reduction credits (“ERCs”) to a buyer
located in the same non-attﬁinment area. |

8. Chicago Coke’s ERCs constitﬁte a property right for purposes of this action.

9. Chicago Coke submitted three formal, written requests asking Illinois EPA to
recognize Chicago Coke’s ERCs as cnﬁssions offsets under Illinois Admmlstratlve Code §
203.303. See Chicago Coke Co., Inc.’s letter dated August 3, 2007, attached as Exhibit A;
Chicago Coke Co., Inc.’s letter dated July18, 2008, attached as Exhibit B; and Chicago Coke
Co., Inc.’s letter dated January 15, 2010, attached as Exhibit C.

10 In response, Illinois EPA invented a fictitious “rcgulatioﬁ” which it used as a

basis to deny Chicago Coke’s ERCs.



11, Under Illinois EPA’s fictitious “regulation,” a facility that is permanently shut
down cannot use ERCs as emission offsets for new sources and/or major medifications. See
Final Agency Action dated February 22, 2010, aW hereto as Exhibit D.

12.  Contrary to Illinois EPA’s application of the fictitious “regulation” to P]aintiﬁ;
Illinois EPA has issued permits based on ERCs from at least five permanently shut down
facilities. See Offscts Chart, attached as Exhibit E.

13.  Illinois EPA is enforcing a fictitious regulation against Chicago Coke.

14,  Illinois EPA'§ 'purpo,rted. “regulation” was never promulgated pursuant to the
Illinois Administrative Procedure Act. 5 ILCS 100/5-5 et seg.

15.  An actual controversy exists between Plaintiff and the Defendants. Pursuant to
Seetion 2-701 of the Illinois Code of Civil Procedure (735 ILCS 5/2-701), this Court is vested
with the power and responsibility to make 2 binding declaration of rights regarding Plaintiff's
ERCs as offsets, and to award Plaintiff such other and further relief as it may deem just and
equitable. | .

WHEREFORE, for the above and fbregéing reasons, Plaintiff, CHICAGO COKE CO.,
INC., moves this Court to enter an. order declaring that Illinois EPA has exceeded its statutory
authority by attempting to en_force a fictitious regulation that was never promulgated pursuant to
the Administrative Procedure Act. | o

. - F A ) [ R
1-15. Plaintiff re-alleges and incorporates herein by reference paragraphs 1-15 of Count

I as paragraphs 1-15 of this Count II.



16.  Plaintiff is unaware of any method of review or remedy for Illinois EPA’s
denying plaintiff's ERC credits as offsets by applying a fictitious and unpromulgated regulation,
except via issuance of a writ by this Court.

WHEREFORE, Plaintiff, CHICAGO COKE, INC., prays for issuance of a writ of
certiorari directed to Defendants to certify and to produce in this Court the record of Illinois
_ EPA’s determination that the Chicago Coke Facility is pmnanently shut down, and that Chicago
Coke’s ERCs cannot be utilized as emission offsets, and that upon review thereof, Illinois EPA’s

deteimination be vacated, annulled, and reversed.

1-16. Plaintiff re-alleges and incorporates herein by reference paragraphs 1-16 of

.Counts I and II as paragraphs 1-16 of this Count III.

| 17.  The lllinois Administrative Procedure Act provides that when a party has an
 administrative rule invalidated by a court for any reason, including when the agency exceeds its
statutory authority, the court shall award the party bringing the action the reasonable expenses of
litigation, including reasonable attorney’s fees. S ILCS 100/10-55(c).

18. Under the Illinois Administrative Procedure Act, ‘rule” means an agﬁncy
statement of general applicability that implements, applies, interprets, or prescribes law or
policy. 5 ILCS 100/1-76. .

19.  An actual controversy exists between Plaintiff and the Defendants, and pursuant
to Section 2-701 of the Illinois Code of Civil Procedure (735 ILCS 5/2-701), this Court is vested
with the power and responsibility to make a binding declaration of right, and to award Plamtlff

such other and further relief as it may deem just and equitable.



WHEREFORE, for the above and foregoing reasons, Plaintiff, CHICAGO COKE CO.,
INC., moves this Court to enter an order declaring that:

a. Illinois EPA’s purported administr#tive rule that “permanent shut-down” of a facility
defeats ERCs for use as emission offsets is not authorized by federal or state law or
regulation, and is unreasonably inconsistent with the actions of Illinois EPA in other
matters involving recognition of emission reduction credits.

b. That, pursuant to Section 10-55 of the Illinois Administrative Procedure Act (5 ILCS
100/10-55), the Court award to Chicago Coke Co., Inc. the reasonable expenses of
this litigation, including reasonable attorney’s fees, incurred in bringing the present
action for declaratory judgment, together with reﬁsonabie prejudgment ‘and post-

judgment interest on all sums due.

Respectfully submitted, .
SWANSON, MARTIN & BELL, LLP ‘

Ny

One of Its Attorneys

Dated:  March 26, 2010

Michael J. Maher

Erin E. Wright

SWANSON, MARTIN & BELL, LLP
330 North Wabash Avenue

Suite 3300 ‘

Chicago, Illinois 60611

(312) 321-9100

Firm 1.D. No. 29558



VERIFICATION
I, Simon Beemsterboer, have reviewed Plaintiff Chicago Coke Co., Inc.’s Verified

Complaint for Declaratory Judgment and Petition for Common Law Writ of Certiorari, and state
that such allegations are true and correct baged on information presently available to me. Under
penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the

statements in this Verification are true and accurate.

Subscribed and Swom to before me
this &Y day of _Mawh 2010

Notary Public g ‘

My commission cxpimsﬁ Log 20,2000
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HODGE - DWYER - TEMAN

EKATHERINE D, HODGE
E-mail: khodge@hdzlsw.com
August 3, 2007
John J. Kim, Bsq.
Managing Attorney
Air Regulatory Unit
Nlinois Bnvironmental Protection Agency
1021 North Grand Avenue East '
Post Office Box 19276, Mail Code #21

Springfield, Dlinois 62794-9276

RE: Chicago Coke Co., Inc.
Emission Reduction Credits

Dear John:

_ On July 11, 2007, representatives of Chicago Coke Co., Inc. (“Chicago Coke”) met with
representatives of the Illinois Environmental Protection Agency (the “Meeting”) regarding the
potential for the sale of certain emission reduction credits (the “ERCs”) as offsets to be used by a
purchaser of the real property of Chicago Coke, located at 11400 South Burley Avenue, Chicago,
Dlinois (the “Real Propesty™). The Hlinoia EPA expressed certain concems with the transsction.

- In particular, the Tllinois EPA had concerns with respect to 35 Ill. Admin. Code § 203.303. We
have reviewed the [llinois EPA’s areas of concem and related documents. Our findings are
discussed below.

L BACKGROUND

" Chicago Coke purchased the Real Property in 2002. Chicago Coke acquired the existing

Clean Air Act Permit Program (“*CAAPP") permit (permit #96030032) associated with the Real
. Property on July 14, 2003. All appropriate fees have been paid and Chicago Coke continues to

hold the valid CAAPP permit. Chicago Coke applied for a construction permit for & pad-up
rebuild of the facility on May 3, 2004. Construction Permit No. 04010037 was issucd to
Chicago Coke on April 28, 2005 for a pad-up rebuild of the facility (the “Construction Permit”).
Following issuance of the permit, Chicago Coke secured conditional financing and identified
prospective purchasers of coke. The Construction Permit expired on October 28, 2006, Chicago
Coke and Chicago Clean Energy, LLC (“CCE”) began negotiations regarding a potential sale of
the Real Property and certain emission reduction credits (“ERCs”) in mid-2006, and are currently:

31850 ROLAND AVENUE 4 POST OFFICE BOX 5776 4 SPRINGFIELD, (LLINOIE §2708-8778
TELEPHONE 217-823-4800 4 FAcSIMILE 217-828-4048
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in the process oftransfemngtthulPropatyﬁomClucagoCoketo CCE. As you arc aware,
CCE inteads to construct a coal gasification plant on the Real Property. In addition to the Real
Property, Chicago Coke and CCE wish to transfer ERCs from Chicago Coke to CCE for use as
offsets by CCE. Chicago Coke and CCE have entered into a Letter of Intent wherein CCE will

- purchase 55.9 tons of VOM ERCs, 1067 tons of NO; ERCs, and 156.9 tons of PM;o ERCs (to
offset emissions of PM, and as a surrogate for PM; s) as referenced in Attachment 3 of the
Construction Permit (the “Attachment”). It is our mdaxtandmg that the [llinois EPA has made a
determination with regard to the accuracy of the emission totals listed in the Attachment and will
not revisit these emission toeals .

I  SECTION 203303

The Nlinois EPA’s concern with the use of PM ERCs from shutdown sources as offsets
under the State’'s New Source Review (“NSR”) regulations, pursuant to the recent PMa
nonattainment designation, is based on Section 203.303(b)(3) which states that offsets:

md,unnl thoUmwd Smtu Envimnmenul
Pmmcnw Agency (USEPA) has spproved the attainment demonstration
andsmtetadmgormnrkeungnﬂuﬁnrelevmtpollutmt, thenmmgd

35 IIl. Admin. Code § 203.303, (Emphasis added.)

Section 203.303 includes two separate issues: 1) the timing of any past shutdown; and,
2) whether such shutdown credits may only be used as & replacement source for the shutdown.
We address these issues scparately below.

A, Timing of the Shutdown

As stated above, Section 203.303 provides that “in the case of a past shutdown ofa
morpermanmtm&ﬂmentofpmduchmuopmhnghomhaveoccumdm

whichever is more " Id.In ths mauet at hand. ChJcago Coke cloarly d:d not “ghut
down” before April 24, 1979 Therefore, the question is whether Chicago Coke “shut down”
before April 5, 2005, the date that the PM_ s nonattainment designation became effective. Seg 70
FR 19844,
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The shutdown of a source is not defined in the Illinois Environmental Protection Act (the
“"Act”), the associated Illinois environmental regulations, or in federal regulations regarding new
source review, Therefore, it is not completely clear when, or if, Chicago Coks has “shut down.”
Chicago Coke holds an active CAAPP Permit, Chicago Coke’s CAAPP fees are up to date, and
Chicago Coke timely applied for a renewal of the permit. The permit allows the operation of
coke ovens, a by-products plant, a boiler, and coal/coke handling operations. The coke ovens,
by-products plant, and boiler have not operated since early 2002.

However, it is clear that Chicago Coke did not “shut down” in 2002, Again, Chicago
Coke applied for, and obtained, the Construction Permit for a pad-up rebuild of the facility.
During the haarmg regarding the issuance of the Construction Permit, the [llinois EPA stated
*{t]his facthty is not considered 8 uew maJor source because the gource was not pemmcntly ghut

Wupﬂmwmmnmmdm:nwmwmmbmm&n
source was not permanently shut down."”) Jd. at 31-32. The Iilinois EPA issued the Construction
Permit on April 28, 2005.

. The Illinois EPA could not have issued the Construction Permit for a pad-up rebuild at
Chicago Coke if Chicago Coke had been “shut down” as of the issuance date of the Construction
Permit. The Illinois EPA would necessarily have considered Chicago Coke to be a new source
and to have permitted it accordingly. Therefore, for purposes of NSR/PSD the [llinois EPA is
on record that Chicago Coke did not “shut down” prior to April 28, 2005.! Since any potential
shutdown of Chicago Coke occurred after the date that the area including Chicago Coke was
designated to be a nonattainment area for PM, s, and for every pollutant of concern, the first
factor in Section 203.303 is clearly satisfied.

B.  Replacement Source

. Section 203.303 also provides that “unti] the United States Environmental Protection
Agency (“USEPA”) has approved the attainment demonstration and m tmdmg or ma:ketmg
rules for the relevant pollutant, the proposed new or modif;

the shutdown or curtailment.” 35 Il. Admin. Code § 203.303. » USEPA ha.s not appmveda PMu
demonstration for Illinois. However, the area surrounding and including Chicago Coke (the
‘Lake CalumetAm") was destgnatedas anonatmnment arca for PMjo in 1990. See

; ' ' inois (Draft), Illinois EPA, June 25, 2005, at
p3 and 5 “[US]EPA ﬁxlly appmved the Lake Calumet PM-10 nonattainment area SIP on
July 14, 1999 (64 FR 37847). With this approval, [linois had fulfilled all Clean Air Act

't must be noted that the Construction Permit and a subscquent amendment did not expire nitil October 28, 2006,
and it ig likely that Chicago Coke did not, or will not, “shut down” ford:epurpomofNSRfPSDunﬁllomdmc
following that datc.
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" requirements for Part D plans for the Lake Calumet moderate PM-10 nonsttainment area.”

70 FR 55545, 55547. The Lake Calumet Area was redesignated as attainment for PM, effective
November 21, 2005. See 70 FR 55545. In discussing the redesignation and its effects on
NSR/PSD, the USEPA stated as follows:

The requirements of the Part D--New Source Review (NSR) permit program will
be replaced by the Part C—-Prevention of Significant Deterioration (PSD) program
for major new sources of PM-10 once the area has been redesignated. Because the
PSD program was delegated to the State of Illinois on February 28, 1980, and
amended on November 17, 1981, it wﬂl bwomg mlly oﬁ'octivo lmmodimly upon
mdeslgmtxon Howover. pCaUS ‘ e Chi

70 FR 555485, 55547. (Emphasis added.)

In addition, the USEPA generally allows States to use an existing PM;p major NSR
permitting program as an interim measure until a PM; s program can be implemented, The
USEPA recently reiterated its position on this issue and stated:

Our current guidance permits States to implement a PM[10] nonattainment

: majorNSRpmgramausurrogatemadd:mthcreqummtaof '
nopattainment major NSR for the PM[2.5] NAAQS. A State’s surrogate
major NSR program in PM[2.5] nonattainment areas may consist of either the
implementation of the State’s SIP-approved nonattainment major NSR
program for PM[10] or implementation of a major NSR program for PM[10]
under the authority in 40 CFR Part 51, Appendnxs Appendszgmlly
applies where a State lacks a nonattainment major NSR program covenng a
particular pollumnt.

70 FR 65984, 66045.

Illinois has a SIP-approved nonattainment major NSR program for PM for the Lake
Calumet Area and the authority to use the PM9 program for PM3 s permitting at this time.
Pursuant to the redesignation of the Lake Calumet Area to attunmcnt.theUSEPAmmdatedthut
requirements of the Part D NSR permit program would continue to apply to new or modified

* Also, see generally, 35 Ili. Admin. Code Part 203 (providing genera! requirements for new sources and providing
specificaily that, “[i]n any nonattainment area, no person chall cause or allow the construstion of 8 new major - -
stationary source or major modification that ig major for the pollutant for which the area is designated @
nonattainment area, except &8 in compliance with this Part for that pollutent.”) 35 Tl Admin. Cods 203,201,
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sources of PM, s, Therefore, NSR permits for PM. s in Ilinois will be legally issued pursuant to
federal directive and guidance under Illinois’ approved attainment demonstration for PM;o.
Since any permit related to the matter at hand will be issued under an approved attainment
demonstration, the replacement requirement of Section 203.303 is not applicable here.

Section 203.303 became effective on April 30, 1993, and was “submitted to USEPA on
Tune 21, 1993" for consideration for inclusion in the State Implementation Plan. 59 FR 48839,
48840, The USEPA accepted the language as consistent with the federal rule. :

One month later, on July 21, 1993, USEPA issued a guidance document (July 21, 1993,
Memorandum from John S. Seitz, Director, Office of Air Quality Planning and Standards (MD-
10) regarding Use of Shutdown Credits for Offsets (“Seitz Memo™)), wherein USEPA changed
its position with regard to the use of ERCs from shutdowns. Prior to the Seitz Memo, USEPA
maintained that 40 CFR § 51.165(a)(3)(ii{C)X(2) required that “where a State lacks an approved
attainment demonstration, emissions reductions from shutdowns or curtailments cannot be used
as new source offsets unless the shutdown or curtailment occurs an or after the date a new source
permit application is filed.” Seitz Memo at 1. However, “a concern raised is that because the
Clean Air Act Amendments of 1990 (“1990 Amendments™) have created new schedules for
submitting attainment demonstrations, the existing NSR rules restricting the use of so-called
“prior shutdown credits” may be read as unnecessarily hindering a State’s ability to establish a
viable offset banking program for several years.” Id. at 1. USEPA eventually concluded that,
since attainment demonstrations wexe not even due at the time, “States should be able to follow,
during the interim period between the present and the date when EPA acts to approve - - or
disapprove an attainment demonstration that is dus, the shutdown requirements applicable to
areas with attainment demonstrations.” Id. at 1. The Guidance also allows States to “interpret
their own regulations. . . in accordance with this policy.” Scitz Memo at 2.

Thereafter, USEPA proposed major reform to the NSR rules in 1996, See 61 FR 38249,
While the specific rule in question here has not been finalized, it is clear that USEPA stands
behind the positions taken in the Seitz Memo. In the proposed NSR reform, USEPA discussed -
the Guidance by stating that “the EPA took the position that such credits may be used as offsets
until the EPA acts to approve or disapprove an sttainment demonstration that is due.” 61 FR
38249, 38313 (July 23, 1996). USEPA also stated that “EPA is proposing to adopt the policies
reflected in the July 21, 1993 policy statement as regulatory changes. The EPA contimues to
adhere to its view in the July 31, 1993 policy statement that the 1990 Amendments’ provisions
for ozone nonattainment areas justify use of prior shutdown and curtailment credits as offsets in
the interim period before the EPA approves or disapproves any roquired attainment
demonstration. The EPA believes that the safeguards in the new requirements of the 1990
Amendments provide adequate assurance of progress toward attainment so that restrictions oa
the use of prior shutdown or curtailment credits is not necessary.” Jd. Among the reasons stated
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for making the change to the shutdown ERC policy were that “EPA belioves the interim period
prior to approval or disapproval of attainment demonstrations for 0zone nonattainment areas will
continue after the promulgation of this final rule™ and “areas may be designated as new ozone
nonattainment areas in the future that will have future sttainment dates, and if designated
moderate or above will have future dateg for submission of an sttninmcnt demonstration. Id. at
38312. :

In summary, Illmou rule requires that only replacement sources can use shutdown
credits before USEPA has approved the appropriste attainment demonstration. USEPA has not
approved an [llinois PM, s or 8-br. ozone attainment demonstration. However, standing USEPA
guidance and ﬁedemlregmerprwnble discussion regarding this issue indicate that the rules
applicable in areas having existing USEPA approved attainment demonstrations should apply
until USEPA approves or disapproves any newly required attainment demonstration. Notably,
areas with existing USEPA approved attainment demonstrations are not required to restrict the
use of shutdown credits to replacement sources. Further, states are allowed to interpret their own
rules in accordance with the guidance. Under the Guidance, Illinois may interpret itz rule, in the
interim before USEPA has approved its attainment demonstration, to read as if such a
demonstration has been approved. We understand that the Illinois BPA bas in the past
interpreted its rules, in matters such as this, in a manner that did not restrict the use of shutdown
credits to replacement sources. Therefore, shutdown ERCs maybc used by any appropriate
source, not merely by replacement sources.

OL  5-YEAR EXPIRATION PERIOD FOR ERC

Alyoumawne,meActmdrelmdmmouregulahmudonotspeciﬁcallymdmd:at
ERCs may only be generated from shutdowns that occurred within the past five years. However,
it has been indicated that the Illinois EPA has such a policy. In the matter at hand, for purposes
of NSR/PSD, Chicago Coke could not have been shut down before April 25, 2005, the date that
Construction Permit was issued. Therefore, the earliest that any 5-year expiration period could
end would be April 28, 20102

A brief review of the expiration period for other states indicates that established ERCs are
good for 10 years in Pennsylvania, New Jersey, and Massachusetts; 7 years in Colorado; S years
in Texas, Michigan, and Washington; and, do not expire in Georgia. Each of these states has
cither a trading or an official banking/ERC recognition program. .

There appears to be one federal guidance document that has addressed the expiration
issue directly. That guidance document states:

ll.Isthzteatimeframefnroﬁ‘sctcxpimﬁon?

’Howv«,hhh’kﬂy&ndﬂap&hwuldnmbemﬁemdmbe“shndown during the period that it held
the validly issued Construction Permit.
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In general, offsets can continue to exist as long as they are accounted for in
each subsequent emissions inventory. They expire if they are used, or relied
upon, in issuing a permit for a major stationary source or major modification
in a nonattainment ares, or are used in & demonstration of reasonable further
progress.

The State may include an expiration date in its SIP to ensure effective
management of the offsets. For example, TACB’s proposed banking rule
would require each individually banked offset to expire 5 years after the date
the reduction occurs, if it is not used. The rule also provides that a particulsr
banked reduction will depreciate by 3% each year that it remains in the bank.
EPA is supportive of the approach Texas has taken in its proposed banking
rule to limit the lifetime of the offsets and to allow for an annusl depreciation.

Stanley Meiburg. Du'eotot An: Pesucidu md To:ucs Dwmon (6‘[‘). mmm

1992, November 19, 1992.

Therefore, there is apparently no absolute time limit or specific expiration period for
generating or using ERCs. Further, since Illinois does not include any timeframe in its SIP, it
need not use five years, or any other time limitation when determining whether an ERC
. generated from a shutdown may expire. However, evea if the lllinois EPA should determine that

a §-year expiration period must be adhered to, the ERCs at issue here were not generated from a
shutdown that occurred more than five years ago.

There does not appear to be any federal guidance regarding the use of properly permitted
emissions from a source that is not currently operating for the purposes of an attainment plan or
for reasonable further progress. However, there is guidance regarding shutdowns that may
properly be used during the redesignation of an area to attainment. While we recognize that such
guidance is not directly on point, the goal of any attainment plan or any demonstration of
reasonable further progress is to ensure that a specific geographic area is moving toward an
eventual redesignation of such area to attainment. In fact, the “term ‘reasonable further progress’
means such annual incremental reductions in emissions of the relevant air pollutant as are
required by this part or may reasonably be required by the Administrator for the purpose of

of the applicable national ambient air qunllty standard by the nppheable
date.” 42 USCS § 7501. (Emphasis added.)
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Redesignation is achieved as a response to a request for redesignation. Permanent and
enforceable emissions reductions from shutdown sources may be included in such a
redesignation request. However, “[e]mission reductions from source shutdowns can be
considered permanent and enforceable to the extent that those shutdowns have been reflected in
the SIP and ell applicable pe:mitt have been modified accordingly.” 67 FR 36124, 36129-
36130.

Further, a SIP must include “enforceable emission limitations and other control measures,
means, or techniques...” 42 USCS § 7410. In the matter at hand, any emission reducticns that
the Mllinois EPA belicves may have occurred at Chicago Coke are not permanent or enforcesble.
Chicago Coke maintains its CAAPP permit. Chicago Coke could operate its plant, pesticularly
its boiler, at any time. Therefore, any reductions that the Illinois EPA may claim for a shutdown
of any source that still holds an active permit would not be applicsble tovmd redesignation of &
nonattainment ares.

V.  200SINVENTORY

The 2005 emissions inventory indicates that Chicago Coke had minimal emissions of .
VOM and a few tons of emissions of PM/PM;o/PM3 5, but 0o other emissions, As discussed at
the Meeting, it is our understanding that the 2005 inventory reflects “actual™ emissions from the
year 2005. A recent federal gmdancedocument indicates that ERCs maybe generated by a
source when the underlying emissions arc no longer in the state emissions inventory. ' In the
matter addressed by the guidance, a facility shut down a unit before a certain NESHAP was
implemented. The source requested credit for the full amount of the actual emissions from the
unit rather than the amount of emissions that would have occurred if the unit had shut down after
the implementation of the NESHAP. Stephen Rothblatt of Region V stated “Sonoco Flexible
Pachgmg (Sonoco) shutdown its Tower 7 coating line in 2005, resulting in an estimated
emission reduction of 507 tons per year of volatile organic compounds (primarily Toluene). It is
our understanding that the Tower 7 coating line has been
from the emisgions inventory as a source of emissions at the Sonoco facility.” Letter from
Stephen Rothblatt, Director, Air and Radiation Division, to Mr. Paul Dubenetzky, Assistant
Commissioner, Office of Air Quality, Indiana Department of Environmental Management,
February 14, 2006.

There, even though the unit had been removed from the emissions inventory,
Mr. Rothblatt stated, “we find that all of the actual emission reductions should be availsble and
creditable because the reductions resulting from the shutdown of the Tower 7 coating line were
not ‘required by the Act’.” /d. Therefore, even though the 2005 Illinois inventory docs not
include emissions for many of Chicago Coke’s emission units, the lack of emissions in the
inventory should not be an impediment to Chicago Coke’s ability to generate ERCs.
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VL  CONCLUSION

The Nllinois EPA has recognized that Chicago Coke had not shut down as of
April 28, 2005. Since ChmagoCohdxdnotshutdownbefore&nChmonmwudwznmd
as a nonattainment srea t‘onnypollutant,thcﬁrstclmucofSecﬁonZOSéOti is inapplicable, The
second clause of Section 203.303 is also inapplicable because the USEPA has approved the
attainment demonstration under which permitting in the matter at hand will be accomplished.
Further, Section 203.303 was promulgated to comply with federal intentions which have since
been altered by federal guidance and by rule. Chicago Coke has an active CAAPP permit. The
Ilinois EPA continues to bill Chicago Coke for Title V fees and Chicago Coke continues to pay
such fees. Any use of the emissions of Chicago Coke for an attainment demoanstration or for
RFP would not be permanent or enforcesble so long as Chicago Coke maintains its CAAPP
permit. For these reasons, and for the reasons discussed herein, Chicago Coke respectfully

. requests that the Illinois EPA acknowledge its ability to create ERCs based on the potential
shutdown of its facility. As you are aware, this matter mvolves several trangactions. A timely

response would be greatly appreciated.

Sincerely,

\otf

. Katherine D. Hodge

KDH:GWN:had
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KATHERINE D. HODGE
" B~-Mail: khodge@hdzlaw.com

Tuly 18, 2008

(Original via U.S. Mail)

John J. Kim, Esq.

Managing Attorney

Air Regulatory Unit

Nlinois Environmental Protection Agency
1021 North Grand Avenue East

Post Office Box 19276, Mail Code #21
Springfield, Illinois 62784-9276

RE: Emissions Reduction Credits
Chicago Coke Co., Inc
Facility [.D. No. 031600 AMC
Qur File No, — COKE:001
Dear John:

_ This letter is to follow up on our prior discussions regarding the above-referenced matter.
By way of background, in mid-2006, Chicago Coke Co., Inc. (“Chicago Coke™) beg'an
negotiations with Chicago Clean Energy, LLC (“CCE") regardmg the transfer of emission
reduction credits (“ERCs") 1o be used as emissions offsets for a project under development by
CCE. CCE intends to construct a coal gasification plant to be located at 11400 South Burley
Avenue, Chicago, Illinois, the site of the Chicago Coke facility, Chicago Coke and CCE eatered
into a Letter of Intent wherein CCE will purchase 55.9 tons of VOM ERCs, 1067 tons of NOx
ERCs, and 156.9 tons of PM{o ERCs (to offset emissions of PMjg and as a surrogate for PMa ),
all based upon the emissions baseline established by the Illinois Environmental Protection
Agency (“Illinois EPA™) in the construction permit issued to Chicago Coke for the pad-up
rebuild of the coke battery on April 28, 2005.

As you may recall, we met with you and other Illinois EPA representatives, as well as

- CCE representatives, on June 1, 2007 to discuss the contemplated CCE project. At that time, the
Illinois EPA indicated that it would be willing to consider recogrition of the Chicago Coke
ERC:s for use by CCE. Thereafter, in a meeting between Chicago Coke and Illinois EPA (but not
CCE) on July 11,2007, the Illinois EPA expressed certain concerns with recognition of the

3130 ROLAND AVENUE 4 POST OFriceE BOX 83776 A SPRINGFIELD, [LLINOIS 62708-5776
TELEPHONE 217-823-4900 4 FACSIMILE 217-523-4948
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ERCs. By letter dated August 3, 2007, we addressed all these concerns and asked that the
Illinois EPA acknowledge its ability to recognize ERCs based on the potential shutdown of the
Chicago Coke facility. (A copy of my August 3, 2007 letter is attached.) As you know,
subsequent to that meeting, you informed us during a telephone conversation that,
notwithstanding the information provided in our letter of August 3, 2007, the Illinois EPA “is not
inclined to recognize these emission reduction credits.”

Thereafter, at an impromptu meeting held on January 17, 2008, Bureau Chief Laurel
Kroack stated that the lllinois EPA would not recognize the ERCs becausge “the Agency has
‘always had a policy that ERCs may only be generated from shutdowns that occurred within the
past five years.” In response, I reiterated the fact that the facility could not have been shut down
before April 28, 2005, which was the date of the construction permit for the pad-up rebuild of the
‘coke battery, so there would be no violation of the so-called “five-year policy.” (See my
August 3, 2007 letter for more details.) In addition, I expressed my concern regarding the
arbitrary nature of this determination since it was based, not on law or regulation, but upon &
mistaken understanding regarding prior Illinois EPA “policy.” After some discussion, Ms.
Kroack agreed that she would be willing to reconsider her determination in this matter if
presented with information demonstrating that [llinois EPA has recognized ERCs from
shutdowns in permit(s) issued more than five years beyond the shutdown (that generated the
credits). Julie Armitage and Chris Romaine also were present at the January 17, 2008 meeting.

As we have discussed, a review of permits issued by the Illinois EPA that contain
requirements for “offsets,” and of related documents obtained from Bureau of Air records, reveal
that lllinois EPA has, in fact, recognized ERCs from shutdowns in permits issucd more than five
years beyond the shutdowns. Please see attached to this letter a table that provides a list of
permits issued by Illinols EPA that include requirements for emission offsets. Also shown on
this table is information concerning the bases for the offsets and the dates of shutdowns (where
that information is available). In particular, you will see that [llinois EPA has recognized ERCs
from a shutdown at Viskase’s Bedford Park facility that occurred in September, 1998 in several
permits, all of which were issued more than five years beyond September, 1998, i.e., August 24,
2005 (Air Products), August 24, 2005 (ExxonMobil), and August 4, 2004 (SCA Tissue North
America). In addition, you will see that [llinois EPA recognized ERCs from a shutdown at Sara
Lee’s Aurora facility (formerly owned and operated by Metz Baking Company) that occurred in
1996; this recognition was made in a permit issued to ExxonMobil on August 19, 2003.

These permits demonstrate that the Illinois EPA does not have a policy that ERCs may
only be generated from shutdowns that occurred within the past five years. Moreover, these
permits demonstrate that the Illinois EPA’s initial determination to deny recognition of the
Chicago Coke ERCs is arbitrary, capricious, and without authority. Thus, in accordance with
Ms. Kroack's commitment in our January 17, 2008 meeting, I understand that the Illinois EPA
will be reconsidering this determination. As you may know, CCE intends to submit its
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application for a construction permit for its coal gasification plant in the very future. So, your
timely response would be greatly appreciated. Please feel free to contact me with any questions.

Si \ 4

Katherine D, Hodge

- KDH:§j1

attachments

pc:  Mr. Simon Beemsterboer (via U.S. Mail; w/attachments)
Mr. Alan Beensterboer (via U.S. Mail; w/attachments)

COKE:001/Corr/John J. Kim Lir2 - ERCs
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KATHERINE D. HODGE
E-mail: khodge@hddsttorneys.com

January 15, 2010

(Original vis U.S. Mail)

John J. Kim, Esq.

Chief Legal Counsel ,
Iinois Environmental Protection Agency
1021 North Grand Avenue East

Post Office Box 19276, Mail Code #21
Springfield. Illinois 62784-9276

RE: Emissions. Reduction Credits
Chicago Coke Co., Inc
Facility 1.D. No. 031600 AMC
Qur File No. — COKE:00f
Dear John:

This letter is to follow up on our discussions regarding the above-reférenced matter. As
you know, on behalf of Chicago Coke Co.. Inc. (“Chicago Coke”), I have made repeasod requests
to the IHinois Environmental Protection Agency (“IHinois EPA™) for recognition that certain
Emission Reduction Credits (“ERCs”) held by Chicago Coke are available for use as emission
offsets for the permitting of major new sources and/or major medifications in the Chicago area.
My prior correspondence to you in this matter is attached and incorporated herein by reference.

The lllinois EPA has refused to recognize that the ERCs held by Chicago Coke are
available for use ag emission offsets, citing orally to various (and spperently changing) ressons,
none of which reasons are supported by law and/or regulation. Please see the astached lotter,
dated August 3, 2007, which addressed the initial concerns articulated by the [ilinois EPA, and
the attached letter, dated July 18, 2008, which addressed the Illinois EPA’s apperent reason &t
this time, i.e., its mistaken reliance upon the so-called “five-year policy.” Moveover, itis my
understanding that representatives of the Hlinois EPA have made representations, on muitiple -
occasions, to potential buyers of the ERCs held by Chicago Coke, that these ERCs are pot

3150 ROLAND AVENUE & PoST OFFicE BOX B778 § SePRINGFIELD, ILLINOIS 62708-8776
TELEPHONE 217-528-4900 A FACSIMILE 217-523-4948 4 WWW.HDDATTORNEYS.COM
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available for use as emission offsets. Finally, the [llinois EPA has not provided any written
response to Chicago Coke in this matter,

Based upon all of the above, by this letter, | am requesting that the Illinois EPA issus 2
final decision, in writing, responding to my request for recognition that certain ERCs held by
Chicago Coke are available for use as emission offsets for the permitting of major new sources
and/or major modifications in the Chicago area. Since my initial request was made nearly three
years ago, [ would appreciate prompt action by the Tllinois EPA to issue the requested final
decision. Please feel free to contact me if you have any questions.

KDH:amb '

attachments '

pe:  Mr. Simon Beemsterboer (via U.S. Mail: w/attachments)
Mr. Alan Beemsterboer (via U.S. Mail: w/attachments)

COKE:001/ Con/John J. Kim Lur3 - ERCs
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PAT QUINN, GOVERNOR DOuGLAS P. $CoTT, DIRECTOR

g ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

(217)782-5544
(217) 782-9143 (TDD)

February 22, 2010

Katherine D. Hodge
Hodge Dwyer & Driver
3150 Roland Avenue

P.O. Box 5776
Springfield, Tllinois 62705

‘Re:  Chicago Coke Co., Inc.
Emisgion Reduction Credits

Dear Kathy:

Thank you for your letter dated January 15, 2010, You asked that the Illinois Environmental-
Protection Agency (“Tlinois EPA™) respond as to our final decision on whether certain Emission
Reduction Credits (“ERCs”) claimed by Chicago Coke Co., Inc. (“‘Chicago Coke”), are available
for use as emission offsets for the permitting of major new sources and/or major modifications in
the Chicago arca. ‘ '

Based on a discussion I had with Laurel Kroack, Bureau Chief for the Illinois EPA’s Bureau of
Air, I can confirm for you that the Ilinois EPA's final decision on this issue remains the same as
was previously conveyed to you. That is, the Illinois EPA does not find that the ERCs claimed
are available as offsets, since it is our position that the Chicago Coke facility is permanently
shutdown. Pursuant to applicable federal gmdance. the ERCs are thus not available for use as -
you described.

T hope this makes clear the Illindis EPA’s position on this issue. If not, or if you have any further
questions, please do not hesitate to contact me. Thank you.
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