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ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:

WATER QUALITY STANDARDS AND ) R08-09
EFFLUENT LIMITATIONS FOR THE ) (Rulemaking
CHICAGO AREA WATERWAY SYSTEM ) Water)
AND THE LOWER DES PLAINES
RIVER: PROPOSED AMENDMENTS
TO 35 Ill. Adm. Code Parts
301, 302, 303 and 304

REPORT OF PROCEEDINGS held in the

above—entitled cause before Hearing Officer Marie

Tipsord, called by the Illinois Pollution Control

Board, taken before Laura Mukahirn, CSR, a notary

public within and for the County of Cook and State

of Illinois, at the Thompson Center, Chicago,

Illinois, on the 14th day of January, 2010,

commencing at the hour of 9:00 am.
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1 APPEARANCES

2 MS. MARIE TIPSORD, Hearing Officer
MR. TANNER GIRARD, Chairman

3 MR. ANAND RAO, Member
MS. ALISA LIU, Member

4 MS. ANDREA MOORE, Member
Appearing on behalf of the Illinois

5 Pollution Control Board

6 ILLINOIS ENVIRONMENTAL PROTECTION AGENCY
1021 North Grand Avenue East

7 P.O. Box 19276
Springfield, Illinois 62794—9276

8 (217)782—5544
BY: MS. DEBORAH WILLIAMS

9 MS. STEPHANIE DIERS

10 FRANZETTI LAW FIRM
10 South LaSalle Street

11 Suite 3600
Chicago, Illinois 60603

12 (312)251—5590
BY: MS. SUSAN FRANZETTI

13 Appearing on behalf of Midwest Generation
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1 DR. BURTON: I’m not aware. I would

2 assume a carbon treatment would remove these

3 compounds.

4 HEARING OFFICER TIPSORD: Dr. Burton,

5 you also referred earlier to another study

6 that didn’t make the list earlier this

7 morning. I apologize. I let that go by.

8 MR. GOODFELLOW: That was the same

9 one.

10 HEARING OFFICER TIPSORD: Is it the

11 same one? Okay. Thank you.

12 MS. WILLIAMS: I’m going to skip 77

13 and 78; 79 and 80 we had asked yesterday.

14 MS. FRANZETTI: I’m sorry. Can I have

15 just a moment.

16 I’m just going to ask Dr. Burton

17 in addition to the Karen Kidd study, the --

18 does the Ramirez study, which is included on

19 the CD, No. 29 on the index of Exhibit 371,

20 is that also a study that post dates the

21 Groeschen study and as to the data regarding

22 the effects of pharmaceutical products on

23 fish?

24 DR. BURTON: Yes, it does. And the
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1 nice thing about the Ramirez study which was

2 published in 2009 is it has many citations.

3 And I just noticed, Mr. Ettinger, they have a

4 citation referring to the removal of products

5 from wastewater treatment.

6 MR. ETTINGER: That’s on our CD.

7 DR. BURTON: Yes.

8 MR. ETTINGER: Delightful.

9 BY MS. WILLIAMS:

10 Q. Do you believe these studies that

11 you’ve listed represent a line of evidence comprised

12 of high quality data from an adequate design to

13 characterize spatial and temporal conditions that

14 can be used in a weight of evidence approach?

15 MS. FRANZETTI: And I’m sorry. We’re

16 lost as to what question ——

17 MS. WILLIAMS: This is a follow-up.

18 MS. FRANZETTI: Okay.

19 MS. WILLIAMS: I am looking at

20 something from Dr. Burton that’s in the

21 record, but it’s a follow—up.

22 DR. BURTON: Yes, ma’am.

23 BY MS. WILLIAMS:

24 Q. So you think we have enough data now
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1 DR. BURTON: Of some primarily

2 duckweed blooms. There were some blue green

3 algae in this, it appeared, but it was mostly

4 duckweed that was occurring in some of these

5 still back waters and tributary amounts.

6 MS. FRANZETTI: I’ll offer this

7 photograph, which is captioned photograph

8 depicting dense mat of algae, duckweed at

9 Midwest Generation fish sampling location 408

10 which is, paren, mouth of Jackson Creek

11 embayment river mile, 278.3 located just

12 upstream of the 1-55 bridge taken on

13 September 10, 2008, as the next exhibit into

14 the record.

15 HEARING OFFICER TIPSORD: If there’s

16 no objection, we will admit the photograph so

17 described as Exhibit 380.

18 Seeing no objection, we’ll mark it

19 as Exhibit 380.

20 MS. FRANZETTI: And if I may, if I

21 could just interrupt. Mr. Vondruska, does

22 the caption that I just read -- let me back

23 you up. Mr. Vondruska, were you out there at

24 the time this photograph was taken?
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1 MR. VONDRUSKA: I was not.

2 MS. FRANZETTI: Okay. Who was out in

3 the river when this photograph was taken?

4 MR. VONDRUSKA: Two of my fishery

5 biologists, on—staff fishery biologists.

6 MS. FRANZETTI: By your fishery

7 biologists, you mean EA?

8 MR. VONDRUSKA: EA’s. I’m sorry.

9 MS. FRANZETTI: That’s okay. You can

10 claim them.

11 And is it correct this

12 photograph was taken on or about September 10

13 of 2008 by one of the EA fisheries

14 biologists?

15 MR. VONDRUSKA: Yes, it is.

16 MS. FRANZETTI: And what was the

17 reason they were out on the river at that

18 time? And by that I mean they weren’t

19 looking for duckweed, correct?

20 MR. VONDRUSKA: No. We were

21 conducting our standard fisheries monitoring

22 program for Midwest Generation.

23 MS. FRANZETTI: And at this particular

24 location you ran into the duckweed situation
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1 and the photograph was taken to record it,

2 correct?

3 MR. VONDRUSKA: That is correct.

4 MS. FRANZETTI: I think that puts it

5 in context.

6 MR. ETTINGER: Just to tie it up then.

7 You believe it’s a reasonable likelihood that

8 upstream sources of phosphorus and nitrogen

9 caused this duckweed and bloom?

10 DR. BURTON: According to the USGS and

11 MWRD studies, yes. They found higher

12 concentrations upstream linked to the

13 wastewater treatment.

14 MR. ETTINGER: Thank you.

15 BY MS. WILLIAMS:

16 Q. So in your report you concluded that

17 blue green algae blooms are not an issue in this

18 system, and you still support that conclusion?

19 A. No, ma’am.

20 Q. You disagree with your report on that

21 point?

22 A. Yes, based on these recent findings.

23 Q. And these recent findings means the

24 picture?
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1 A. Yes. I do not think you will ever

2 have this issue out in the flowing water because

3 phytoplankton and algae, duckweed, don’t like the

4 flowing water. But in the quieter areas, late

5 summer when this was taken, you’re likely to have

6 this issue now.

7 Q. Do you know if this followed a quiet

8 period or a large storm event?

9 A. I don’t know. EA?

10 MR. VONDRUSKA: What I recall is it

11 did not follow a storm event. Well, in fact,

12 it was about a week before the major 50—year

13 flood event that occurred in mid September of

14 that year.

15 MS. WILLIAMS: Okay.

16 MR. ETTINGER: Just to clarify, and

17 there are side channels off of the main

18 channel in the Lower Des Plaines that we’re

19 talking about.

20 DR. BURTON: What I’ve been calling

21 back water areas, right.

22 MR. ETTINGER: And so like around

23 Treats Island (ph.) or some of these areas?

24 DR. BURTON: Right.
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1 MR. ETTINGER: And those are areas in

2 which you believe there may now be or could

3 occur cyanobacteria as a result of the

4 eutrophication of these waters?

5 DR. BURTON: Yes, it could. It

6 appears in this system duckweed is going to

7 dominate.

8 MS. FRANZETTI: I’m sorry, Counsel.

9 Mr. Vondruska, did you want to add to that?

10 MR. VONDRUSKA: Yes, if I may. What

11 we’ve noticed recently in 2007 and 2008 are

12 these much larger duckweed blooms, algae

13 blooms than we’ve ever noticed before.

14 Myself, EA, we’ve been sampling the system

15 since 1987, and for whatever reason, this is

16 a recent occurrence.

17 MS. WILLIAMS: And you don’t have any

18 theories at this point as to what the source

19 might be?

20 MR. VONDRUSKA: I do not.

21 MR. ETTINGER: Is it possible that

22 it’s in part because the water quality is

23 getting better?

24 MR. VONDRUSKA: Anything is possible.
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1 MS. FRANZETTI: Counsel, do you mind

2 if he reads that.

3 MS. WILLIAMS: Is it on 371?

4 DR. BURTON: It’s in my answer.

5 MS. WILLIAMS: Go ahead.

6 DR. BURTON: It’s Kidd, et al. 2007

7 Collapse of a Fish Population After Exposure

8 to a Synthetic Estrogen, proceedings of the

9 National Academy of Science, Volume 104,

10 Pages 8897 through 8901.

11 MS. WILLIAMS: Thank you.

12 MS. FRANZETTI: Would you like me to

13 actually obtain a copy and supply it to you

14 for part of the record?

15 HEARING OFFICER TIPSORD: That would

16 be good.

17 MS. FRANZETTI: We will do that.

18 DR. BURTON: So, yes, back to what’s

19 happened in this system. The studies I cited

20 before by Ramirez, et al., showed effects.

21 And the two USGS studies showed these

22 chemicals were occurring in the system and —-

23 MS. WILLIAMS: That’s not my question.

24 Have extreme reproduction disruption and
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1 feminization been shown to occur in the CAWS

2 or Lower Des Plaines River.

3 DR. BURTON: There has --

4 MS. FRANZETTI: Counsel, I guess that

5 depends on --

6 MS. WILLIAMS: I didn’t ask -- We

7 already talked about that there’s been

8 studies that have found that these chemicals

9 are out there. The question --

10 MS. FRANZETTI: Well, no. But when he

11 was noting earlier specifying after checking

12 the reports and noting down all of the

13 sampling locations, there was one in the

14 Chicago Sanitary and Ship Canal.

15 DR. BURTON: But that was only the

16 fish tissue. There is another study that I

17 also believe came from that sample of

18 largemouth bass by Rink, et al., 2009,

19 published in Aquatic Toxicology that showed

20 widespread occurrence of intersects in black

21 bass throughout the country.

22 BY MS. WILLIAMS:

23 Q. And did that study take samples in the

24 CAWS or the Lower Des Plaines --
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1 A. I believe one of the samples came from

2 the North Shore Channel.

3 Q. Okay. That answers my question.

4 Thank you, Dr. Burton.

5 MR. ETTINGER: Can I follow up on that

6 slightly?

7 MS. FRANZETTI: I’m sorry, Albert.

8 Before you do, just so we can keep track of

9 what’s in the record and where. I’m sorry to

10 interrupt you. But the Rink study is No. 19

11 on the index of exhibits for Burton testimony

12 Exhibit 371.

13 MR. ETTINGER: You say the Rink study.

14 Was that Schoenfuss’s work or is that a

15 different study?

16 DR. BURTON: I don’t remember the

17 co-authors.

18 MR. ETTINGER: Are you aware of Heiko

19 Schoenfuss’s work on North Shore Channel?

20 DR. BURTON: No.

21 MR. ETTINGER: Are you aware of any

22 studies specifically that looked at fish

23 phytogellen (ph.) effects or other things in

24 the Chicago area?
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1 DR. BURTON: No, I’m not. It doesn’t

2 mean they’re not there.

3 MR. ETTINGER: Okay. Thank you.

4 HEARING OFFICER TIPSORD:

5 Mr. Ettinger, you’re fading on us a little

6 bit. We have a lot of traffic.

7 MR. ETTINGER: I’m fading on myself,

8 too.

9 HEARING OFFICER TIPSORD: Just keep

10 your voice up.

11 MR. ETTINGER: I’ll be more careful in

12 the future.

13 HEARING OFFICER TIPSORD: We have a

14 lot of train traffic this morning, too, for

15 some reason. Mr. Andes?

16 MR. ANDES: Of the largemouth bass

17 taken from the north shore channel, did any

18 show intersect effects?

19 DR. BURTON: I believe the Hink study

20 showed that. I’m not for certain.

21 MR. ANDES: All right. We can

22 introduce evidence that no intersects were

23 shown in the fish sampled in the channel, and

24 we’ll provide that information later.
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1 greater degree of both of those factors.

2 Q. Of what factors?

3 A. Of urbanization and wastewater

4 treatment plants, the largest in the world.

5 Q. Okay. I think we probably answered

6 86, but I want to be sure that you have directed us

7 towards the U.S. EPA study you are referring to on

8 Page 10 of your prefiled testimony with respect to

9 pharmaceutical compounds and fish tissue?

10 A. Yes. That’s Ramirez, et al., 29.

11 Q. Thank you.

12 MS. FRANZETTI: On Exhibit 371.

13 BY MS. WILLIAMS:

14 Q. So Question 87 says on Page 10 to 11

15 you state a recent lake study conducted in Canada

16 found that fish exposed to levels commonly found in

17 untreated and treated waste waters resulted in

18 feminization of males, et cetera. Is this the --

19 A. The Kidd, et al.

20 Q. Is the Kidd, et al, study. Okay.

21 What compounds or compounds is this referring to?

22 A. She was using the synthetic estrogen

23 that’s used in birth control pills. Do you want to

24 know the technical name of that compound?
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1 MS. WILLIAMS: Oh, sure.

2 DR. BURTON: I’ll spell it out. 17

3 Elpha, E-L-P-H-A, dash E-T--H-Y-N-Y-L,

4 estradiol, E—S-T-R-A-D-I-O-L. EES is what

5 it’s commonly referred to.

6 BY MS. WILLIAMS:

7 Q. Thank you. I don’t know if in 88,

8 have we established whether any of the studies and

9 data out there have taken samples in the Upper

10 Dresden Island Pool with regard to pharmaceutical

11 and personal care products?

12 A. I’m not aware of any.

13 Q. Okay.

14 A. The study by Metcalfe, No. 28, on

15 Exhibit 371, the one that I said removed 40 percent

16 of these compounds and treatment, he found that

17 these compounds would travel several kilometers

18 downstream of the discharge point and they would

19 have breakdown metabolite products that were also a

20 problem. So one would assume they’re in the Upper

21 Dresden Island Pool.

22 MR. ETTINGER: I’m sorry. Several

23 kilometers. What do you mean by that?

24 DR. BURTON: I mean several kilometers
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1 downstream.

2 MR. ETTINGER: Well, several can mean

3 two I was told by one witness, and two

4 kilometers won’t get us from Stickney

5 downstream. So what do you mean by ——

6 DR. BURTON: I don’t remember the

7 exact number. I’m sorry.

8 MR. ETTINGER: Okay. And by -- Could

9 you elaborate a little on the breakdown

10 products? Breakdown products can get more

11 than several kilometers downstream, or what

12 did you mean there?

13 DR. BURTON: What the compounds, as

14 they go downstream, are degrading and forming

15 breakdown metabolites. Those products we

16 found downstream and implicated them as being

17 a problem in the fish. One of the

18 conclusions of the study was you need to look

19 at the breakdown products.

20 MR. ETTINGER: Sometimes the breakdown

21 products can be more toxic than the product

22 that was discharged.

23 DR. BURTON: That’s the case for

24 atrazine, yes.
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Q. Do you believe those chemicals should

2 be regulated as part of the Agency’s proposal for

3 these waters?

4 A. I’d rather not comment on that.

5 Q. Why?

6 A. It’s a policy question.

7 Q. Well, I didn’t mean it as a policy

8 question. I meant it as a scientifically whether

9 you think it’s necessary to protect aquatic life

10 that currently exists in the system. So, in your

11 opinion, being on this advisory panel?

12 MS. FRANZETTI: I’ll just object,

13 Counsel. He hasn’t said he’s developed an

14 opinion. You can say it’s not policy. He

15 thinks it is. So with that, can you answer

16 the question?

17 DR. BURTON: I would look at these as

18 another stressor. That’s the way I’ve

19 mentioned them here in my testimony.

20 BY MS. WILLIAMS:

21 Q. Another stressor that can’t be

22 remediated or that should be remediated?

23 A. That could be remediated.

24 Q. Okay. Thank you.
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used as surfactants. Did you mean to not

2 consider surfactants as you were not

3 considering atrazine or --

4 DR. BURTON: Right.

5 MR. ETTINGER: Okay. But you are

6 aware of criteria

7 DR. BURTON: I’m not aware of those

8 criteria.

9 MR. ETTINGER: Okay. Thank you.

10 BY MS. WILLIAMS:

11 Q. I’m moving on to Question 96. On

12 Page 6 you state, quote, “This widespread

13 contamination of the UIW is reflected in the many

14 fish consumption advisories posted throughout most

15 of the Des Plaines watershed due to the high levels

16 of mercury and PCBs found in the sediments.”

17 The question is what is the basis

18 for this statement and how did the fish consumption

19 advisories in the CAWS and Lower Des Plaines River

20 differ from the rest of the State of Illinois?

21 A. The basis is the IEPA data, but I

22 don’t know how and to what extent these advisories

23 differ from the rest of the state because I did not

24 make that evaluation.
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1 1—55, upstream to Brandon Lock & Dam. And it

2 was worse for some organisms in the thermal

3 discharge canal.

4 MS. FRANZETTI: Can you -- I know -—

5 DR. BURTON: And we did laboratory

6 studies, seven—day exposures at different

7 temperatures. We tried to look at ammonia in

8 the lab. We did in situ exposures looking at

9 ammonia in the sediment and the overlying

10 water. And I think that’s all of it.

11 MS. FRANZETTI: Okay. Would you

12 mind —- I know you pulled out to try to help

13 answer this question, a —— one of your

14 reports that is entitled the Upper Illinois

15 Waterway Ecological Survey, July 1998 to

16 October 1998, continuous in situ toxicity

17 monitoring and thermal effect

18 characterization task final report, March 11,

19 1999. This is not on the CD. We really had

20 expected to go into this in more detail in

21 Phase 2, but its relationship to temperature,

22 but -— So we will get this report into the

23 record. But could you, just to summarize,

24 read your -- the conclusion on the in situ
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Page 61

1 Midwest Gen Joliet station.

2 MR. ETTINGER: Well, you don’t

3 discharge sewage, so that would have been

4 surprising.

5 MS. FRANZETTI: It would be a stretch

6 to interpret it that way.

7 HEARING OFFICER TIPSORD: Miss

8 Williams?

9 BY MS. WILLIAMS:

10 Q. Can you explain how when you performed

11 the in situ studies, how did you determine the

12 control for whether there were toxic -- you

13 mentioned you need a control to compare. Can you

14 explain that for us?

15 A. When you’re doing in situ testing, you

16 have to do a couple of things. You need a

17 laboratory control that’s comprised of the organisms

18 that you are using in a test that you’re putting

19 into the chambers that are going out to the stream

20 to make sure that they’re healthy. And, in fact, on

21 a couple of occasions all of our fathead minnows

22 died. They were in poor condition from shipping.

23 It’s also important to have a good reference that’s

24 in situ. So a waterway that you think is better
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1 that was not a QHEI. It was just my experience.

2 Q. Okay. When was the last time you were

3 personally out there?

4 MS. FRANZETTI: Upper Dresden Island

5 Pool area?

6 MS. WILLIAMS: That would be fine.

7 Upper Dresden Island Pool.

8 DR. BURTON: Probably 1999.

9 BY MS. WILLIAMS:

10 Q. Thank you. Subpart B. I’m going to

11 skip A. I think we’ve answered A. But Subpart B of

12 99 asks whether you believe the current secondary

13 contact and indigenous aquatic life use water

14 quality standards sufficiently protect the current

15 and potential biological condition of this system?

16 A. I haven’t done that evaluation. And

17 to do that I would want to consult with some other

18 experts, fisheries experts.

19 Q. Have you -- do you know what they are?

20 Have you read them?

21 MS. PRANZETTI: What is the they

22 you’re referring to?

23 MS. WILLIAMS: Secondary contact and

24 indigenous aquatic life use water quality
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1 standards.

2 DR. BURTON: I’ve read them. I don’t

3 think I can repeat them.

4 MS. WILLIAMS: No.

5 MS. FRANZETTI: We’re not going to ask

6 you to, I hope.

7 BY MS. WILLIAMS:

8 Q. Are you aware that most of them are

9 based on effluent technology standards from the

10 1970s?

11 A. I’m not surprised.

12 Q. So knowing that do you have any

13 opinion about whether they’re sufficient to protect

14 aquatic life in this system that’s currently there?

15 The question is current —-

16 MS. PRANZETTI: Counsel, I’m going to

17 object. He answered that question.

18 DR. BURTON: Yeah. I already answered

19 that. I’d like to consult with other aquatic

20 biologists.

21 BY MS. WILLIAMS:

22 Q. Like Mr. Seegert?

23 A. Such as Illinois EPA.

24 Q. Are you aware that Illinois EPA has
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1 concluded they’re not sufficient?

2 A. No.

3 Q. Okay. I think I can skip a few here.

4 Why don’t you give me a second to see how far —-

5 HEARING OFFICER TIPSORD: Let’s take a

6 ten—minute break.

7 (Short break taken.)

8 HEARING OFFICER TIPSORD: I think

9 we’re ready to go back on the record.

10 BY MS. WILLIAMS:

11 Q. All right. Dr. Burton, I’m going to

12 skip over most of the rest of my questions. I’d

13 like to ask part of 109, however, if you want to

14 flip ahead. Question 109 says, you state on Page 13

15 of your testimony that, quote, the application of

16 these three UAA factors does not support the

17 upgrading of use designations under the proposed UAA

18 rules.

19 Are you aware, Dr. Burton, that

20 the Agency’s proposal with the exception of the

21 Upper Dresden Island Pool is proposing something

22 less than the Clean Water Act goals? This is the

23 follow—up. This is didn’t directly in there.

24 MS. F’RANZETTI: Did you understand the
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1 question?

2 MS. WILLIAMS: Do you understand the

3 question?

4 DR. BURTON: Would you repeat it,

5 please.

6 BY MS. WILLIAMS:

7 Q. Are you aware that with the exception

8 of the Upper Dresden Island Pool the Agency’s

9 proposal in this proceeding is proposing something

10 less than Clean Water Act aquatic life goals for

11 this system?

12 MS. FRANZETTI: By the something she

13 means they’re proposing a use designation

14 that is lower than the Clean Water Act

15 fishable goals.

16 DR. BURTON: Yes.

17 BY MS. WILLIAMS:

18 Q. Okay. In your opinion -- this is

19 Subpart C. In your opinion, could Illinois upgrade

20 the CAWS and Lower Des Plaines River from its

21 current designation to something incrementally

22 better but still below the Clean Water Act aquatic

23 life use goals?

24 A. No.
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1 Q. Explain why not.

2 MR. ETTINGER: Well, I don’t know if

3 it’s my place here to interpose an objection

4 or not, but it seems like you’re asking sort

5 of legal questions of a biological witness,

6 SO I don’t understand.

7 MS. FRANZETTI: Well, we have another

8 problem, Albert. He thought she had read B,

9 kind of the problem with prefiled questions.

10 Assuming she was moving to B, and she moved

11 to--

12 BY MS. WILLIAMS:

13 Q. I did say C, right?

14 MS. E’RANZETTI: No. I am not saying

15 you didn’t say it, Counsel, but he just

16 assumed you’re going to the next question to

which his answer was no. So I think we need

18 to clarify ——

19 DR. BURTON: Yes. That’s --

20 MS. FRANZETTI: With respect to

21 Question 109C, would you like to amend or

22 correct your answer?

23 DR. BURTON: Yes. Because I thought

24 she said B. If the information supported
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1 presumption with bias, I strongly disagree

2 with your definition of the terms presumption

3 and bias. A presumption is simply that.

4 It’s a starting point. And under the

5 regulations, the UAA regulations gives six

6 grounds on which you can rebut that

7 presumption; has nothing to do with bias.

8 MS. WILLIAMS: But it is your

9 testimony, Dr. Burton, that the Agency is

10 biased against finding UAA factors present in

11 this case?

12 DR. BURTON: Yes. In the presentation

13 of the scientific data --

14 MS. WILLIAMS: And would you agree

15 that ——

16 HEARING OFFICER TIPSORD: Let him

17 finish his answer, please.

18 MS. WILLIAMS: Go ahead.

19 DR. BURTON: The bias that I just

20 talked about was the presentation of the

21 scientific rationales.

22 MS. WILLIAMS: Would you agree that

23 the Agency invoked three of the six UAA

24 factors in its proposal before the board in
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1 this proceeding?

2 MS. FRANZETTI: Objection, Counsel.

3 It didn’t as to UDIP, so you need to exclude

4 UDIP or that statement is inaccurate.

5 MS. WILLIAMS: In this proceeding has

6 the Agent invoked three of the six UAA

7 factors? I don’t think that question is

8 inaccurate.

9 MS. FRANZETTI: With the understanding

10 you’re not specifying for what waterways --

11 MS. WILLIAMS: Okay.

12 MS. F’RANZETTI: You can answer the

13 question.

14 DR. BURTON: Yes.

15 MS. WILLIAMS: And in the Upper

16 Dresden Island Pool has the Agency invoked

17 one of the UAA factors with regard to

18 recreational uses?

19 DR. BURTON: Yes.

20 MS. WILLIAMS: Thank you.

21 HEARING OFFICER TIPSORD: Move on to

22 Mr. Ettinger.

23 EXAMINATION

24 BY MR. ETTINGER:
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1 Q. Is there a -- What would be the prime

2 suspects? I mean if I were going to start looking

3 at ones that you think would have an effect, which

4 would be the ones that I would look at?

5 A. The prime suspect is the dominant

6 concentration. It’s probably going to be something

7 like EES which is the first one that the U.S. EPA

8 will probably establish a criteria for.

9 Q. EES?

10 A. That was that long scientific name I

11 gave you, synthetic estrogen.

12 Q. All right. And the leading cause --

13 I’m sorry -- the leading source of that is birth

14 control?

15 A. Pills.

16 Q. Thank you.

17 MS. F’RANZETTI: There are different

18 forms.

19 MR. ETTINGER: Patches there are no

20 problems with?

21 BY MR. ETTINGER:

22 Q. On Page 17 of Attachment 1 to your

23 prefiled testimony —— I’m down to prefiled Question

24 21 here. I’m going to just ——
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1 MS. FRANZETTI: That’s fine.

2 MR. ETTINGER: -- to try to honor the

3 process. I’ll go through my prefiled

4 questions, then I’ll go through some of your

5 testimony and ask specific questions. So now

6 I’m on 21.

7 BY MR. ETTINGER:

8 Q. On Page 21 of your Attachment 1 to

9 your prefiled testimony you -

10 MS. FRANZETTI: I’m sorry, Albert. I

11 don’t want you to screw up your record. The

12 first time you said it right. It’s on Page

13 17, not Page 21.

14 BY MR. ETTINGER:

15 Q. Yeah, yeah. You see, you interrupted

16 me and it screwed up everything. All right. We’re

17 starting over. This is the question.

18 On Page 17 of your Attachment 1 to

19 your prefiled testimony, you state the most reliable

20 indicator of in situ conditions are the indigenous

21 communities present in the waterway. Did you study

22 any of the indigenous communities in these

23 waterways?

24 A. I did not study them directly, but EA
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1 A. The data that I recall are just

2 presenting the dominant taxa that were there.

3 Q. Do you know what studies you’re

4 referring to?

5 MS. FRANZETTI: That’s why it’s so

6 hard if we don’t have them written down.

7 don’t know if Joe might be —- if you don’t

8 mind, Albert.

9 MR. ETTINGER: No. That’s fine.

10 DR. BURTON: The most recent one I

11 looked at Irwin Polls was a co-author on.

12 MR. ETTINGER: So that’s probably a

13 very old study.

14 DR. BURTON: It actually is in our

15 list that we submitted for Exhibit 371 as

16 No. 1, Bramier, Joel Bramier, et al. 2008.

17 MR. ETTINGER: He’s spry.

18 MS. FRANZETTI: Albert, just a second.

19 Joe, can you provide for the EA studies or no

20 with -- I’m not trying to put you on the

21 spot. Just if you happen to have something

22 you can say it’s at least got some of this

23 data in it, that would be helpful.

24 MR. VONDRUSKA: Within the report
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1 entitled final report Aquatic Ecologic Study

2 of Upper Illinois Waterway, Volumes I and II.

3 This is part of AS 9610, chapter —-

4 MS. FRANZETTI: Let me jump in. I’m

5 sorry. That is on CD No. 1, so you’ve got

6 that.

7 MR. VONDRUSKA: And Chapter 7

8 discusses the macro invertebrate study that

9 was conducted for this.

10 HEARING OFFICER TIPSORD: That’s

11 Exhibit 370, CD No. 1, Exhibit 370.

12 MS. FRANZETTI: Yes. The CDs

13 themselves are 370, yes.

14 BY MR. ETTINGER:

15 Q. These are not generally wadable

16 streams. So were these ponar studies or do you know

17 how they took the samples?

18 MS. FRANZETTI: I think at this point

19 we have to say we don’t -— I don’t think you

20 were personally involved.

21 MR. VONDRUSKA: No. That was done by

22 another contractor.

23 MR. ETTINGER: And do you know how

24 they took it?
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1 MR. VONDRUSKA: I can tell you in a

2 second.

3 MR. ETTINGER: We can wait a second.

4 We’ve waited for two years.

5 MR. VONDRUSKA: Ponar and hester-Dendy

6 samplers.

7 MR. ETTINGER: Those are those things

8 that you put at the bottom?

9 MR. VONDRUSKA: The artificial

10 multiplate samplers.

11 BY MR. ETTINGER:

12 Q. Thank you. So we’ve got the 2008

13 study and that. Those are the studies that we know

14 of that actually looked at the bugs in these areas;

15 is that correct?

16 A. Yes.

17 MS. FRANZETTI: And, Albert, I would

18 just add, I think there may be more, but I

19 thought Mr. Seegert might have referred to

20 something more, but that’s what you can

21 recall?

22 DR. BURTON: Yes.

23 BY MR. ETTINGER:

24 Q. Twenty-three: Have you studied the
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Page 90

1 A. No.

2 Q. -— other than reading --

3 MS. FRANZETTI: Let him finish his

4 question.

5 MR. ETTINGER: I think slowly and you

6 can think where I’m going, but you still have

7 to let me finish my question.

8 DR. BURTON: Yes.

9 BY MR. ETTINGER:

10 Q. Have you studied Hickory Creek in any

11 way other than looking at the U.S. -- I’m sorry —-

12 Illinois EPA reports?

13 A. No, I haven’t.

14 Q. Okay. So you’re not aware of any

15 Illinois Department of Natural Resources reports on

16 biota in Hickory Creek?

17 A. No, I’m not.

18 Q. Okay. On Page --

19 MS. FRANZETTI: Albert, can I just ask

20 one more follow—up to clarify. When you were

21 using the phrase does not support in

22 connection with Hickory Creek, were you

23 mirroring the language that was used in the

24 Illinois EPA 305(b), 303(d) list for whether
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1 or not waters are impaired? Do you

2 understand? Or was that too long a question?

3 I’m just simply —— I’m simply asking you were

4 you taking your “does not support aquatic

5 life language” from the Illinois EPA’s

6 findings in the 305(b) 303(d) list to

7 indicate an impairment for aquatic life use?

8 DR. BURTON: Oh, I thought --

9 MS. FRANZETTI: I’m sorry. No. I

10 can’t ask Albert questions. That question is

11 for you.

12 DR. BURTON: Yes.

13 MS. FRANZETTI: Thank you.

14 MR. ETTINGER: Okay. Now that you

15 understand who the question is addressed to,

16 can you answer it, Dr. Burton?

17 DR. BURTON: My answer is yes.

18 BY MR. ETTINGER:

19 Q. Thank you. Now, on Page 5 of

20 Attachment A, you refer to Grant Creek and Jackson

21 Creek, and, again, you use the term does not support

22 life due to unknown impairment sources, et cetera.

23 I’m not going to read the whole thing. But as we

24 discussed with Hickory Creek, where this says does
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Page 96

1 shock.

2 Q. Well, what happens if they have cold

3 shock?

4 A. They die.

5 Q. So changing the temperature

6 2 or 3 degrees might cause your critters to die?

7 A. If it’s rapid.

8 Q. If it’s rapid?

9 A. So I can test those particular

10 organisms that we’ve been talking about down to

11 10 degrees centigrade without any problem.

12 Q. Thank you. We’re moving right along

13 here.

14 This is, again, on Attachment 11.

15 We’ve gone over various other sites with high

16 contaminant levels, and you mention on Page 11 of

17 Attachment 1 on the Des Plaines at Russell.

18 MS. FRANZETTI: Give me just a second.

19 DR. BURTON: I don’t recall where

20 Russell is.

21 MS. FRANZETTI: What page?

22 MR. ETTINGER: Page 11?

23 DR. BURTON: Yes? I do not recall

24 where on the Des Plaines Russell is. I’m
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1 going to assume it’s upstream.

2 BY MS. WILLIAMS:

3 Q. I’ve lived in this area for 30 years,

4 and I don’t know where Russell is either.

5 A. Did you Google it?

6 Q. No. Does anyone else know where

7 Russell is?

8 MR. SULSKI: It’s at the border.

9 MS. FRANZETTI: Oh, it’s Russell Road.

10 It’s right up at the Wisconsin border.

11 MR. ETTINGER: Up at the Wisconsin

12 border. Okay. We --

13 MS. FRANZETTI: I think there’s a

14 Russell Road exit off the toliway.

15 MR. ETTINGER: You haven’t looked at

16 the aquatic life around Russell, have you?

17 DR. BURTON: No.

18 BY MR. ETTINGER:

19 Q. Now we’re going to look at what has

20 been marked, I believe, as Exhibit 372, which is the

21 Upper Illinois Waterway Study Summary Report

22 Sediment Contamination Assessment, December 18,

23 1995.

24 MS. FRANZETTI: Albert, do you think
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Page 104

1 mimicking them, I’m surprised.

2 DR. BURTON: I’m not a fish ecologist,

3 so I’m relying on other people.

4 MS. FRANZETTI: What they’re saying is

5 did you do, meaning back when you wrote this,

6 because you’re still talking about -- he’s

7 still talking about this report. So are you

8 relying on other information you’d been given

9 that the Brandon Road tail waters had high

10 quality habitat or did you study that?

11 DR. BURTON: I did not study that.

12 BY MR. ETTINGER:

13 Q. Okay. So that was in some --

14 something you had read prior to your writing this

15 report led you to say that in this report?

16 A. Exactly, correct.

17 Q. But you can’t remember what that was

18 now?

19 A. No.

20 HEARING OFFICER TIPSORD: Excuse me,

21 Dr. Burton. Would there be more detail on

22 that since this is the executive summary he’s

23 asking you about? Would there be more detail

24 on that than the report itself?
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1 DR. BURTON: I’m sure I can provide a

2 citation if I need to.

3 HEARING OFFICER TIPSORD: I’m just

4 curious since it is the executive summary --

5 DR. BURTON: I don’t know. It’s -- I

6 don’t know.

7 HEARING OFFICER TIPSORD: That’s fine.

8 MS. FRANZETTI: We’ll try and look,

9 you know. If we can find it and answer,

10 we’ll certainly provide that.

11 BY MR. ETTINGER:

12 Q. Well, this is probably in the same

13 category on the top line of Page 11. This report

14 states numerous species of waterfall and fish—eating

15 birds and inhabiting the tail water area. Do you

16 know that or were you just quoting somebody else

17 again?

18 A. No. That was from me seeing that when

19 I was out there. I spent a lot of time in the tail

20 water.

21 Q. Okay. What are the waterfall and

22 fish-eating birds that you observed there?

23 A. Well, I’m not an ornithologist, but

24 there were lots of ducks, there was also a duck
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1 segments for segments of the Des Plaines

2 River that are used in the Appendix B to the

3 305(b) reports that contains the 303(d)

4 impaired waters.

5 HEARING OFFICER TIPSORD: If there’s

6 no objection I’ve been handed what is titled

7 Figure 2A Des Plaines River was watershed

8 303(d) listed waters 2002. I’ll mark that as

9 Exhibit 381.

10 MS. FRANZETTI: And last matter of

11 business, I believe that I deferred moving

12 for the full admission of CDs 1 and 2

13 yesterday when Agency counsel objected

14 initially.

15 HEARING OFFICER TIPSORD: But I went

16 ahead and admitted them. I admitted them.

17 MS. FRANZETTI: Thank you.

18 HEARING OFFICER TIPSORD: Subject to

19 objection to specific documents as they came

20 up.

21 MS. FRANZETTI: Okay.

22 HEARING OFFICER TIPSORD: So they have

23 been admitted. Seeing no objection to

24 Exhibit 381, it is also admitted.
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1 Anything else?

2 MS. FRANZETTI: I have nothing

3 further.

4 HEARING OFFICER TIPSORD: Is there

5 anything else for Dr. Burton?

6 Dr. Burton, thank you very much.

7 DR. BURTON: Thank you.

8 HEARING OFFICER TIPSORD: Also thank

9 Mr. Goodfellow. Mr. Vandruska, it was good

10 to see you again. We are adjourned. There

11 will be a hearing officer order about the

12 February 5 prehearing conference. Thank you.

13 (Which were all the

14 proceedings had.)

15 * * * * * *

16

17

18

19

20

21

22

23

24
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1 STATE OF ILLINOIS
SS.

2 COUNTY OF COOK

3

4 I, LAURA MUKAHIRN, being a Certified

5 Shorthand Reporter doing business in the City of

6 Chicago, Illinois, County of Cook, certify that I

7 reported in shorthand the proceedings had at the

8 foregoing hearing of the above-entitled cause. And

9 I certify that the foregoing is a true and correct

10 transcript of all my shorthand notes so taken as

11 aforesaid and contains all the proceedings had at

12 the said meeting of the above—entitled cause.

13

14

15

16 LAURA MUKAHIRN, CSR
CSR NO. 084—003592

17

18

19

20

21

22

23

24
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