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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
)
WATER QUALITY STANDARDS AND )
EFFLUENT LIMITATIONS FOR THE ) RO8-9
CHICAGO AREA WATERWAY SYSTEM) (Rulemaking — Water)
AND LOWER DES PLAINES RIVER: )
PROPOSED AMENDMENTS TO 35 ILL. )
ADM. CODE 301, 302, 303 AND 304 )

NOTICE OF FILING

TO:  Mr. John T. Therriault Ms. Marie E. Tipsord
Assistant Clerk of the Board Hearing Officer
Ilinois Pollution Control Board [linois Pollution Control Board
100 West Randolph Street 100 West Randolph Street
Suite 11-500 Suite 11-500
Chicago, Illinois 60601 Chicago, Illinois 60601

(VIA ELECTRONIC MAIL) (VIA FIRST CLASS MAIL)
(SEE PERSONS ON ATTACHED SERVICE LIST)

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of
the Illinois Pollution Control Board RESPONSE IN SUPPORT OF CITGO’S MOTION
FOR A HEARING ON THE IMPACT OF THE LITIGATION BEFORE THE UNITED
STATES SUPREME COURT RELATING TO THE MIGRATION OF ASIAN CARP
THROUGH THE CHICAGO SANITARY AND SHIP CANAL on behalf of the Illinois
Environmental Regulatory Group, a copy of which is herewith served upon you.

Respectfully submitted,

[LLINOIS ENVIRONMENTAL
REGULATORY GROUP,

Dated: January 25, 2010 By:___/s/ Alec M. Davis
Alec M. Davis

Alec M. Davis

General Counsel

[Hlinois Environmental Regulatory Group
215 East Adams Street

Springfield, [llinois 62701

(217) 522-5512

THIS FILING SUBMITTED ON RECYCLED PAPER
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
)
WATER QUALITY STANDARDS AND )
EFFLUENT LIMITATIONS FOR THE ) R08-9
CHICAGO AREA WATERWAY SYSTEM) (Rulemaking — Water)
AND LOWER DES PLAINES RIVER: )
PROPOSED AMENDMENTS TO 35 ILL. )
ADM. CODE 301, 302, 303 AND 304 )

RESPONSE IN SUPPORT OF CITGO’S MOTION FOR A
HEARING ON THE IMPACT OF THE LITIGATION BEFORE THE
UNITED STATES SUPREME COURT RELATING TO THE MIGRATION
OF ASTAN CARP THROUGH THE CHICAGO SANITARY AND SHIP CANAL

NOW COMES the ILLINOIS ENVIRONMENTAL REGULATORY GROUP
(“IERG”) by and through its attorney, Alec M. Davis, and pursuant to 35 Ill. Admin.
Code §§ 101.500(d) and 101.300(c), hereby responds to the Motion for a Hearing filed by
Citgo Petroleum Corporation and PDV Midwest LLC (“Citgo”) on January 7, 2010, and
served upon IERG on January 11, 2010. Motion for a Hearing on the Impact of the
Litigation Before the United States Supreme Court Relating to the Migration of Asian
Carp Through the Chicago Sanitary and Ship Canal, n the Matter of: Water Quality
Standards and Effluent Limitations for the Chicago Area Waterway System and Lower
Des Plaines River: Proposed Amendments to 35 Ill. Adm. Code 301, 302, 303 and 304,
R08-9 (I11.Pol.Control.Bd. Jan. 7, 2010) (hereafter “Motion;” rulemaking hereafter cited
as “R08-97).

I INTRODUCTION

IERG is a not-for-profit Illinois corporation affiliated with the Illinois Chamber of
Commerce. IERG is composed of fifty-two (52) member companies that are regulated by

governmental agencies that promulgate, administer or enforce environmental laws,
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regulations, rules or other policies. Several of IERG member companies have facilities
located along, and discharging to, the waterways subject to this rulemaking. As such,
IERG has participated in this rulemaking, and IERG supports Citgo’s Motion with regard
to the need to investigate the current status of third party litigation before the United
States Supreme Court (“Supreme Court”), and encourages the Illinois Pollution Control
Board (“Board”) to grant Citgo’s request to “hold an additional hearing for purposes of
receiving information on the current ‘uses’ of the Ship Canal, how those uses might be
changed by the recent litigation filed before the Supreme Court, and to consider this
information in managing this docket going forward.” Motion at 1. IERG believes it is
unlikely that the potential impact of the Asian carp and any actions taken to halt the
migration and eradicate the invasive species will only be limited to the Chicago Sanitary
and Ship Canal (“CSSC”). Thus, any hearings held on these issues should consider the
impact not only on the CSSC, but also on the other segments of the Chicago Area
Waterways (“CAWS”), as well as the Lower Des Plaines River (“LDPR”).

II. POTENTIAL FOR RULEMAKING GOALS TO CONFLICT WITH
ASIAN CARP MITIGATION

The purpose of performing a use attainability analysis (“UAA”) is to determine
“existing and potential uses of the waterway” in order to establish water quality standards
to achieve the goals of the Clean Water Act. Statement of Reasons, R08-9 at 23 and 3.
The water quality standards being proposed in this rulemaking are standards the Illinois
Environmental Protection Agency (“Illinois EPA”) believes protect aquatic life. Hearing,
R08-9 at 100 (Ill.Pol.Control.Bd. Jan. 29, 2008) (hereafter cited as “Ir.”). The Illinois

EPA has acknowledged that it did not consider whether improving water quality
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standards would increase the chances of invasive species migrating to Lake Michigan.
Tr. at 100. Although the Illinois EPA considered the engineered electrical barrier’s
impact to recreational uses, which has no bearing on aquatic use designations, it is not
clear how or whether the Illinois EPA considered the installation of the electrical barrier
when addressing aquatic use designations. Id. at 83.

Preventing the migration of the Asian carp into the Great Lakes is a priority for
various parties as evidenced by the construction of the electrical barriers, the recent fish
kill during the maintenance outage of the electrical barrier, and the litigation before the
Supreme Court. See generally Motion; see also Motion at fn 2. It remains uncertain
what additional measures ultimately will be taken to prevent the Asian carp’s migration
to Lake Michigan. However, the potential for those measures to impact the objectives of
this rulemaking are a reality under the present situation. The resulting uncertainty with
regard to the potential impact of the Asian carp and any responsive actions to prevent its
migration to the Great Lakes warrants additional discussion.

. CONCLUSION

[ERG has participated in this rulemaking because its members will be directly
impacted by the use designations and water quality standards developed during this
proceeding. In order to ensure that the record in this rulemaking is complete, the Board
should hear testimony on the migration of the Asian carp, including but not limited to
testimony on the actions that will be taken to combat the migration of the Asian carp to
the Great Lakes, the [llinois EPA’s consideration of invasive species in developing the
proposed uses and water quality standards, and whether the proposed uses and water

quality standards should be revised to consider the impact of the Asian carp on the
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various waterways. Oral testimony on these issues, rather than the submission of written
comments, is necessary to allow for questioning by the Board and parties and will more
fully develop a complete record.

IERG appreciates the opportunity to present this response to Citgo’s Motion and
encourages the Board to grant the motion and hold hearings on the impact of the Asian
carp on the CAWS and LDPR.

Respectfully submitted,
ILLINOIS ENVIRONMENTAL

REGULATORY GROUP

Dated: January 25, 2010 By: __/s/ Alec M. Davis
Alec M. Davis

Alec M. Davis

General Counsel

[llinois Environmental Regulatory Group
215 East Adams Street

Springfield, Hlinois 62701

(217) 522-5512
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CERTIFICATE OF SERVICE

I, Alec M. Davis, the undersigned, hereby certify that I have served the
attached RESPONSE IN SUPPORT OF CITGO’S MOTION FOR A HEARING ON
THE IMPACT OF THE LITIGATION BEFORE THE UNITED STATES SUPREME

COURT RELATING TO THE MIGRATION OF ASIAN CARP THROUGH THE

CHICAGO SANITARY AND SHIP CANAL upon:

Mr. John T. Therriault
Assistant Clerk of the Board
IHinois Pollution Control Board
100 West Randolph Street
Suite 11-500

Chicago, lllinois 60601

via electronic mail on January 25, 2010; and upon:

Ms. Marie E. Tipsord

Hearing Officer

[linois Pollution Control Board
100 West Randolph Street
Suite 11-500

Chicago, llinois 60601

Matthew J. Dunn, Esq.

Andrew Armstrong, Esq.

Susan Hedman, Esq.

Environmental Enforcement Division
Office of the Attorney General

State of Illinois

69 West Washington, 18th Floor
Chicago, Illinois 60602

Deborah J. Williams, Esq.

Stefanie N. Diers, Esq.

[linois Environmental
Protection Agency

1021 North Grand Avenue East

Post Office Box 19276

Springfield, Illinois 62794-9276

Roy M. Harsch, Esq.

Drinker, Biddle, & Reath, LLP
191 North Wacker Drive

Suite 3700

Chicago, Illinois 60606-1698

Frederick M. Feldman, Esq.

Ronald M. Hill, Esq.

Mr. Louis Kollias

Margaret T. Conway

Metropolitan Water
Reclamation District

100 East Erie Street

Chicago, Illinois 60611

Claire A. Manning, Esq.

Brown, Hay & Stephens, LLP

700 First Mercantile Bank Building
205 South Fifth Street

Post Office Box 2459

Springfield, [llinois 62705-2459

Mr. Robert VanGyseghem
City of Geneva

1800 South Street

Geneva, Illinois 60134-2203



Kevin G. Desharnais, Esq.
Thomas W. Dimond, Esq.
Thomas V. Skinner, Esq.
Jennifer A. Simon, Esq.
Mayer, Brown LLP

71 South Wacker Drive
Chicago, Illinois 60606-4637

Jerry Paulsen, Esq.

Cindy Skrukrud, Esq.
McHenry County Defenders
132 Cass Street
Woodstock, Ilinois 60098

Mr. Bernard Sawyer

Mr. Thomas Granato

Metropolitan Water
Reclamation District

6001 West Pershing Road

Cicero, lllinois 60650-4112

Ms. Lisa Frede

Chemical Industry Council of Illinois

1400 East Touhy Avenue
Suite 110
Des Plaines, Illinois 60019-3338

Fredric P. Andes, Esq.
Erika K. Powers, Esq.
Barnes & Thornburg

I North Wacker Drive
Suite 4400

Chicago, Illinois 60606

Mr. James L. Daugherty

Thorn Creek Basin Sanitary District
700 West End Avenue

Chicago Heights, Illinois 60411

Tracy Elzemeyer, Esq.
American Water Company
727 Craig Road

St. Louis, Missourt 63141
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Margaret P. Howard, Esq.
Hedinger Law Office

2601 South Fifth Street
Springfield, Illinois 62703

Mr. Keith I. Harley

Ms. Elizabeth Schenkler
Chicago Legal Clinic, Inc.
205 West Monroe Street
4th Floor

Chicago, Illinois 60606

Frederick D. Keady, P.E.
Vermilion Coal Company
1979 Johns Drive
Glenview, Illinois 60025

Mr. Mark Schultz
Navy Facilities and
Engineering Command
201 Decatur Avenue, Bldg. 1A
Great Lakes, Illinois 60088-2801

W.C. Blanton, Esq.

Husch Blackwell Sanders LLP
4801 Main Street

Suite 1000

Kansas City, Missouri 64112

Mr. James Eggen

City of Joliet, Department of Public
Work and Utilities

921 East Washington Street

Joliet, lllinois 60431

Ms. Kay Anderson

American Bottoms RWTF
One American Bottoms Road
Sauget, llinois 62201

Mr. Jack Darin

Sierra Club

70 East Lake Street

Suite 1500

Chicago, Illinois 60601-7447



Mr. Bob Carter

Bloomington Normal Water
Reclamation District

Post Office Box 3307

Bloomington, Illinois 61702-3307

Mr. Tom Muth

Fox Metro Water Reclamation District
682 State Route 31

Oswego, Illinois 60543

Mr. Kenneth W. Liss

Andrews Environmental Engineering
3300 Ginger Creek Drive
Springfield, Illinois 62711

Albert Ettinger, Esq.

Jessica Dexter, Esq.

Environmental Law & Policy Center
35 East Wacker

Suite 1300

Chicago, lllinois 60601

Ms. Vicky McKinley
Evanston Environment Board
223 Grey Avenue

Evanston, Illinois 60202

Mr. Marc Miller

Mr. Jamie S. Caston

Office of Lt. Governor Pat Quinn
Room 414 State House
Springfield, Hlinois 62706

Susan M. Franzetti, Esq.
Nijman Franzetti LLP
10 South LaSalle Street
Suite 3600

Chicago, lllinois 60603

Mr. Irwin Polls

Ecological Monitoring and Assessment
3206 Maple Leaf Drive

Glenview, Illinois 60025
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Dr. Thomas J. Murphy
2325 North Clifton Street
Chicago, Illinois 60614

Ms. Cathy Hudzik

City of Chicago — Mayor’s Office
of Intergovernmental Affairs

121 North LaSalle Street

City Hall — Room 406

Chicago, [llinois 60602

Ms. Stacy Meyers-Glen
Openlands

25 East Washington Street
Suite 1650

Chicago, Illinois 60602

Ms. Beth Steinhour
2021 Timberbrook
Springfield, Illinois 62702

Mr. Lyman C. Welch
Alliance for the Great Lakes
[7 N. State St., Suite 1390
Chicago, lllinois 60602

Mr. James Huff

Huff & Huff, Inc.

915 Harger Road

Suite 330

Oak Brook, Illinois 60523

Ann Alexander, Esq.

Natural Resources Defense Council
101 North Wacker Drive

Suite 609

Chicago, Illinois 60606

Ms. Traci Barkley

Prairie Rivers Network
1902 Fox Drive

Suite 6

Champaign, Illinois 61820
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Kristy A. N. Bulleit, Esq.
Hunton & Williams LLC
1900 K Street, NW
Washington, DC 20006

Ariel J. Tesher

Jeffrey C. Fort

Sonnenschein Nath & Rosenthal
233 South Wacker Driver

Suite 7800

Chicago, Illinois 60606

Katherine D. Hodge

N. LaDonna Driver

Monica T. Rios

Matthew C. Read

HODGE DWYER & DRIVER
3150 Roland Avenue

Post Office Box 5776
Springfield, Illinois 62705-5776
(217) 523-4900

by depositing said documents in the United States Mail, postage prepaid, in

Springfield, Illinois on January 25, 2010.

By:__/s/ Alec M. Davis

Alec M. Davis
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