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1 BRYAN WILLIAMS,

2 having been first duly sworn by the Notary Public, testifies

3 and saith as follows:

4 EXAMINATION

5 BY MR. SHAW:

6 Q Could the witness please state his name

7 for the record.

8 A Bryan K. Williams.

9 Q Mr. Williams, what is your occupation?

10 A I’m a geologist.

11 Q And where do you work?

12 A I work for Applied Environmental

13 Technologies, Inc., and Environmental Consulting

14 Company out of Carmi, Illinois, which I am the

15 principal owner of the company.

16 Q What is your educational background,

17 Mr. Williams?

18 A I have a Bachelor’s degree in geology from

19 Southern Illinois University, and of course,

20 completed numerous short courses and seminars, but

21 have focussed the last 18 years or so in the

22 practice of environmental geology. I’ve also done a

23 lot of oil and gas and coal geology.

24 Q Do you have background and experience in

25 dealing with underground storage tanks?

10
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1 A Yes, sir.

2 Q What is the nature of that background and

3 experience?

4 A Since approximately right around somewhere

5 around 1992, I started working for an environmental

6 company and practicing and learning underground

7 storage tank closure practices under a larger

8 company.

9 Q Okay. Do you have any idea how many

10 underground storage tank cleanups or tank pulls

11 you’ve been involved with?

12 A I’m going to estimate since I started in

13 the business, we have probably removed over 300

14 tanks. I’m satisfied we’ve obtained somewhere close

15 to 100 NFRs. We also do a lot of work on

16 consulting work and cleanup work for spills and

17 leaks of various types, petroleum products

18 primarily.

19 Q Are you familiar with the incident nuitiber

20 2008 1597 that is the subject of this proceeding?

21 A Yes, sir. I believe I reported that

22 incident.

23 Q I’m going to describe that in the future

24 as the 2008 release. Would that be clear enough?

25 A Yes, sir.

11
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1 Q What were your observations at the time

2 the release was reported of the condition of the

3 ground and the soils around the tank pit?

4 A The soil was obviously impacted. It was

5 discolored and odorous, but there had been a

6 previous release at the site, so it really didn’t

7 surprise me. I was aware that the site was

8 previously closed with contamination in place.

9 Q What was the next step that was taken that

10 you were involved in after the report was released,

11 the release was reported to IEMA?

12 A We negotiated the removal of the tanks

13 with a contractor and obtained a permit to remove

14 the tanks from the offices of the state fire

15 marshal.

16 Q And then following the permission from the

17 state fire marshal, what happened next?

18 A The contractor -- Jeff Guisewite, Inc.,

19 was the contractor —— elected or hired to remove the

20 tanks. He received the permit, contacted myself,

21 and we scheduled a date for the removal of the

22 tanks.

23 Q Okay. On the date the tanks were

24 removed —— between the date the tanks were removed

25 and the release was reported, did you do any other

14
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1 us today; is that correct?

2 A Yes. I took several photographs during

3 the tank removal and the cleanup. And I

4 inadvertently left out some of the more evidencing

5 and documenting photographs that showed the fuel on

6 the tank pit.

7 Again, I’m working fast. I

8 didn’t -- I didn’t anticipate having to thoroughly

9 document what we did there and the reason we

10 remediated the tank pit. And I forgot to put the

11 worst pictures showing the product in that report.

12 And following denial of the billing

13 package for this site, I contacted Mr. Hernando

14 Albarracin, head of the LUST section. And

15 Mr. Albarracin —-

16 Q Well, let me just stop you there.

17 A Okay.

18 Q You’re answering about five or six

19 questions.

20 A Okay.

21 Q We’ll get to those.

22 The answer, though, is you did take

23 pictures that day?

24 A Yes, sir.

25 Q Did you provide any of those pictures as

20

Keefe Reporting Company



1 part of your 45-day report documents?

2 A Yes, sir.

3 Q So there are pictures in the Agency

4 record?

5 A Yes, sir.

6 Q Okay. Following the 45-day -- or

7 following the tank pull, what was the next activity

8 you were involved in?

9 A We removed the tanks, took the

10 confirmation samples and backfilled the excavation.

11 Upon receipt of the analytical results, we prepared

12 and submitted a 45-day addendum report presenting

13 the information from the tank removal.

14 Q Do those confirmation samples indicate

15 exceedances of any standard?

16 A Yes. There were, I believe, two samples

17 above the IEPA TACO tier 1 remediation objectives.

18 Q Did you, in your 45-day report addendum,

19 indicate that the property was clean and certified

20 as clean as necessary for the NFR letter? Or did

21 you -- let’s strike that question.

22 In the 45-day report addendum, there

23 was a certification that the site is clean or not

24 clean; is that correct?

25 A Yes, sir.

21

Keefe Reporting Company



1 Q What did you certify it as?

2 A That it was not clean.

3 Q And that’s probably simplification for

4 clean or not clean, but there is essentially

5 somewhere in that document a choice to be made

6 between seeking an NFR letter or going on with

7 investigation; is that correct?

8 A Yes, sir.

9 Q And, again, why did you indicate that

10 further investigation was necessary?

11 A There were two samples, I believe, above

12 objectives. We had cleaned up and remediated a very

13 nasty tank pit that was saturated with free—product

14 petroleum. It was cleaned up. The product did not

15 come back. But based on the way the LUST program

16 proceeds with exceedances like that, I was not at

17 liberty to request an NFR, a no further remediation

18 letter, at that point.

19 Q Following that 45-day report addendum, did

20 you ever receive any indication that the Agency

21 agreed or didntt agree with your conclusion?

22 A Yes. At some point, a few weeks after the

23 submittal of the 45-day addendum, I received a

24 letter from the EPA stating that this 45—day report

25 will be subject to a full review at some point. And

22
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1 you submit for reimbursement for the LUST fund for

2 any of the work that you’d done at that point in

3 time?

4 A An early action billing package was

5 submitted for reimbursement to the IEPA after

6 receipt of all the bills and invoices from the early

7 action activities.

8 Q What activities -- just as a general

9 description, what were the activities that you were

10 seeking reimbursement for?

11 A Tank removal, cleanup of the tank pit

12 backfill, trucking, excavation, landfill costs,

13 disposal, sampling and project oversight.

14 MR. SHAW: We have that document in the

15 record, so I won’t —— let me just back up.

16 Exhibit 10, we would like to offer it into

17 evidence. I do not believe it was with the

18 Agency record, but I do believe it was prior

19 to --

20 MR. RICHARDSON: And Exhibit 10, was that

21 early action?

22 HEARING OFFICER WEBB: Do you want to see

23 it again?

24 MR. SHAW: What’s the date of the letter?

25 MR. RICHARDSON: December 8th; is that

24
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1

2

3

4

5

6 it?

7

8

MR. SHAW: Yes.

HEARING OFFICER WEBB: And you do not

9 object?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

can see and at least from my

I see in the file is a letter

26, 2009. I can hand you a

record, but it’s the non-LUST

Do you recall receiving that?

correct?

THE WITNESS: The December 8th letter,

yes, regarding site investigation.

MR. RICHARDSON: I don’t object to that.

HEARING OFFICER WEBB: Did you just offer

MR. RICHARDSON: Correct.

HEARING OFFICER WEBB: Then I’ll go ahead

and admit Exhibit 10 into the record.

[WHEREBY, PETITIONER’S EXHIBIT

NUMBER 10 WAS ADMITTED INTO THE

RECORD.]

BY MR. SHAW:

Q From what I

notes, the next thing

that was sent out May

copy, but it’s in the

determination letter.

A Yes, sir.

Q Had you been given any communications

about the issues in that letter prior to receiving

that letter?

25
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1 A No, sir.

2 Q You did not receive any phone calls from

3 the Agency asking for more information?

4 A Not to my knowledge.

5 Q What was your response in receiving that

6 non-LUST letter?

7 A I was very surprised.

8 Q Okay.

9 A And I called the project manager, Trent,

10 and he gave me his reasons for denying those

11 payments and his justification for that.

12 Q What was your understanding of his

13 reasons?

14 A That he believed it was a re—reporting of

15 a previous release that was reported in

16 approximately 1998 and was issued no further

17 remediation letter in 2006.

18 Q You had previously indicated that was

19 something that you had flagged on your first

20 encounter with the site. m I recalling that

21 correctly? That you knew there was —— you may

22 expect to see some soil staining at the site? Is

23 that --

24 A Yes, sir. Our company, and our engineer,

25 Mr. Grammer, performed closure for the first

26
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1 Q And was there an exceedance?

2 A Yes, sir.

3 Q And if I understand correctly, it was

4 largely cleaned up by use of TACO type controls? Is

5 that what you were indicating?

6 A It was closed out and managed in place

7 through TACO. It was not cleaned up.

8 Q You’re disagreeing with my use of the word

9 “remediating”?

10 A Sure, sure.

11 Q I take the point.

12 And your point that you had made

13 earlier was that there were no samples taken from

14 the tank pit regarding the 1998 incident?

15 A That’s correct. And closure was made, as

16 it was pointed out to me by the director of the EPA

17 during previous hearings, that it is a closure in

18 place, management of contamination in place.

19 Q This incident was reported in 1998. Do

20 you remember what year the soil borings or other

21 analyticals would have been taken?

22 A I believe, to the best of my knowledge,

23 that on-site soil borings were performed in 1999.

24 Q Okay. Do you recall when maybe the no

25 further remediation letter would have been issued on

29
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1 the property?

2 A Approximately 2006.

3 Q What activities took place on the property

4 between 1998 and 2009? Was it vacant? Was it in

5 use? What was the nature of the ——

6 A It was an active service station with fuel

7 sales. He sold gasoline and diesel.

8 Q You removed two tanks, though, in 1998?

9 Is that what you had --

10 A Yes, a heating oil tank and a used oil

11 tank.

12 Q Were those ever replaced or put back into

13 service?

14 A No, sir.

15 Q So between 1998 and 2009, there continued

16 to be a number of tanks that were being used to

17 store and dispense?

18 A Yes, there were three tanks in active use

19 at the site.

20 Q You had indicated that after receiving the

21 non—LUST letter, you contacted the project manager.

22 Did you ever speak to anybody else from the Agency

23 about the non-LUST determination?

24 A I contacted the project manager, Trent,

25 and he indicated that this was a non-LUST issue, and

30

Keefe Reporting Company



N
J

N
)

N
J

N
J

N
J

N
)

H
H

H
H

H
U

i
CO

N
J

H
C

)
CO

CX
)

—
J

CO
U

i

X
2
3
2
3

Li
23

23
CO

23
H

CO
X

H
Z

X
>

C
)

G
)

>
X >

0
23

I1
C)

i
H

3
CO

H
CO

0
C

)
hi

CD
Z

L’
i

hi
CD

23
CD

CD C
D

>
L’

J
hi

hi
U

i
CD

CD
U

i

F
t h
i

CD
0

CD
0

CD
CD

H
-

hi
hi

CD CD
F

t
Q

hi CD hi CD C) 0 hi

hi
H

rt
H

-
CD

hi
CD

h-
h

CD
H

ct
1

hi
CD

0
)

F
-

0
.
,

H
-

<
hi

CD
c
t

rt
hi

CO
hi

CD
•

><
0

Z
I

h
i

M
i

h
i

23
I

23
H h
i

F
t
O

F
t

H
-

h
i

23
hi

C
O

F
t

CD
0

H
CD

U
i

C
)

0
CD

>
h-

h
h-

U
i

CD
1

hi
U

i
CD

CD
23

CD
F

-
Q

hi
C

)
hi

CD
CD

CO
CD

LH
Q

<
0

0
CD

hi
F

t
Ui

-<
F

t
CD

h
i

O
F

t
Q

CD
hi

Q
F

t
H

hi
CD

CD
CD

CD
hi

CD
C)

CD
Q

CD
hi

0
hi

CD
hi

Q
hi

Ft
H

H
-

hi
CD

CD
0

hi
CD

H
-

Cl
)

CD
CD

CD
hi

C)
H

-
hi

hi
F

t
CD

I
h

i
hi

CD
I

H
-

hi
F

t
F

t
F

t
hi

hi
çt

-
L

i
h

i
h

i
h
i

P3
hi

X
CD

CD
CD

Q
.

0
h

i
F

t
U)

H
-

F
t

‘h
i

CD
CD

hi
H

-
CD

h
i

hi
hi

H
-

F
t

i
o

F
t

CD
F

t
hi

F
t

CD
CD

CD
CD

0
hi

H
Cl)

‘h
i

Q
Ft

CO
Cl

)
H

-
hi

H
F

t
CD

‘-<
‘c

i
—

3
h

i
—

Cl
)

H
CD

CD
CD

hi
hi

h-
h

hi
Q

’
c
i

O
CD

‘-h
i

hi
I

h
i

0
hi

CD
h
i
>

CD
CD

F
t

hi
<

H
C

l
H

-
0

hi
CD

CD
hi H

U
i

C
l

H
-

CD
U

i
CD

hi
hi

CD
hi

hi
h-

h
hi

hi
Q

.
CD

0
CD

hi
<

hi
hi

CD
CD

H
-

C
l

hi
CD

CD
0

Q
hi

F
t

O
CD

H
-

CD
<

H
-

0
CD

D
i

CD
F

t
i

;‘
s

hi
hi

-
CD

CD
CD

C
l

CD
CD

hi
F

t
X

H
C

l
0

CD
H

O
CD

‘(3
CD

h-
h

CD
H

H
-

hi
CD

CD
h-

h
CD

H
CD

F
t

hi
H

-
CD

H
H

-
CD

h-
h

CD
O

i
hi-

j
hi

F
t

F
t

CD
CD

-
U

i
CD

C
l

O
CD

CD
hi

h-
h

‘-
<

C
l

CD
C

l
hi

CD
C)

H
-

<
U

i
C)

0
F

t
CD

H
-

hi
CD

F
t

CD
H

hi
C

l
H

-
C

l
‘h

i
C

l
H

0
H

-
hi

L
i.

F
t

F
t

h-
h

hi
0

H
-

O
CD

0
hi

F
t

U
i

hi
hi

>
H

-
H

-
CD

C
l

hi
h-

h
H

Q

U)
‘i

i
0

H
hi

U
i

h-
h

0
H

-
C

l
L

i.
C)

F
t

H
-

CD
CD

U
i

U
i

CD
to

C)
CD

CD
F

t
H

CD
-

H
hi

II
CD

CD

ID
:

CD
CD

(I)
H

h-
h

C
l

F
t

CD
H

-
o

U
i

hi
H

-L
Q

U
i

H
CD

)
H

-
H

-
hi

hi
r1

D
i

hi
C

l
ç
t

hi
C

l
o

h-
h

CD
H

P
0

hi
hi

H
-

LC
C)

o
F

t
hi

CD
CD

U
i

0
H

I-I
CD

hi
hi

U
i

hi
CD

O
I-

hi
CD

C
l

C
l

o
p.

.
C

D
X

CD
CD

F
t

CD
CD

C)
hi

hi
0

1
I-I

Di
C

l
hi

hi
c
t

U)
CD

0
CD

CD
•

h-
h

Q
hi

CD
CD

C
l

hi
0

CD
C

l
F

t
CD

C
D

>
hi

U
i

hi
H

c
t

CD
CD

;s
D CD

CD
CD

hi
CD

hi
1

C)
CD

O
F

t
C)

hi
H

-
H

CD
0

hi
CD

hi
-

C
l

—
U

i
O

CD
hi

Di C
l

H
H

H
CO

N
J

H
H

H
C

)
LX

)
CO

J
CO

U
i

.
CO

N
J

H

CD
hi H

I-i
.

I.J
.

C
t

U)

CD CD CD I-
h

CD CD CD 0 r
t H Cl C-
)

0 Di Cl

U
)



N
J

N
J

N
J

N
J

N
J

N
J

HA
HA

HA
H

H
H

HA
HA

H
H

(f
l

U
)

N
J

HA
CD

U
)

CX
)

—
J

a
)

U
i

U
)

N
J

H
C

)
U

)
CX

)
—

J
a
)

0
1

U
)

N
J

HA

F
t

0
t1

r1
CD

H
i

H
-

0
N

F
t

F
t

CI
-

I-
’

N
)i

0
h

CD
F

t
rI

-
O

0
iQ

-
CD

h
-N

C
D

F
t

C)
H

-
F

t
CD

N
h

N
N

CD
CD

F
t

U
)

F
t

Q
0

C
)

CD
-

C)
N

CD
N

i
F

t
0

H
CD

II
F

t
H

-
1

o
H

-
-<

N
CD

F
t

N
LQ

H
i

H
X

N
i

N
i

Z
o

H
-

CD
CD

CD
x

•
CD

CD
N

CD
CD

H
N

i
N

i
-
‘

N
i

CD
CD

Q
H

-C
D

CD
N

CD
N

i
H

-
H

-
Q

’
1
<

’
.

.
,

C)
CD

C)
Q

k
<

33
N

N
H

-
o

CD
D)

>
H

I
i

0
H

I
U

)
X

J
Q

Q
H

CD
H

Q
H

I
H

I
Z

H
I

Z
H

I
N

i
H

I
H

-
H

-
c-i

.
([)

H
CD

N
[1

CD
H

C
)

C
)

C
)

C
)

C
)

C
)

H
i

rt
N

‘-
<

N
0

CD
H

-
Z

N
i

N
i

CD
N

i
N

i
C)

Ft
C)

H
N

i
0

CD
0

(I)
•

0
I-

I
()

H
-<

0
CD

•
U

)
U

‘-‘1
2i

L
<

N
j

X
J

N
F

t
H

-
CD

H
I

•
C

)
H

-
U

)
C

)
C

)
•0

C
)

C
)

0
.

H
rI

-
0

•
‘

U
)

H
U

)
H

I
U

)
i-

<
U

)
o

3
CD

N
II

L
H

i
H

-
CD

CD
H

I
0

C
)

0
0
0

CD
0

0
H

-C
D

CD
H

i
H

-
0

.
H

I
(I

0
.

-
.

Z
N

i
Z

N
i

CD
Ii

F
t

CD
Ft

U)
H

N
N

<
H

I
•
•

0
F

t
H

-
CD

CI
-

CD
-

CD
CD

CD
N

H
-
H

H
-

C
)

F
t

C
D

’
<

CD
N

i
N

i
Z

N
i

H
U

)
c_)

CD
‘-

<
CD

o
Ft

CD
N

CD
CD

H
O

H
-

N
i

0
N

i
N

0
Q

CD
C)

CD
N

CD
0

.
N

CD
F

t
H

F
t

N
i

•
N

i
CD

0
<1

0
.

F
t

CD
•
•

•
•

N
F

t
0

CD
‘C

5
N

H
i

CD
CD

H
i

F
t

C)
.

C)
.

H
I

0
N

I-h
H

-
0

H
I

CD
0

-
0

I-i
0

H
-

C)
•

CD
I-I

II
C)

F
t

H
0

H
<

I—
h

F
t

F
t

I-I
F

t
CD

N
N

N
H

N
0

N
0

CD
CD

<
CD

CD
0

CD
CD

CD
LQ

CD
1

H
H

<
h-

h
CD

CD
I

CD
•

H
M

0
.

CD
-

II
CD

N
CD

•
CD

0
H

-
CD

N
CD

hi
CD

F
t

F
t

F
t

0
0

I
><

CD
F

t
CD

N
h-

h
F-

N
0

.
N

C
i

F
t

0
hi

CD
rI

-
CD

CD
CD

H
H

-
CD

CD
F

t
0

F
t

CD
C)

CD
CD

0
N

i
•0

N
i—

h
c3

N
CD

C)
H

-
hi

N
N

CD
H

-
CD

11
CD

CD
CD

0
.

CD
hi

N
F

t
CD

H
H

-
F

t
F

t
N

O
N

CD
F

t
0

H
O

tY
H

-
N

CD
F

t
H

-
CD

CD
CD

CD
CD

N
CD

0
CD

N
H

N
N

C)
N

F
t

1
CD

C)
‘s

0
O

CD
N

N
J



1 the hole.

2 Q And I believe there might be some writing

3 on the document or maybe the portion of it. Do you

4 know what the source of that writing is?

5 A Yes. It’s a word called “product” and an

6 arrow drawn pointing to it.

7 Q I’m trying to make the record here. We

8 know what it is. We want to make sure that

9 everybody understands what it is.

10 A Yes.

11 Q Who put that there?

12 A I did.

13 Q Okay. Why did you put it there?

14 A To illustrate to Hernando why I cleaned up

15 this tank pit.

16 Q Thank you. That’s what I was asking.

17 Would you look at Exhibit 7 for me

18 please.

19 A Yes, sir.

20 Q Could you identify that for me please.

21 A Yes, sir. That is a picture of the

22 fuel—saturated backfill scraped up before it’s

23 loaded. It was right at the end of the cleanup

24 before it’s going to be loaded out and sent to the

25 landfill.
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1 Q Could you look at Exhibit 8 and identify

2 it for me please.

3 A 8 is a picture of product on the tank pit,

4 that it does not —- that the definition and clarity

5 of the picture is a little vague, but that’s a

6 picture of the fuel beside that tank.

7 Q Can you identify picture 9 or Exhibit 9

8 for me please.

9 A Exhibit 9 is a hand -- a laborer working

10 to uncover the tanks during the removal. The

11 original pictures show a little more of the

12 discoloration and the heavy impaction of the tank

13 pit.

14 Q Okay. The four exhibits we just looked

15 at, who took those pictures?

16 A Either myself or the civil engineer

17 working on the job with me. I can’t remember

18 exactly who snapped each photograph.

19 Q Okay. And you indicated that you

20 presented those to or mailed those to Hernando at

21 some point in time?

22 A Yes, sir.

23 MR. SHAW: Could we go off the record here

24 for a minute?

25 HEARING OFFICER WEBB: Yes.
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1 [WHEREUPON THERE WAS A SHORT

2 DISCUSSION OFF THE RECORD.]

3 MR. SI-lAW: I’m going to go ahead and mark

4 this as the next exhibit.

5 HEARING OFFICER WEBB: Would you like

6 Exhibit 12?

7 MR. SHAW: Yeah.

8 [WHEREBY, PETITIONER’S EXHIBIT

9 NUMBER 12 WAS MARKED FOR

10 IDENTIFICATION.]

11 HEARING OFFICER WEBB: We’re back on the

12 record. I’m sorry.

13 BY MR. SHAW:

14 Q I’m handing to the witness a document that

15 was previously —— or has just been marked as

16 Exhibit 12. Would you please review that for me.

17 A Yes, sir.

18 Q Do you recognize that exhibit?

19 A Yes, sir.

20 Q Could you describe it for me.

21 A This exhibit is a two-page letter I sent

22 to Hernando explaining why I cleaned up the tank

23 pit. And it is further documented with photographs,

24 digital photographs printed at our office, two of

25 which illustrate product on the water in the tank
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1 A No, sir, not to my knowledge.

2 Q Do you have any recollection of the cost

3 or scope of the cleanup from 1998? And just give me

4 a ballpark, if you think you can. I don’t want to

5 hold you to a number.

6 A The site was closed under TACO with, I

7 think, engineer barrier —— groundwater restriction

8 usage approved by the city and a street agreement

9 from Nashville and a street agreement from IDOT.

10 The exact cost, of which I am not sure, but I

11 believe all drilling testing reports and final

12 closure was probably achieved for $25,000 or less,

13 maybe 20,000 or less.

14 Q Okay. And that would have

15 been —— reimbursement would have been sought from

16 the Leaking Underground Storage Tank Fund at that

17 time?

18 A Yes. It was a reimbursable closure, minus

19 the $10,000 deductible.

20 Q And just to make sure we’re relating the

21 numbers together, when you said it’s 25 -- less than

22 25,000, maybe less than 20,000, that’s not

23 considering the deductible? m I understanding that

24 correctly?

25 A That’s correct. The deductible would come
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1 out of that amount.

2 MR. SHAW: I don’t think I have any

3 further questions at this time.

4 HEARING OFFICER WEBB: Mr. Richardson?

5 EXAIVIINATION

6 BY MR. RICHARDSON:

7 Q Mr. Williams, I believe it was the 45-day

8 report addendum stated that the UST system was taken

9 out of service in September of 2008?

10 A I don’t remember exact dates. If that was

11 in the report, that would be the best information I

12 had.

13 Q And that would have been about a month

14 before you were out there and pulled that single

15 boring; is that right?

16 A That sounds right, yes, sir.

17 Q And what was -- the site, the status,

18 there was no business activities going on there at

19 that time in September and October of 2008?

20 A I believe that’s correct. I believe

21 Mr. Weeke had shut down the station.

22 Q Is the property for sale?

23 A Yes, sir.

24 Q And has it been sold?

25 A They’re in negotiations, it’s my
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1 understanding, for redevelopment of the property.

2 Q Now, the petition for review in this case,

3 which was filed by your attorney, it’s made a

4 reference to during recent on—site construction

5 activities. Do you know what that reference talked

6 about?

7 A No, sir. Off the top of my head, I do

8 not.

9 Q Okay. Okay. So the property is for sale,

10 and they’re looking for potential buyers for it?

11 A The property is for sale. I don’t know

12 that they’re aggressively looking for buyers.

13 Q And am I not correct --

14 MR. SHAW: Can I just object to this line

15 of questioning? I’ve just had a number of

16 documents that were not allowed in the evidence

17 on grounds that it wasn’t in the Agency record,

18 and you’re asking questions, I don’t think,

19 that are -— about the nature of the property

20 transactions? I’m not seeing how that’s

21 relevant or even relevant to the frame that my

22 case had to push through.

23 MR. RICHARDSON: Well, we’re saying it’s a

24 non—LUST incident. And I’m trying to establish

25 the fact that if this property is up for sale,
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1 obviously it would probably be reasonable to

2 assume that the property is more valuable

3 without gas tanks underneath it. So that’s

4 where I’m going with this.

5 MR. SHAW: Well, it doesn’t sound like

6 there’s a lot of foundation for the non—owner

7 operator to be discussing this, but go ahead

8 and ask your questions, if he can answer them.

9 MR. RICHARDSON: Yeah, exactly. I mean,

10 if he knows, he knows.

11 HEARING OFFICER WEBB: All right. Go

12 ahead.

13 BY MR. RICHARDSON:

14 Q I mean, am I not correct that this

15 property would probably be more valuable to a future

16 owner without these gas tanks in place?

17 A It would depend on the type of business he

18 wanted to conduct there.

19 Q If he wasn’t going to operate a gas

20 station, wouldn’t it be more valuable to them?

21 A Yes.

22 Q And who owns that site? Is it --

23 A Mr. Jim Weeke.

24 Q Mr. Jim Weeke. Okay.

25 And now you said that you are a
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1 principal owner of Applied Environmental

2 Technologies, Inc.?

3 A Yes, sir.

4 Q And by principal, does that mean a hundred

5 percent owner, or is that some portion thereof?

6 A Applied Environmental Technologies is a

7 Subchapter S. I believe I own 51 percent of that

8 stock, and my wife 49 percent, and that’s the best

9 of my memory.

10 Q Sure. And, now, you said that at the time

11 of the pull, which I think was on December the

12 8th of 2008, according to the fire marshal’s

13 report, there was some discussion with the fire

14 marshal personnel on site about whether a new

15 release should be reported or not?

16 A The fire marshal discussed it with me,

17 yes, sir.

18 Q Okay. And was that based upon the water

19 that shows up in these pictures, which I think it’s

20 People’s Exhibit Number 12, or, I mean, was there

21 some other basis for this conversation?

22 A There was fuel on the water in the tank

23 pit, and it was heavily impacted backfill throughout

24 the tank pit that was fuel saturated. And he can

25 see that; you can see it, and you could really smell
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1 it. So it was apparent that a release there had

2 occurred.

3 Q And when you say heavily impacted soil,

4 what would I be looking at if I was looking at

5 heavily impacted soil?

6 A Totally discolored or saturated with fuel.

7 In this case, it was sand that had petroleum in it

8 where you could see a sheen and discoloration and

9 odor.

10 Q And you said while you were there that the

11 area was saturated with free product? .m I correct?

12 A The free product was floating on the

13 water, and it looked like it did extend through the

14 backfill, yes.

15 Q Now, do you recall, I believe, either in

16 the 45-day report or the 45-day report addendum,

17 there’s a box to check concerning free product

18 encountered?

19 A Yes, sir.

20 Q And do you recall what was checked in that

21 box in those two reports?

22 A Yes, sir.

23 Q What was checked?

24 A It was checked that no product was

25 encountered because the Agency’s instructed us if we

45

Keefe Reporting Company



N
J

N
J

N
J

N
J

N
J

N
J

HA
HA

H
k

HA
HA

HA
HA

HA
HA

HA
Cf

l
CO

N
J

HA
C

)
CO

CD
—

)
CD

(J
i

CO
N

J
H

A
0

CO
CC

)
—

I
CD

U
]

CO
N

J
HA

H-
,

U
.

l-(
3

D
.

C)
0

‘1
0

o
HA

hi
CD

0
Cl)

CD
CD

CD
CD

C)
.

CD
Di

-C
5

Ft
hi

tO
tO

hi
hi

C)
hi

hi
0

CD
hi

H
-

hi
Di

F
t

0
hi

hi
0

C)
CD

<1
CD

0
F

t
h
i

‘-h
i

0
<

CD
CD

C)
.

hi
o

hi
H

-
F

t
hh

i
0

Z
CD

0
Q

Q
H

CD
C)

Di

71
i

CD
hi

hi
h

i
L’

l
0

2J
h
i

C
t

H
-

H
-

C
t

0
o

F
t

CD
F

t
hi

CD
CD

)‘
hi

Di
o

CD
.<

hi
CD

Di
•

CD
HA

2
i

CD
F

t
I-

•
hi

h
i

CO
0

h
-
h
<

I
CO

H
A

•
-

F
t

<1
-
t

h
i

]
HA

h-
h

HA
I

Z
H

CD
F

t
•

CD
CD

Di
CT

)
C

)
hi

F
t

C)
hi

C
)

CD
C)

0
C)

H
-

H
F

t
C)

Di
Dl

CD
•
.

h
i

F
t

hi
‘-h

i
0

0
Ct

0
HA

Ct
h
i

‘
F

t
2i

CD
‘-h

i
i

hi
F

t
CD

Di
CD

0
F

t
CD

hi
C

)
hi

C)
CD

W
Di

‘-h
i

‘-<
F

t
H

A
CO

h
i

Q
0

0
H

A
CO

CD
0

1)
‘-h

i
0

h
i

O
0

Q
Di

Di
hi

C
)

0
C)

h
i

Di
Ct

Ct
Cl)

CD
hi

Di
D

Z
CD

F
t

Di
C)

CD
L’

J
Z

F
t

CD
Di

CD
CD

b’
hi

F
t

5
•
•

hi
CD

h
i

•
•

•
‘
)

Cl)
F

t
CD

-

0
C)

F
t

h-
h

C)
L

<
h

i
‘i

F
t

0
HA

0
CD

o
CD

0
H

-
><

h
i

HA
L’

l
0

0
CD

hi
F

t
hi

-Q
O

hi
CD

h
i

CD
HA

U
i

Di
0

0
0

hi
Di

CD
H

-
0

U
i

Di
hi

F
t

F
t

C)
w

‘
-

‘-<
C)

H
-

t7
‘-<

CD
•

0
CD

u-
H

-
I

•
C)

.
CD

h
i

h
i

CD
hi

F
t

F
t

hi
Di

hi
o

Q
Di

hi
‘-c

3
0

hi
0

<
0

hi
N

J
CD

•
HA

‘-h
i

Cl)
hi

CD
Q

CD
h-

h
•

CD
D

i
hi

0
CD

CD
‘-

<
h

i
F

t
F

t
C)

o
hi

>
HA

•
Di

Di
0

F
t

H
]

h
i

-
hi

Ct
0

C)
H

-
hi

H
-

CD
h
-
h
O

F
t

0
h
i

CL
F

t
CD

0
H

-
hi

h
i

hi
H

-
h

i
C

)
hi

hi
H

-
II

hi
HA

CD
<

F
t

HA
0

•
0

F
t

CD
CD

H
-

CD
CD

H
-

F
t

F
t

hi
F

t
F

t
h

i
hi

CO
I-

h
h
i

Di
H

-
h

i
Di

LO
h

i
hi

Di
hi

Di
CD

Di
F

t
F

t
Di

hi
CD

CD
h-

h
hi

hi
F

t
h

i
F

t
F

t
CD

hi
CL

C)
CD

HA
0

•
J

h
i

CD
CD

HA
CD

0
CD

H
-

hi
F

t



1 documents that there should be in the Agency

2 record.

3 FURTHER EXA1IINATIQN

4 BY MR. SHAW:

5 Q I’m going to approach you with Exhibit 2,

6 and I am going to direct your attention to this

7 document that’s titled at the top, “Straight Bill of

8 Lading.” Could you review that for me please.

9 A Yes. It’s a bill of lading from Gateway

10 Petroleum Company referencing the removal or

11 disposal, I believe, of a hundred and fifty gallons.

12 Q We’ve been talking about when -- do you

13 recognize that bill of lading, the document itself?

14 A In all honesty, I forgot this document

15 even existed.

16 Q That’s why I brought the document here.

17 A Yes, sir.

18 Q Does that refresh your memory about the

19 sequence of events involving the service station and

20 being taken out of service and etcetera, etcetera?

21 A Yes, sir. It’s reflecting the removal and

22 disposal of combustible liquids.

23 Q And by combustible liquids, what is that

24 specifically?

25 A This is referencing number 2, fuel oil.
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1 believe that’s diesel fuel.

2 Q Where would that have come from?

3 A The diesel tank in that tank pit.

4 Q Okay. When was that removal undertaken

5 with respect to the incident reporting?

6 A This was taken out, it says, on 10—31—08.

7 Q So that sounds like the day after the

8 release was reported?

9 A Okay, yes.

10 Q We’ll have the documents to make sure

11 we’re right with the date, but it looks like it’s

12 following the report of the release.

13 A Yes, sir.

14 Q Where would that material have been taken

15 to?

16 A That was taken to St. Louis by Gateway

17 Petroleum, and they also removed 350 gallons of

18 gasoline at that time.

19 Q Okay. Does that suggest that at the time

20 of reporting, there was product inside the tanks?

21 A Yes, sir, it does. And if I’m misstating

22 any dates, I apologize.

23 Q I want it to be correct, but I sometimes

24 don’t use the right terminology, and I’m not

25 following the answers correctly myself.
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1 [WHEREBY A SHORT BREAK WAS

2 TAKEN.]

3 HEARING OFFICER WEBB: We’ll go back on

4 the record.

5 We have Mr. Donald Graminer on the witness

6 stand, and he would like to take an affirmation

7 instead of an oath.

8 If you would please administer that.

9 [WHEREUPON THE WITNESS AFFIRMED

10 HIS TESTIMONY.]

11 DONALD GRAMMER,

12 having affirmed his testimony, testifies and saith as

13 follows:

14 EXANINATION

15 BY MR. SHAW:

16 Q Could the witness please state his name

17 for the record.

18 A Donald Grammer.

19 Q And, Mr. Grammer, what is your current

20 employment?

21 A Currently I’m -- well, I’m a retired IDOT

22 employee, but I’m serving as a full-time pastor of a

23 Baptist church in Herrin, Illinois.

24 Q When did you retire from IDOT?

25 A 1991.
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1 Q The 2008 tank pull or the previous tank

2 pulls?

3 A I wasn’t aware there was a previous tank

4 pull.

5 Q Well--

6 A A cleanup. I was there for the

7 classification work that was done back in --

8 Q Okay.

9 A —— ‘91. I was there for that, and I was

10 back there again for the tank pull.

11 Q Okay. Well, let’s break those down.

12 We’ll do the first one. Were you involved in the

13 cleanup?

14 A Yes, I was.

15 Q Of the 1998 incident? Or I should say

16 1998 incident. Were you involved in that work?

17 A Yes. I’m getting my dates —— I said ‘91,

18 didn’t I? I’m sorry.

19 Q I’m switching back and forth on you, too.

20 I apologize.

21 A The 1990 —- when it was -- the original

22 NFR letter was given, I was there for that site

23 classification work.

24 Q Did you certify any of the documents for

25 that work?
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1 A Yes, I did. I’m not sure what they were,

2 but I think I certified maybe a site classification

3 completion report back at that time. That was

4 under —— that was under old rules.

5 Q Okay. What was the nature of the site

6 classification work done on that site in 1998?

7 A As best as I recall, we simply —— the day

8 I was there —— and I usually go on these sites for

9 only three or four hours. I don’t stay around and

10 watch guys drill holes in the ground. No use to

11 bill somebody for that.

12 But as I remember, he was in the

13 process of drilling holes around the property and on

14 the down gradient side of the tank to determine if

15 the contamination had flowed in that direction.

16 Q And that was acceptable under the program

17 at that time in means of responding to an incident?

18 A Yes, it was.

19 Q And is it your understanding that no

20 samples or analyticals were taken of the tank pit?

21 A Not that I’m aware of.

22 Q Now, in terms of the prep, the older law,

23 was the owner operator required at that time to

24 clean it up by basically checking the borders and

25 down gradient? Or was that just an option you could
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1 hours for him. He may or may not ask me to certify

2 off at that time, but that was my role there.

3 Q What do you mean “certify off”?

4 A To put my stamp on there as a professional

5 engineer to say that I know that that work was done

6 according to what’s in that report.

7 Q Okay. So you have not certified anything

8 yet in response to the 2008 incident?

9 A I don’t believe I did. Now, I’m not

10 certain, because like I said, I’ve seen a lot of

11 these things since, and I haven’t read them all, and

12 I haven’t re—read this one.

13 Q Is it possible that at some point in time

14 you will be requested to sign off on technical

15 documents at that property, or do you know?

16 A You mean from this point forward?

17 Q Yeah.

18 A Not unless someone goes back in there and

19 does some more work and wants me to certify it,

20 which in that case I would.

21 Q What were your observations of the

22 conditions of the soil around the tank pit on the

23 day that the tanks were pulled?

24 A It was extremely contaminated. It stunk

25 to high heaven. There was petroleum -— the ground
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1 was petroleum saturated. There was free products

2 floating on the water in the hole, and it was a

3 royal mess.

4 Q Based upon your professional background,

5 would you expect that to be considered a situation

6 that is environmentally safe and sound?

7 A Absolutely not, absolutely not. That’s

8 something that we’ve never had any problem with the

9 Agency. If we pumped free product and just took it

10 away, the Agency never even questioned that. That

11 has to be taken care of. That’s a hazard to human

12 health and safety. I honestly believe that

13 underground contaminant —— tank sites I’ve seen in

14 the years I’ve been doing this, that was one of the

15 worst contaminated that I’ve seen.

16 Q Are you familiar with the process by which

17 shortly through the process, the owner and operator

18 and professional engineer can certify that the site

19 meets environmental standards, and no further

20 remediation letter can be issued? Are you familiar

21 with that process?

22 A I’m sorry. I don’t —— I’m not sure I

23 understand what you’re asking.

24 Q Are you familiar with the process by which

25 the owner and operator can request that the site be
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1 an agreement with them to leave it in place. And

2 basically you may come back and say, well, you’ve

3 got to put an engineered barrier over it. You’ve

4 got to put some concrete or asphalt over it to

5 protect the public from it, but you can leave it

6 right there.

7 Q But those activities weren’t present on

8 the day you were there for the tank pull?

9 A No.

10 Q So additional work or documentation would

11 be required for something like that to happen? m I

12 correct?

13 A Yes.

14 MR. SHAW: I have no further questions at

15 this time.

16 HEARING OFFICER WEBB: Okay.

17 Mr. Richardson?

18 MR. RICHARDSON: I have no questions.

19 HEARING OFFICER WEBB: Thank you very

20 much, Mr. Grammer.

21 Mr. Shaw, you may call your next witness.

22 MR. SHAW: That is the end of my

23 witnesses.

24 HEARING OFFICER WEBB: Okay.

25 MR. SHAW: And just to be sure about the
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in the witness.

2 [WHEREUPON THE WITNESS WAS SWORN

3 BY THE NOTARY PUBLIC.]

4 TRENT BENANTI,

5 having been first duly sworn by the Notary Public, testifies

6 and saith as follows:

7 EXAMINATION

8 BY MR. RICHARDSON:

9 Q Would you please state your name.

10 A Trent Benanti.

11 Q And what’s your occupation?

12 A Environmental Protection Engineer III.

13 Q And you’re a project manager in the

14 Illinois EPA LUST Program; is that correct?

15 A Yes.

16 Q And how long have you been in that

17 position?

18 A Since May 1, 1998.

19 Q And, now, am I correct that you were the

20 project manager for incident 2008 1597 concerning

21 Tim’s Tire Time in Nashville, Illinois?

22 A Yes.

23 Q And do you recall what first brought your

24 attention to any submittal related to this incident?

25 A Yes.
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1 Q And could you just describe the

2 circumstances of that.

3 A The early action claim is what -- the

4 early action claim is what tipped me off that there

5 was another incident reported for this site.

6 Q And that was brought to you by the person

7 who handles the claims?

8 A Yes.

9 Q Okay. And so at that time, what did you

10 review concerning the early action documents?

11 A I reviewed the 45—day report and the

12 45-day report addendum.

13 Q Okay. And what were your findings from

14 your review of those two documents?

15 A My findings were that of the samples that

16 were collected. They were below the objectives, and

17 that there was no evidence to indicate that a new

18 release had occurred.

19 Q Now, when you say the samples that were

20 collected, are you talking about the samples from

21 the floor and the walls of the excavation of the

22 tank pit?

23 A Yes.

24 Q Okay. And you were in the room when

25 Mr. Williams, who is Mr. Weeke’s consultant, said
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1 that two samples were above the objectives. Were

2 you here when he said that?

3 A I was here.

4 Q And why are you saying that there were

5 none above the objectives?

6 A Well, none of the samples did actually, in

7 fact, exceed the tier 1 objectives. The tief 1

8 objectives are listed to two decimal points. And if

9 you take the laboratory results and round them to

10 the decimal points, you have no exceedances.

11 Q And that’s what you’re basing your

12 statement on here; is that correct?

13 A Correct.

14 Q And from the time of the releasing the

15 initial boring that occurred at the site, I

16 think -- I think it’s been referred to as

17 October 30th, but I think the record shows it’s

18 October 29th of 2008, was there any lab sample

19 from that boring?

20 A No.

21 Q And do you recall what if anything the

22 report said about whether there were any holes in

23 the USTs that were pulled?

24 A No holes.

25 Q Okay. And also were there any statements
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1 concerning groundwater in the area of the tank pit?

2 A The 45-day report and or addendum

3 indicated that groundwater was not encountered.

4 Q Now, am I correct that you were also the

5 project manager for the 1998 incident that arose at

6 the same site?

7 A Yes.

8 Q And were the —— how many tanks were

9 involved in the 2008 incident?

10 A Three tanks.

11 Q Okay. And were those tanks at the site in

12 the 1998 incident?

13 A Yes.

14 Q And am I correct that an NER letter was

15 issued concerning the -- that closed out the 1998

16 incident?

17 A Yes.

18 Q And do you recall what procedures or what

19 activities were done to get that NFR letter from the

20 Agency?

21 A The extent of contamination was

22 investigated, and tier 2 calculations were performed

23 under TACO. And a no further remediation letter was

24 issued with the highway authority agreement or

25 highway authority agreements and the groundwater use
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1 restriction.

2 MR. RICHARDSON: Now, there’s also —- I

3 forget what exhibit that is. I guess it’s

4 Exhibit 10? The December 8, 2008 early action

5 letter? Do we have that?

6 HEARING OFFICER WEBB: Yeah.

7 BY MR. RICHARDSON:

8 Q Could you just take a look at that real

9 quick.

10 A Yes.

11 Q And do you recognize that type of letter

12 the Agency issues?

13 A Yes.

14 Q And concerning early action, what does

15 that letter say?

16 A It simply indicates that the full

17 technical review of the 45—day report will not be

18 conducted at this time, but that it may be conducted

19 in conjunction with any other plan or reports

20 selected for review.

21 Q Now, is this an unusual letter, or is it a

22 standard Agency letter?

23 A Standard.

24 Q And why does the Agency issue letters like

25 that?
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1 upon removal of the tank —— tanks.

2 Q And what role do the fact that there had

3 been an earlier NFR letter issued to the site play

4 into your analysis?

5 A Generally if there is an NFR in place, we

6 do go back and take a look at, you know, how any

7 current concentrations compared to the

8 concentrations that were present at the time of

9 issuance of the NFR letter.

10 Q And did you reach any conclusions while

11 you were reviewing this matter?

12 A It wasn’t really necessary to go back,

13 given the fact that groundwater had not been

14 encountered according to the 45-day report. Free

15 products had not been encountered according to the

16 45—day report. And the soil samples collected were

17 below the tier 1 objectives.

18 Q Okay. And even though the pictures in

19 Exhibit 12 may not be admitted and may not be a part

20 of the hearing, just to get your take on those

21 pictures, you did see those after you’d issued the

22 May 26, 2009 non-LUST letter, correct?

23 A Yes.

24 Q And you did see the water in the area

25 there?
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1 A Yes.

2 Q And what is your —— I mean, we’ve heard

3 that it stunk, that there was free product

4 everywhere. What if anything did you review in the

5 45-day reports, looking at those pictures? Did

6 those pictures change your mind?

7 A No.

8 Q And why is that?

9 A I wouldn’t be surprised that there would

10 be some burst water there due to the fact that when

11 the 1998 incident was being -— when the tanks

12 associated with the 1998 incident were removed,

13 there was water encountered in that excavation, and

14 that water did have a bit of a sheen on it.

15 Q And as we heard here today, even though

16 that water was present in those pictures, apparently

17 did not return after it was removed, correct?

18 A Correct.

19 Q And is that consistent with your position

20 that that is perched water rather than anything

21 coming from groundwater?

22 A Correct.

23 MR. RICHARDSON: I have no further

24 questions of this witness.

25 MR. SHAW: I apologize if I walk back.
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1 guess I’m kind of behind counsel.

2 MR. RICHARDSON: That’s okay.

3 EXAMINATION

4 BY MR. SHAW:

5 Q You had indicated that there were no

6 exceedances in the 45—day report. Is that what your

7 testimony was?

8 A Correct.

9 Q Is it not true that in your May 21, 2009

10 memorandum, which is part of the administrative

11 record, you state that, quote, “One soil sample did

12 contain 0.034 milligrams per kilogram of benzene,”

13 period, end quote? Do you recall saying that in the

14 report?

15 A I do not recall stating that, but that is

16 correct.

17 Q Would you like for me to give you the

18 document to refresh your memory?

19 A Yes, please.

20 MR. SHAW: I’m handing the witness what, I

21 think, are pages 110 and 109 from the

22 administrative record.

23 THE WITNESS: Okay.

24 BY MR. SHAW:

25 Q Do you recognize what I just handed to
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1 you?

2 A Yes.

3 Q Am I correct in characterizing that is

4 your memorandum that you prepared?

5 A Correct.

6 Q What is the date of that memorandum?

7 A May 21, 2009.

8 Q And do you know how many days

9 approximately after the 45-day report addendum that

10 was prepared?

11 A I do not.

12 Q Would it sound like maybe over a hundred

13 and twenty days seem reasonable? We!ll do the math

14 later. I!ll retract that question.

15 This is the -- this document, am I

16 correct in understanding this document is the first

17 time you reviewed this issue as a project manager

18 for this incident?

19 A Correct.

20 Q When were you first assigned to this

21 incident?

22 A ITm not a hundred percent sure.

23 Q Would you be assigned in conjunction with

24 certain documents typically?

25 A Typically.
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1 Q Like a 20-day report or 45-day report or

2 the IEMA notification?

3 A It varies.

4 Q Okay. Would you say normally within the

5 first few weeks, few months, few years of a

6 notification?

7 A Once something that requires substantial

8 review is received.

9 Q Okay. And are 45-day reports something

10 that typically require substantial review or not?

11 A No.

12 Q What is your explanation for indicating

13 that the exceedance of BETEX indicated in your

14 memorandum does not exceed tier 1 standards?

15 A The tier 1 standards --

16 Q Excuse me. I said BETEX, didn’t I? I

17 meant benzene.

18 A The tier 1 standard for benzene is 0.03

19 milligrams per kilogram.

20 Q So it’s a rounding issue?

21 A Yes.

22 Q Okay. You had indicated that in testimony

23 that I know -- well, before I go on further with

24 this, in preparing this memorandum, did I understand

25 your testimony correct that what you relied upon was
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1 the 45-day report and 45-day addendum?

2 A Yes.

3 Q Did you review the file from the 1998

4 release at that time?

5 A I may have for the background information.

6 Q The reason I ask is that the information

7 on there referencing that no further remediation

8 letter appears to me to be information that could

9 just be contained from looking at the IEPA’s

10 database website without actually pulling out the

11 file. So I don’t know if you looked at the file or

12 didn’t look at the file.

13 A I may briefly have looked at the file.

14 don’t remember how extensively.

15 Q Okay. You’ve looked at the file more

16 extensively at least since then?

17 A Yes.

18 Q Were you involved in any approval of

19 investigation? Stage 1, stage 2 or stage 3

20 investigation on this property?

21 A No.

22 Q No? Is there another consultant involved

23 or another Agency employee involved with that?

24 A Typically, no.

25 Q Isn’t it true that the owner operator was
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1 directed to proceed with stage 1 investigation in

2 one of the Agency’s letters that was previously

3 submitted as evidence?

4 A I’d have to look at the letter.

5 [DOCUMENT TENDERED.]

6 BY MR. SHAW:

7 Q Okay. I believe it’s Exhibit 10. You can

8 take a moment and look at it. Have you familiarized

9 yourself with Exhibit 10?

10 A Yes.

11 Q Does it indicate that the owner operator

12 should proceed with the stage 1 investigation?

13 A It does indicate that the stage 1

14 investigation plan is approved.

15 Q What is the effect of the non-LUST

16 determination on that?

17 A Once a non-LUST determination is issued,

18 then we have no further requirements.

19 Q So the stage 1 investigation has been

20 reversed on its approval?

21 A Yes.

22 Q Is there any Agency policies or documents

23 explaining the intricacies of this non-LUST

24 determination? Because I’m going to ask you a

25 series of questions.
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1 BY MR. SHAW:

2 Q There’s a statement; I’m going to point it

3 out to you. This is also from the record. It’s the

4 non-LUST determination letter. I’m referring you to

5 this statement.

6 “Therefore the Illinois EPA Leaking

7 Underground Storage Tank Program has no reporting

8 requirements regarding this incident.”

9 I’m asking you whether or not that is

10 intended to mean the 20-day reporting requirements

11 existed, didn’t exist, or retroactively undone, or

12 what? Because I don’t understand that sentence.

13 A We have no reporting requirements. In

14 other words, there’s no need to do any additional

15 reporting.

16 Q But it is affected backwards because the

17 earlier action request is -— the early action

18 reimbursement materials are seeking reimbursement

19 for the work done at the 20-day report. So it is

20 retroactive determination, is it not, that the

21 reporting requirements didn’ t exist at the time?

22 A You can’t make a determination as to

23 whether or riot it is non-LUST without some

24 reporting.

25 Q So for a while, these people were required
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1 to comply with the 20-day, 45-day requirements and

2 held to the rule of the law, but on subsequent

3 determination, your opinion was they didn’t have to

4 do it? Let me ask this question another way because

5 I think you’re not going to answer it.

6 You’ve already offered your opinion

7 upon these pictures of the sheen on the water. Are

8 you indicating to me that there are no requirements

9 under the underground storage tank program to

10 respond to the scenes in those pictures?

11 A No.

12 Q They are not obligated to remove the water

13 or move any of the impacted soil?

14 A They were obligated.

15 Q Under what provision?

16 A Under the terms of the NFR letter.

17 Q Under the terms of the NFR letter?

18 A Yes.

19 Q They’re also obligated to do that under

20 any early action regulation, are they not?

21 A The early action regulations do say that

22 you may remove contaminated soil and or free

23 product.

24 Q It’s your understanding that the no

25 further action letter requires further action

77

Keefe Reporting Company



1 whenever contamination is encountered?

2 A Yes.

3 Q But the Agency has already agreed and has

4 been held by the terms of no further re -- no

5 further action law, that they can’t enforce these

6 provisions? So it’s not a legal requirement, is it?

7 MR. RICHARDSON: I’m going to object.

8 mean, what’s the foundation there?

9 MR. SHAW: Let me back up. That is a

10 legal question.

11 Q You had indicated you had some

12 understanding of the 1998 investigation and

13 activities. Was it your understanding, by

14 looking at the file, that the tank pit was ever

15 investigated as a result of the 1998 incident?

16 A Yes.

17 Q You believe it was investigated?

18 A Yes.

19 Q And when did you make that determination?

20 A When did I make that determination?

21 Q Yes. Did you make it before or after the

22 new further -- the no-LUST determination letter was

23 sent?

24 A I would say after.

25 Q And why did you look at it after?
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1 A Because of the time that I reviewed the

2 45—day report addendum, I had all the information I

3 needed to make my determination.

4 Q I’m trying to figure out when you were

5 doing this, this work. Was it -- I mean, to be

6 blunt, was it in preparation for this trial? Or was

7 it in response to some other investigations going on

8 inside the storage tank program?

9 A I made the determination of non-LUST based

10 upon the 45-day report and addendum because it

11 contained enough information to make that

12 determination.

13 Q I think I understand you. I just want to

14 make sure I do, because you’ve said this a few

15 times. The non-LUST determination letter is based

16 upon a 45-day report, 45-day addendum. You feel

17 comfortable with that?

18 A Yes.

19 Q You’re also saying some additional things

20 today. I’m trying to figure out when these

21 considerations are or investigations and further

22 review took place. Did they take place in response

23 to perhaps the correspondence with Hernando? Did

24 that trigger anything? Or is it part of preparation

25 for this hearing? -- which I do not want to go into
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1 well?

2 A Yes.

3 Q Isn’t it true that the non-LUST

4 determination was made in anticipation of the early

5 action application denial?

6 A The non—LUST determination was made as a

7 result of the early action claim.

8 Q During early action -- or if you prefer

9 the LUST term, but during the initial phases of the

10 site investigation, just responding to a release or

11 a situation, isn’t it true that removal of saturated

12 soils in and around tanks or lines are going to

13 resolve a substantial amount of environmental

14 problems at a tank site?

15 A Conceivably.

16 Q The statement was used earlier about

17 confirmatory sampling of the tank walls and pit.

18 Have you heard of that phrase before?

19 A Confirmatory sampling, yes.

20 Q What does that refer to?

21 A Confirmatory sampling, as it is under the

22 current —— the newest regulations, as prescribed in

23 734, that you will collect a certain number of

24 samples from the walls and floor of the tank pit.

25 Q That is your understanding is being
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1 confirmed by that?

2 A What is being confirmed --

3 Q Yes.

4 A -- is whether or not there is

5 contamination remaining after removal of the tanks.

6 Q When you say removal of the tanks, does

7 that also include impacted soil?

8 A You are allowed to remove a certain amount

9 of impacted soil with the tanks, yes.

10 Q And are there limits to how much soil you

11 can remove?

12 A Yes.

13 Q And those limits are dependent upon

14 whether or not you’re seeking reimbursement from the

15 Underground Storage Tank Fund?

16 A The limits aren’t dependent, but if you

17 are —— you know, if you’re not seeking

18 reimbursement, then you can remove obviously more

19 than limits. Those limits are tied to —— they’re

20 reimbursable limits.

21 Q Under the early action program, is the

22 owner operator directed to remove groundwater in the

23 excavation of a pit that contains a sheen?

24 A Anything more than a sheen would be

25 defined as free product, and you are instructed to
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1 remove free product.

2 Q You!re not directed to remove liquid

3 containing sheen?

4 A Not necessarily.

5 Q Is it my understanding that your view of

6 those pictures indicated that the appropriate

7 response was for the owner operator to either

8 dig -- bury the liquid in place or seek an amendment

9 to the no further action letter? Let me back this

10 up. I’ll ask a simple question.

11 Would it have been appropriate, given

12 the pictures that you looked at, for the owner

13 operator to close the hole without removing any of

14 the impacted soil or water containing the sheen?

15 A No.

16 Q No?

17 Have you ever been to an underground

18 storage tank removal?

19 A Yes.

20 Q On how many times?

21 A Less than a half a dozen.

22 Q And just to be clear; we’re talking about

23 tank pulls less than a half dozen?

24 A Yes.

25 Q The Agency traditionally doesn’t go to
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1 tank pulls?

2 A Correct.

3 Q Is that the responsibility and the role of

4 another agency?

5 A The fire marshal is responsible for

6 overseeing tank pulls and permitting of removal of

7 tanks.

8 Q And we had heard testimony earlier, I

9 believe, that indicated the belief that the water

10 with the sheen and the impacted soil was not an

11 environmentally safe condition. Regardless of

12 whether or not that complies with the rules and

13 regulations or your interpretation of them, would

14 you agree with that sentiment?

15 A I was not surprised that there would be

16 contamination present, given the previous releases,

17 and the previous releases were determined to be

18 closed under the premise to protect the human health

19 and the environment.

20 Q Given that there was some questions about

21 the development of this property, would you consider

22 it advisable for someone to build, occupy their work

23 over the excavation if it was left untreated? That

24 I mean by “treated,” removal of the impacted soil

25 and water with the sheen.
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1 letter, correct?

2 MR. SHAW: Correct.

3 MR. RICHARDSON: So I would ask that that

4 be marked as Respondent’s Exhibit Number 1.

5 [WHEREBY, RESPONDENT’S EXHIBIT

6 NUMBER 1 WAS MARKED FOR

7 IDENTIFICATION.]

8 HEARING OFFICER WEBB: Is this part of the

9 record? Was this the report that he ——

10 MR. RICHARDSON: No, no. This is the NFR

11 from the 1998 incident, from the previous

12 incident, so.

13 HEARING OFFICER WEBB: So this is not in

14 here?

15 MR. RICHARDSON: It’s not in the record.

16 HEARING OFFICER WEBB: Okay.

17 MR. RICHARDSON: But I don’t believe

18 there’s any objection to that document.

19 HEARING OFFICER WEBB: There’s no

20 objection?

21 MR. RICHARDSON: And I’d like to show this

22 to——

23 MR. SHAW: No objection.

24 MR. RICHARDSON: -- Mr. Benanti, a copy of

25 that.
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1 FURTHER EXAMINATION

2 BY MR. RICHARDSON:

3 Q Mr. Benanti, I think you made a couple of

4 references to the NFR. One was something about they

5 were required by the NFR to pump that water off the

6 excavation. Do you recall that?

7 A I do recall that.

8 Q And what part of the NER are you referring

9 to when you make that reference?

10 A Item number 6 under “other terms.”

11 Q Okay. And also I think there was some

12 question if there had been a boring into the tank

13 pit in the 1998 investigation. Is there any

14 indication in this NFR about any borings that were

15 done?

16 A Yes.

17 Q And where do you find that at?

18 A There are exhibits attached to the NFR

19 letter, which identify the locations of the borings

20 done.

21 Q Okay. And is that in the first exhibit?

22 That’s the first site map that’s attached to the NFR

23 letter?

24 A The first or second.

25 Q Okay.
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1 MR. SHAW: Can we pause a minute just a

2 second?

3 MR. RICHARDSON: Sure.

4 MR. SHAW: Did you give me a copy of that?

5 MR. RICHARDSON: I don’t think I did.

6 Here’s your copy. I’m sorry.

7 MR. SHAW: Thank you. Go ahead and

8 proceed.

9 BY MR. RICHARDSON:

10 Q I think is it indicated it is B5A or

11 something like that?

12 A Yes.

13 Q Okay. And, now, Mr. Benanti, I think this

14 is just a sunimary of what you’ve said. Just because

15 there’s water with a sheen in a hole where there’s

16 saturated soil, does that automatically make a site

17 a LUST incident that gets it into the LUST program?

18 A No.

19 Q And I’m just saying in and of it itself,

20 those two factors, that’s not enough; is that

21 correct?

22 A Correct. There are other factors to

23 consider.

24 Q Okay. And when we were discussing the

25 basis for your non—LUST letter, some of those other
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1 factors you discussed, and that is what kept this

2 site out of the -- in your opinion, out of the LUST

3 program?

4 A Correct.

5 MR. RICHARDSON: I have no further

6 questions.

7 HEARING OFFICER WEBB: Mr. Shaw?

8 MR. SHAW: I don’t have any further

9 questions.

10 HEARING OFFICER WEBB: Okay. Did I admit

11 this? Was this offered?

12 MR. RICHARDSON: I moved to admit it.

13 HEARING OFFICER WEBB: There’s no

14 objection?

15 MR. SHAW: No.

16 HEARING OFFICER WEBB: Okay. Exhibit 1 is

17 admitted.

18 [WHEREBY, RESPONDENT’S EXHIBIT

19 NUMBER 1 WAS ADMITTED INTO THE

20 RECORD.]

21 HEARING OFFICER WEBB: Mr. Richardson, do

22 you have anything further to present?

23 MR. RICHARDSON: No.

24 Mr. Benanti, thank you.

25 HEARING OFFICER WEBB: You may step down,
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1 with the NFR letter. I don’t know if it’s been

2 given an exhibit number.

3 HEARING OFFICER WEBB: Exhibit 1.

4 MR. SHAW: Exhibit 1?

5 BRYAN WILLIAMS,

6 having been already sworn by the Notary Public, testifies

7 and saith as follows:

8 EXAMINATION

9 BY MR. SHAW:

10 Q Mr. Williams, are you familiar with that

11 exhibit?

12 A Yes, sir.

13 Q You just heard some testimony concerning

14 soil borings in the vicinity of the tank pit. You

15 were present for that testimony; is that correct?

16 A Yes, sir.

17 Q I would like you to look at the picture,

18 or pictures, I guess, of the site that are

19 accompanying the NFR letter. I believe, and it’s my

20 understanding, that the witness probably was

21 referring to soil boring —— I’m not sure which one.

22 B5A? Is that correct? Is that your understanding

23 also?

24 A Yes. The one he was referencing as being

25 part of the investigation of the tank pit?
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