ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:

SITE REMEDIATION PROGRAM
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TESTIMONY QF LAWRENCE W. EASTEP ON PROPOSED SUBPART A

My name is Lawrence W. Eastep. I am the manager of the
Remedial Project Management Section of the Bureau of Land of the
Illinocis Environmental Protection Agency (“Agency”). The
Remedial Project Management Section (“RPMS”) is generally
responsible for all Bureau of Land environmental remedial actions
except for leaking underground storage tanks. The RPMS works
cooperatively with the United States Environmental Protection
Agency to manage Superfund activities in Illinois, including the
37 sites currently listed on the National Priorities List. It
also continues to pursue remediation for many non-CERCLA sites
that may pose environmental threats. Finally, the RPMS manages
the voluntary Site Remediation Program, which allows and
encourages many private party clean-ups.

I graduated from the University of Missouri at Rolla in 1969
with a B.S. in Civil Engineering. I received my M.S. in Civil
Engineering (Sanitary/Environmental} in 1976 from the same
institution. With a brief exception from late 1578 to early
1979, I have been employed by the Agency since 1971 in a variety
of positions including manager of the Bureau of Land Permit

Section from 1983 through 1993. I assumed my current




responsibilities in January 1994. I am registered as a
Professional Engineer in Illinocis. I have over twenty-five years
experience in the environmental engineering field. A brief
summary of my education and work experience is included as
Attachment 1.

Today I will be testifying in'support of Subpart A of the
proposed 35 Ill. Adm. Code 740: Site Remediation Program. Subpart
A contains general provisions in support of the regulations such as
;he purpose, applicability, definitions, incorporations by
reference, and severability. It also contains a statutory permit
waiver and a statement of Agency authority.

Subpart A: Gepneral
Section 740.100  Purpose

This section repeats the statutory purpose for the Site
Remediation Program (“Program”) as set forth in Section
58.1(a) (1) of the Act. That purpose is tc establish procedures
for investigation and remediation at sites where there is a
release, threatened release, or suspected release of hazardous
substances, pesticides, or petroleum and for the review and
approval of those activities. =
Section 740.10% Applicability

Section 740.105 paraphrases the applicability provisions of
Title XVII. Subsection (a) provides that the procedures of the
Part generally are available to persons required under the Act or
electing to perform investigative or remedial activities at sites

where there is a release, threatened release or suspected release



either case, delegations and the accompanying grants for
operating expenses would be jeopardized. A similar scenario led
to a phased federal withdrawal of state administrative authority
for the LUST program between August 1995 and April 1996.

As a result of these concerns, the exceptions provide that
persons whose sites are subject to such programs are excluded
from the Program procedures. As a practical matter many of the
exclusions to the program would not be able to work very well in
the total context of these rules anyway. For example, under
Superfund, or CERCLA, remedial activities are required to follow
the detailed and prescriptive requirements of the national
contingency plan (“NCP*). Compliance with the NCP is also
necessary for cost recovery purposes.

However, if izuis clear under federal law or regulation that
no conflict would occur, or if there is some other federal
authorization or approval acknowledging the suitability of these
procedures in lieu of those provided in a delegated program, then
subsection (b) authorizes the use of the Program’s procedures.

An example of formal federal authorization or approval for the
use of these procedures would be a Memorandum of Agreement
between the U.S. EPA and the Agency. This type of agreement was
established for the Program predecessor, the Pre-Notice Site
Cleanup Program (“PNSCP”). The agreement provided that, with the
exception of sites already subject to federal action, sites
successfully completing investigation and remediation under the

PNSCP would not be subject to federal action under the Superfund



of hazardous substances, pesticides or petroleum. “Persons
required under the Act” are those who are the object of formal
enforcement activities. The procedures also are available to
persons who may not be required to perform investigative or
remedial activities but who may have commercial or personal
reasons for doing so. The use of the procedures is not mandatory
in either case, but subsection (e) requires that they must be
followed if the participant wishes to obtain the No Further
Remediation Letter under Section 740.605.

Sectionsg 740.105(a) {1) through (a) (4) note the exceptions to
the use of the procedures. The purpose of the exceptions is to
keep procedures based on state law from interfering with
delegated federal programs or with federal court orders or
administrative orders issued by the United States Environmental
Protection Agency (“U.S. EPA”). Programs administered by the
state under federal delegations or'cooperative agreements are
based on established regulations that usually specify their own
investigative and remedial requirements in the event of a
release. The leaking underground storage tank (“LUST”) program
ig an example. To obtain the delegation or cooperative
agreement, these regulations have been approved by the U.S. EPA
as at least as stringent as federal requirements. Allowing
persons who afe subject to such programs to use unapproved
alternative provisions would require new applications and
approvals from the U.S. EPA or would risk a finding by the U.S.

EPA that the procedufes are less stringent than federal law. 1In



Section 740.115  Agency Authority

Section 740.115 reaffirms the Agency’s authority to take
action as appropriate where authorized under provisions of the
Act. In addition, the section and the accompanying Board Note
expand the use of some of the proposed procedures to sites where
participants are seeking an Agency release under Section 4(y) of
the Act. This is necessary to correct an oversight in Title
XVII. Under the PNSCP, a variety of large and small sites were
addressed with procedures tailored to site-specific needs. Title
XVII sets forth a prescriptive approach that is appropriate for
more complex circumstances or for those wanting the maximum
protection offered by the NFR Letter. Eveﬁ though small releases
traditionally were handled by the PNSCP under service agreements,
Title XVII does not take into account these sites or other
circumstances that may be handled more appropriately with minimal
procedures.

One example would be where a tank truck hauling petroleum is
involved in an accident and releases a small quantity of
petroleum. The remediation may be accomplished quickly within
hours or days. The trucking company does not want to be burdened
with site investigation, planning and reporting requirements, but
it does want a written acknowledgment from the Agency that the
release has been properly remediated. Under these circumstances
limited procedures and a release under Section 4(y) are
appropriate.

A second example of the need for minimal procedures and a



law in the absence of exceptional circumstances. This in effect
approved PNSCP procedures as a substitute for potential federal
requirements under the Superfund law. The Agency is working with
the U.S. EPA on extending the agreement to the Site Remediation
Program. A copy of the Memorandum of Agreement is inclﬁded as
Attachment 2.

Subsection (c) is a transitional rule that allows persons in
the existing program to use these rules if they so choose and
gives the Agency flexibility in accepting previously prepared
documents or actions as compliant with these rules. Persons
previously under the old Pre-Notice Site Cleanup Program may stay
under that program if they choose. If they do use this part, any
actions taken after the effective date of the legislation and/or
these rules would have to comply with the new procedures.

Subsection (d)} is based on Section 58.1(c) of the Act and
authorizes the use of Part 740 as an alternative to the
investigation and remediation procedures developed under the
Illinois Pesticide Act.

Section 740.110 Permit Wajver

This section is taken directly from the enabliﬁg legislation
at Section 58.4 and authorizes waivers for program participants
of state permits not otherwise required by federal law. Many
permit requirements typically focus on operating facilities, not
sites undergoing a very short term remediation. Additionally,
these rules and the Part 742 rules are intended to be protective

of human health and the environment during the remediation phase.



The definition of “contaminant of concern” is identical to
the statutory definition of “regulated substance of concern” but
has been added here to maintain consistency with proposed Part
742.

The definition “remediation site” has been added to clear up
ambiguity created by multiple uses of the statutory definition of
“gsite.” The definition of “site” was broad enough to encompass
both the source property within its legal boundaries as well as
the area to be remediated, which may extend across property
boundaries. Because the word was used in both contexts, it was
decided to add the concept of “remediation site,” which
specifically means the area to be remediated regardless of
property boundaries.

Section 740.125 Incorporations by Referepnce

All the test methods and documents referred to in this
section will be discussed as necessary in the testimony on the
Subparts where they are found.

Section 740.130 Severabjlity

This section provides direction to the courts if the

regulations are challenged and found in any portion to be

unconstitutional.
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4(y) release would be for facilities that are or have been owned
or operated by the federal government. These typically include
sites owned by the Departments of Defense or Energy. They are
handled under grants from the federal government. The procedures
for site investigation and determining remediation objectives as
well as the 4(y) releases may be useful for these sites.

Both the Agency and the Committee have agreed that there
gtill is a need for streamlined approaches to some sites
(including risk-based remediation objectives) and for the Section
4(y) release. As proposed, the choice of Program options remains
with the participant. However, unless the Agency has the
authority to enter into service agreements and bill for services
as in the past, it will not have the resources to address these
special circumstances in the most efficient manner. Instead, as
a practical matter, the participants will be forced to comply
with the full procedures proposed today in order to obtain Agency
oversight and a written release.

Section 740.120 Definitions

Section 740.120 contains the definitions necessary to
interpret Part 740. Many of the definitions provided in Title
XV1I are not used here because they have instead been included
with the procedures proposed under Part 742. Several definitions
from the Agency rules for the PNSCP at 35 Ill. Adm. Code 859 have
been added to clarify the application, billing and payment
procedures under Subparts B and C. Most of the definitions are

self-explanatory, but a few require additional explanation.
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ADDENDUM NO. 1

SUPERFUND MEMORANDUM OF AGREEMENT
BETWEEN THE
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY
| AND THE
UNITED STATES ENVIROMKENTAL PROTECTION AGENCY, REGION V

I. BACKGROUND

The Illinois Environmantal Protaction Agency ("IEPA") and the
United Stataes Environmantal Protaction Agency, Region V ("Region
V*) entarsd a Superfund Memorandum of Agraeament (SMOA™) effective
Dacember 18, 1981. Anong other things, the SMOA established
operating procedurss for ganeral Superfund prograa coordination and
communication betwean IEPA and Region V.

II. BROWNFIELDS

In 1993 IEFA and Region V began daveloping stratagies to promote
the reamediation and redevelopment of "Brownfield" sites. Both
agancies recognizs that a key factor to the Brownfields program in
Illinois is for both agenciss to axercise their authoritias and use
their resources in vays that are mitually complementary and are not
duplicative. Two cperational factors are important in this regard.
First, the IEPA has succassfully oparatad a voluntary cleanup since
the late 1980a. This program, mors formally known as the Pre-
Notica Site Cleanup Program ("PNSCP"), provides guidancs,
assistance and ovarsight by IEPA to owners and operators of sites
in Illinois who perfora site assessment and remediation in
accordancs vith the practicas, and undar the approval, of tha IEPA.
In addition IEPA has establishad a consistent cleanup objectivas
process across all its remediation programs (PWSCP, CERCLA, RCRA,
and LUST) vhich is protective of human health and ths environment.
Second, USEPA has administered a national site assesssent prograa
to assess sites listed on tha faderal CERCLIS 1list. This
assessmant procass ldentifies and prioritizes sitas for ramediation
needs and also establishes a "no further ramedial action planned®
or NFRAP catagory of sites. As a result of the succesa of thase
two programs, IEPA and Region V have concluded that ths principles
and procedures set forth in this Addendum will meaningfully assist
in the remediation and development of Brownfield sites.

III. PRINCIFLES

If a site in Illinois has been remediated or investigated under the
practices and procedures of tha Illinois PNSCP and IEPA has
approved the remediation as complets or made a no-action
detarmination upon reviaw of an investigation, consistent with
existing information the site will not be axpected to require
further response actiona. Accordingly, Region 5 will not plan or
anticipate any fsderal action under Superfund law unless, in
exceptional #ircumatances, the sits poses an imminent threat or
emergency situation. Region 5 will also continue to work vith
Illinois to remove any concerns about fsderal activity under
Superfund sc as to sncourage appropriate redevelopment.
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¥ i Y UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
&‘ REGION §
77 WEST JACKSON BOULEVARD
CHICAGO, IL 80804-3590
OV 1
NERLY TO THE ATTENTON OF:
RA-18J

Mary A. Gade, Director

Illinois Enviroenmental Protection Agency
P.O. Box 19276

Springfield, Illinois 62794-9276

Dear Ms. Gade:

Wa have received and reviewed your proposed Brownfield Amendment
to the Superfund Memorandum Of Agreemant (SMOA), which exists
betwesn the Unitad States Environmental Protection Agency

(0.8. EPA) Region 5, and the lllinois Bavironmsntal Protection
Agency (IEPA).

We have concluded that such an amendwent will serve our Agenciss
wall, from the perspective of assisting economically depressed
communities throughout the State of lllinois to achieve cleanups
of potentially contaminated sites, and hopefully being able to
return those sites to commercial viability.

It is our understanding that the enclosed SMOA amendment axscutad
between the Fedaral Government and the State of Illinois is the
first of its kind in the nation, and we are hopeful that this
precedent will fostar similar Federal/State partnership building
with other States in Region S, and the other Regiona and their
States throughout the country,

We have been made aware of HB 359, introduced in the Illinois
Legislature, which proposes to eliminate tha State Voluntary
Cleanup Program as it now exists. If HR 359 is enacted into law,
the enclosed SMOA amandmant between our Agencies would no longer
apply.

We look forward to pursuing these Brownfield endeavoers with you,

and appreciate your continuing participation in the Superfund
Program.

T

Valdas V. Ada _
Regional Admjihistrator

Enclosura

Priruad on Recyciad Fape:
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This Principls does not apply to sites which hava been listad on
the National Priorities List or sites subject to an order or other
enforcamant action under Superfund lawv or sites imminently
threatening public health or the environmant. Puture IEPA
activities at tha sita wvwill ba basad on the conditions of the
ramadiation approval and vhnf.h.r any ulhlu\t threat subsequently
arisas.

IV. REPORTING ‘

On an annual basis IEPA will report to Region V on tha Pollowing:

1) number of sites in the PNSCP;

2) sites entering the PNSCP tha praviocus ysar;

3) sites having received approvals by I!PA ot full or partial
completions in the previous year;

For the Illincis Environmental Protsction Agency

\Ahonl A A‘—-""-«

Dirscteor, Illinols Envircnmental Frotaction Agency
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ADDENDUNM NO. 1

SUPERFUND MEMORANDUM OF AGREEMENT
BEIWEEN THE
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY
AND THE
UNITED STATES ENVIROMNENTAL PROTECTION AGENCY, REGION V

I. BACKGROUND

The Illinois Environmantal Protection Agency ("IEPA") and the
United Statas Environmental Protsction Agency, Region V (“Ragion
V*) sntared a Suparfurnd Nemorandum of Agrsament (SMOA") effective
December 18, 1991. Anong other things, the SMOA established

opsrating procadurss for ganaral Suparfund program coordination and
communication bestwean IEPA and Region V.

IZ. BROWNFIELDS

In 1993 IXPA and Region V began daveloping strateqgies to promota
the remediation and redavelopmant of "Brownfield" sitas. Beth
agancias recognize that a kay factor to the Brownfields program in
Illinois is for both agencies to exercise their authoritias and use
their resources in wvays that are mutually complemantary and ars not
duplicative. Two operational factors are important in this regard.
Pirst, the IEPA has succassfully oparatad a voluntary cleanup since
the lata 19%980s. This program, mors formally known as the Pra-
Notice Sita Cleamup Program ("PNSCP®), provides guidance,
assistance and ovarsight by IEPA to owners and operators of sites
in Illinois who perfora site assesament and remsdiation in
accordance vith the practices, and under the approval, of the IEPA.
In addition IXEPA has establishad a consistent cleanup objectives
process across all its remediation programs (PWSCP, CERCLA, RCRA
and LUST) wvhich is protsctive of human health and ths snvironment
Second, USKEPA has administered a naticnal sita assaessmant progras
to assess sitas 1listed on tha faderal CERCLIS list. This
assessuant process identifies and prioritizes sites for ramsdiation
needs and also sstablishes a "no further ramedial action planned®
or NFRAP catagory of sites. As a result of the success of thase
two programs, IEPA and Region V have conacluded that the principles
and procedures set forth in this Addendum will ssaningfully assist
in the remsdiation and development of Brownfield sitas.

IITI. PRINCIFLES

If a sits in Illinois has been ramediated or investigated under the
practices and procsdures of tha Illinois PNSCP and IEPA has
approved the resadiation as complets or made a no-action
detarmination upon raviav of an invastigation, consistsnt with
existing information the site will not bes expectad to raquire
furthar responsa actiona. Accordingly, Region S will not plan or
anticipate any federal action under Superfund law unless, in
exceptional circumstances, the site poses an imminent threat or
emergency situation. Region 5 will also continue to work with
Illinois to remave any concerns about faderal activity under
Superfund so as to sncourage appropriate redevelopmant.
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