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RESPONSETO PETITIONERS’ MOTION FOR AND MEMORANDUM OF
LAW IN SUPPORT OF SUMMARY JUDGMENT

NOW COMEStheRespondent,Illinois EnvironmentalProtectionAgency

(“Illinois EPA” or “Agency”) by andthroughits attorney,SanjayK. Sofat,Assistant

CounselandSpecialAssistantAttorneyGeneral,pursuantto 35 Iii. Adm. Code101.516,

andtheHearingOfficer OrderdatedApril 28, 2005,herebysubmitsthis responseto Des

PlainesRiverWatershedAlliance,Livable CommunitiesAlliance,PrairieRivers

Network,and SierraClub’s (hereinafter‘Petitioners”)Motion for andMemorandumof

Law in Supportof SummaryJudgmentto theIllinois Pollution ControlBoard(“Illinois

PCB” or “Board”). TheIllinois EPA respectfullyrequeststhattheBoardDENY the

Petitioners’Motion for SummaryJudgment,asthereexistgenuineissuesofmaterialfact

and Petitionersarenot entitledto judgmentasamatterof law. In supportof its

Response,theAgencystatesasfollows:

BEFORE THE ILLINOIS POLLUTION CONTROL ~

MAY 25 2005

DESPLA1NESRIVER WATERSHEDALLIANCE, ) STATE OF ILLINOIS
LIVABLE COMMUNITIES ALLIANCE, ) Pollution Control Board
PRAIRIE RIVERSNETWORK,andSIEERA CLUB,

Petitioners,

v.
ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY andVILLAGE OF NEW LENOX,

Respondents.
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MOTION FOR SUMMARY JUDGMENT

On June10, 2002,theAgencyreceivedtheVillage’s applicationfor expansionof

its existingwastewatertreatmentplant. TheVillage is proposingto expandthe

plant designaverageflow from 1.54 million gallonsperday(“MGD”) to 2.516

MGD; andthedesignmaximumflow from 4.0MGD to 5.963MGD in Phase1

andto 7.93MGD in Phase2. AgencyRecordat 424.

2. TheVillage’s applicationconcernsanexisting sourcethatwasbuilt in 1973 to

freatwastewater. TheVillage is requestingexpansionofthetreatmentplant at

301 NorthCedarRoad(“plant” or “STP 1”) basedon projectedgrowthin the

communityandalsobecausetheplantis operatingat 85 percentcapacity.Agency

Recordat 354.

3. TheVillage alsooperatesa treatmentplant (“STP 2”) that dischargesinto Jackson

BranchofJacksonCreek. Agencyrecordat 354.

4. TheVillage’s STP 1 dischargesinto Hickory Creek,which is a generalusewater.

Agencyrecordat 354. Hickory Creekis a tributaryof theDesPlainesRiver,

which flows in Will County. AgencyRecord115. Hickory Creekhasa flow of

2.4 cubicfeetper second(“cfs”) duringcritical 7Q10flow, andis rateda“C”

streamundertheAgency’sBiological StreamCharacterization(“BCS”) system.

AgencyRecordat5

5. Hickory Creek,segmentGG-02,is listed on theIllinois’ impairedwaterslist,

Illinois 3 03(d) list. AgencyRecordat 5. Thepotential causesofimpairmentat

thetime oflisting werenutrients,phosphorus,nitrogen,salinity/TDS/Chlorides,

TDS(chlorides),flow alterations,andsuspendedsolids. Thepotentialsources
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associatedwith the impairmentaremunicipalpoint sources,combinedsewer

overflows,construction,land development,urbanrunoff/stormsewers,

hydrological/habitatmodification,andflow regulationlmodification.Agency

recordat 5.

6. Hickory Creekis not listed asabiologically significantwaterbodyin theIllinois

NaturalSurveypublicationBiologically Sign~ficantIllinois Streams.According

to thispublication,Hickory Creekdoesnotsupportanythreatenedor endangered

species.Agencyrecordat 5.

7. TheAgencyconductedafacility relatedstreamsurveyin 1991. This facility

relatedstreamsurveyis not representativeofthecurrentstreamconditionsasthe

facility hasbeenexpandedsincethe 1991 survey.Agencyrecordat 5.

8. At theAgency’srequest,theVillage performedamacroinvertebratesurveyof

Hickory Creekbelowtheplant’sdischargein August2002. Thesurveyfound

pollution intolerantorganismsbothupstreamanddownstreamof theexisting

dischargefrom STP 1. Agencyrecordat 5.

9. OnDecember17,2002,theAgencysenta draftNPDESpermit to theVillage for

its reviewandrequestedcommentswithin fifteen (15)daysofthedateofthe

letter. AgencyRecordat 572.

10. TheVillage providedcommentsduringthe 15-daynoticeperiod. TheVillage had

no objectionsto theproposedconditionsofits permit. AgencyRecordat 591.

11. TheAgencypublic noticethedraft permiton January5, 2003 for thirty (30) days.

No changesweremadeto thedraftpermitprior to thepublic notice. Agency

Recordat 598.
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12. Petitionersprovidedcommentsatthepublichearingheldon April 24, 2003.

Agencyrecordat 61-104. Petitionersalsoprovidedwrittencommentsto the

HearingOfficer. Agencyrecordat 107-322.

13. Petitionersprovidedthefollowing comments1regardingthedraftpermit

conditions:

i. Thedraftpermit alloweddischargesofphosphorusandnitrogenthat
cause,haveareasonablepotentialto causeorcontributeto violationsof
thewaterqualitystandardsregardingoffensiveconditions,302.203.

ii. Thedratpermit allows dischargesthatmaycause,haveareasonable
potentialto causeor contributeto violationsofstatewaterquality
standardsregardingdissolvedoxygen,302.206,andcopper,302.208(e)in
violation of40 CFR122.44(d)and309.141.

iii. Thedraftpermit andthestudiesandlackof studiesthatled to thecreation
ofthedraft permitdid notcomplywith Illinois’ Anti-degradationrules
protectingtheexitingusesofthereceivingstream.

14. PetitionersaskedtheAgencyto modify thepermitin the following respect:

i. Providefor economicallyfeasiblecontrolson thedischargeofnutrients
includingphosphorusandnitrogen.

ii. Thelimits in thepermitbesuchto preventdischargesthat couldcauseor
contributeto violationsofwaterqualitystandardsregardingoffensive
conditionsand dissolvedoxygen.

iii. Properbiological studiesbe conductedto assurethatthe dischargewould
not adve~se1yaffect usesof stream.

iv. Considerwhetherthe increaseddischargewasactuallynecessaryin light
ofpotentialalternatives;and

v. Consideralternativesto allowing thelevelsofpollutantsin thestreams
thatwould be allowedby thedraftpermit.

15. In responseto thepublic’s comments,theAgencymadethefollowing changesto

thedraftpermit:

i. TheVillage’s dischargeis subjectedto ammonialimits for spring/fall
months;

ii. Totaldissolvedsolids from thedischargearelimited to a dailymaximum
concentrationof 1000milligram per liter (“mg/L”); and

iii. TheVillage’s dischargeis subjectedto thedissolvedoxygenlimit of6
mg/L.

Petitioners’motion for summaryjudgmentat 3.
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Agencyrecordat 353.

16. OnOctober31, 2003,theAgencyapprovedtheVillage’sNPDESpermitrenewal

request.Agencyrecordat 353.

17. OnDecember2, 2003,Petitionersfiled apetitionfor reviewofthe Agency’sfinal

decision. -

18. On December18, 2003, theBoard foundthePetitioners’petitionto meet

requirementsof35 Ill. Adm. Code105.210 andSection40(e)(2)oftheIllinois

EnvironmentalProtectionAct (“Act”).

19. OnFebruary4, 2005,Petitionersfiled theirmotionfor summaryjudgmentwith

theBoard.

20. Petitionerarguesthatthefinal permit,asissued,violates35 Ill. Adm. Code

302.105,304.105,and309.141.Mot at 5.

21. Contraryto Petitioners’claim, theAgency’santi-degradationanalysisdid comply

with35 Ill. Adm. Code302.105(c).Agencyrecordat 005-007;372-374;357~

358. TheAgency’santi-degradationanalysis,in accordancewith Section

302.105(c),did considerall teclmicallyandeconomicallyreasonablealternatives

to avoidorminimize theincreasein pollutantloading. In this case,theVillage

consideredlandapplicationoftheproposedincreasein discharge,useofwaterby

a golf course,andregionalizationofplantsasalternativesto theproposed

discharge.A landapplicationsystemto treat0.93 MGD wouldcost

approximately$23, 300, 000. The Agencydeterminedthat landapplication

alternativeis not feasible,both tecimically and economically,becausetheland
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costsandthepumpingand transmissioncostswouldbeprohibitive. Agency

recordat 006, 374.

22. Contraryto Petitioners’claim, thepermit, asissued,doesnotviolate35 Ill. Adm.

Code302.203(“offensiveconditions”)ornumericwaterquality standardfor

copper.Agencyrecordat 6; 356;357~361; 363; 365; 36i~.Illinois doesnot have

numericwaterquality standardsfor nutrientsthat applyto Hickory Creek. The

Agencyconsideredthe applicationofthenarrativestandardat Section302.203,

which prohibits“plant andalgal growthof otherthannaturalorigin.” Agency

recordat 357. TheAgencyconcludedthatno permit limits for nutrient is

requiredastheincrementalloadingofnutrientsfrom thedischargeis not expected

to increasealgaeorothernoxious plantgrowth, ordiminishthepresentaquatic

communityorotherwiseworsentheexistingstreamconditions.Agencyrecordat

6.

TheAgencydid not includecopperlimits in theVillage’s permit asit has

no reasonablepotentialto exceedthechronicwaterqualitystandard.Also, the

Agencydatadoesnot showthatHickory Creekcontainssignificantamountsof

metals. Further,thelandusein theareaortheeffluent itselfarenot significant

sourcesof copper.Agencyrecordat 361.

23. Contraryto Petitioners’claim, thepermit,asissued,doesnot violate35 Ill. Adm.

Code304.105.Agencyrecordat 5-7;369; 370;361;365; 366. TheAgency

determinedthattheVillage’s dischargewill meetall applicablewaterquality.

standards.Agencyrecordat 7. TheAgencyfurtherconcludedthat all existing

useswill be fully protected.TheVillage’sdischargewill meetammoniastandard,
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asthepermit limit is setatwaterquality standard.Agencyrecordat 356-357.

Thedischargeis subjectedto themoststringenteffluent standardsfor BOD in

accordancewith 35 Ill. Adm. Code304.120. TheTDS limits in thepermit areset

atwaterqualitystandards.Agencyrecordat 7. Also, theVillage’s dischargeis

subjectedto dissolvedoxygenlimit which is set atwaterqualitystandardof6

mg/L. Agencyrecordat 353. Further,Contraryto Petitioners’claim, thepermit,

asissued,doesnotviolate35 Ill. Adm. Code309.141(d).Agencyrecordat 5-7;

359. 360; 364.

24. Contraryto Petitioners’claim,thepermit,asissued,protectstheexistingusesof

Hickory Creek. Agencyrecordat 5-7; 368; 369. TheAgency’santi-degradation

analysisconcludesthat thedischargefrom theproposedexpansionwould not

impair theexistingusesofHickory Creek. Agencyrecordat 368. A stream

surveyperformedby theVillage showedthat theexistingdischargehasnot

causedanysignificantimpactto thereceivingstreamasmeasuredby

macroinverteberates.

25. As arelief PetitionersrequeststheBoardto direct theAgencyto i) assurethatall

technicallyandeconomicallyreasonablemeasuresto avoidor minimizetheextent

ofnutrientloadingsto Hickory Creek;ii) assurethatdischargesnot causeor

contributeto violations ofthewaterquality standardprohibiting“offensive

conditions”;andiii) assurethat dischargenot causeorcontributeto violationsof

numericwaterqualitystandardfor copper.Mot at 7.

26. As is evidentfrom theAgency’sdiscussionin “MaterialFactsIn Dispute”,there

aregenuineissuesasto materialfacts. Also, Petitionersarenotentitledto
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judgmentasamatteroflaw. Further,thePetitioners’right is not clearand free

from doubt.

27. Therefore,theBoardmustDENY thePetitioners’motion for summaryjudgment

asPetitionershavefailedto showthatno genuineissueasto anymaterialfact

existandPetitionersarenot entitled to thejudgmentasa riiatterof law.

WHEREFORE,theAgencyrespectfullyrequeststhat theBoardDENY

Petitioners’Motion for SummaryJudgment,asgenuineissueasto manymaterialfacts

exist,and furtherbecausethepermit, asissued,doesnot violatethe applicableprovisions

oftheAct or Boardregulations.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

By: -Th~~
SanjayK.Sofat
AssistantCounsel
SpecialAssistantAttorneyGeneral

DATED: May24, 2005
1021 North GrandAvenueEast
P.O. Box 19276
Springfield,Illinois 62794-9276
(217) 782-5544
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STANDARD OF REVIEW

The“purposeofa summaryjudgmentproceedingis to determinewhetherthere

areany genuineissuesoftriable fact.” Kobusv. Formfit Co., 35 I1l.2d 533, 538, 221

N.E.2d633 (1966). Thecourtshavegrantedamotion for summaryjudgmentonly when

“thepleadings,depositions,andadmissionson file, togetherwith the affidavits,if any,

showthat thereis no genuineissueasto anymaterialfact andthat themovingpartyis

entitledto ajudgmentasamatterof law.” 735 ILCS 5/2-1005(c),alsosee,Foodenv.

BoardofGovernors,48 Ill.2d 580, 586-87,272N.E.2d497 (1971),cert. denied(1972),

408 U.S. 943, 92 S.Ct.2847 (emphasisadded). “While useof thesummaryjudgment

procedureis to beencouragedasanaid in theexpeditiousdispositionof a lawsuit,it is a

drasticmeansofdisposingoflitigation andthereforeshouldbeallowedonly whenthe

rightofthemovingpartyis clearandfreefrom doubt.” Purtill v. Hess,111 I1l.2d 229,

239, 489 N.E.2d867, 871 (1986)(emphasisadded),citingAllen v. Meyer,14 Ill.2d 284,

292, ~52N.E.2d576 (1958);BeverlyBankv. AlsipBank,106 I11.App.3d1012, 1016, 62

Ill. Dec.572, 436N.E.2d598 (1982);Schnabelv. CountyofDu Page,101 I11.App.3d

553, 560, 57 Ill.Dec. 121, 428N.E.2d 671 (1981).

TheBoard’sruling in RogerStonev. Illinois EPAandNapervilleParkDistrict,

PCB01-68 (January18, 2001)is directlyapplicablehere. RogerStoneinvolved athird

partypermit appealofan NPDESpermit. In denyingthepetitioner’smotion for

summaryjudgment,theBoard statedthat, “therearestill factualissueswhichmustbe~

furtherdevelopedathearing.” Id. at 5. TheBoard’sholdingwasbasedon “theAgency

list of issuesaswell asconflicting factualstatementsin thepleadingsby theparties.” Id.
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MATERIAL FACTS IN DISPUTE

It is evidentthatthefollowing materialfactsarein dispute,andtherefore,needto

be developedthroughthediscoveryprocessandattheBoardhearing.

Hickory Creek

In the Statement of Relevant Facts2, Pe�itioners states
that, “Hickory Creek ... was once known for its exceptionally
high water quality and biological integrity.” Phillip

Smith (1971) was quoted indicating that “Hickory Creek is
the outstanding stream in the [Des Plaines River] system
and contains populations of such unusual species as the
northern hogsucker, rosyface shiner, and slender madtom.”
(HR115) . SOF ¶1.

The Agency disputes the Petitioners’ statement in SOF¶1. It is not clear from the

abovestatementif the outstanding conditionsin Hickory Creek existedthroughoutthe

Creek. The relevant fact here is whether these outstanding conditions existed

immediatelyupstreamand downstreamoftheVillage’s STPplant outfall. Accordingto

NortheasternIllinois PlanningCommission(1981), land useupstreamof Pilcher Park

wasprimarily agriculturalwhile downstreamlandusewaspredominatelyresidentialand

commercialwith numeroussewersand CombinedSewersOverflows in the Joliet area.

The Agency’s water quality reports since 1986 have reportedthe upper 12 miles of

Hickory Creek asfully meetingaquaticlife usewhile the lower 10 miles were ratedas

partialsupport; ThelowerportionincludestheJolietmetropolitanarea. Rosyfaceshiner

have recently(2003)beenreportedupstreamand downstreamof the Village’s STP 1.

Further, Hickory Creek is not on the current list of biologically significant streams

compiled by the Illinois Departmentof Natural Resources(“IDNR”). Furthermore,

IDNR hasnoted that no threatenedor endangeredspeciesexist in the vicinity of the

2 Petitioners Statement of Relevant Facts is cited as SOP¶.
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segmentof Hickory Creekin which theVillage’s STP 1 discharges.Agencyrecord at

371.

Petitioners state that, “Dr. David Bardack ... In fact,
Hickory Creek has attained the status of a classic
biological study area.... As a relatively unpolluted and
unaltered stream with a diversified fauna. .“ (HR 108).
SOF ¶3. -

The Agency disputes the Petitioners’ statement in SOF¶3. It is not clear from the

abovestatementif theseconditionsin Hickory Creekexistedthroughoutthe Creek. The

relevantfact is whethertheseconditionsexit immediatelyupstreamanddownstreamof

theVillage’s STPplant outfall. Accordingto NortheasternIllinois PlanningCommission

(1981),land useupstreamof PilcherParkwasprimarily agriculturalwhile downstream

land use was predominatelyresidentialand commercialwith numeroussewersand

CombinedSewersOverflowsin theJoliet area. TheAgency’swaterquality reportssince

1986havereportedtheupper12 milesof Hickory Creekasfully meetingaquaticlife use

while the lower 10 miles were ratedaspartialsupport. Further, the Agencyand IDNR

classifiedall ofJiickory Creekasa “C” streamin the 1989 and 1996Biological Stream

Characterizationreports. This characterizationof Hickory Creek was basedon data

collectedbetween1980and 1988. Agencyrecordat 371; 699.

Petitioners’ state that, “Hickory Creek is found on the
draft 2002 IllinoiS 303(d) list of impaired waters. “The
causes of impairment given .. . at that time were nutrients,
phosphorus, nitrogen, salinity/TDS/Chlorides, TDS
(chlorides), flow alterations, and suspended solids. The
sources associated with the impairment are municipal point
sources... .“ (HR 5) In the Illinois Water Quality Report
2004, Hickory Creek is listed as impaired with the
potential causes of impairment being silver, nitrogen, •pH;
sedimentation/siltation, total dissolved solids, chlorides,
flow alterations, physical-habitat alterations, total fecal
coliform bacteria, total suspended solids, excess algal
growth, and total phosphorus. SOF ¶5.
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The Agency’s draft 2002 Illinois 303(d) list did not list aU of Hickory Creekas

impaired. Thelower 10.1 miles werelisted as impairedbasedprimarily on waterquality

datacollectedat WashingtonStreetin Joliet at river mile 2.5. Theupper 12 miles were

ratedasfull aquaticlife usebasedprimarily on biological datacollectedat river mile

10.6, Marley Road. Also, the list ofpotentialsourcesof impairmentincludedmorethan

just municipal wastewaterdischarges. The list also included CSOs,urbanrunoff/storm

sewers,land developmentand flow regulationlmodification. The inclusion of pH as a

potential causeof impairmentin the2002 Illinois Water Quality Reportwas amistake.

ThepH valuethat indicatednoncompliancewith the minimumpH standardof 6.5 was

mistakenlyenteredinto thedatabaseas0.87insteadof 7.87.

OffensiveConditions/Algal Blooms

Petitioners’ state that, “a number of witnesses gave
reports of algal blooms in Hickory Creek including nearby
resident Kim Kowalski. (HR 76) .“ SOF ¶6.

It is not clear from the above statementwhetherthe reported algal blooms

occurred upstream or downstream of the Village’s STP 1 or when the blooms occurred.

Did the blooms occurduring low, normal,or highflow streamconditions?Further,there

are severalfactors that can contributeto excessivealgal growth including nutrients,

streamflows, dams/impoundments,turbidity and sunlight/canopycover. It is possibleto

have excessivealgal growth evenif nutrients arenot substantiallyelevated. There is a

damlocatedin PilcherParkatriver mile 4.6,which is about3.8 miles downstreamofthe

Village’s STP 1. Furthermore,it is aknown fact that algaeis a vital partof theaquatic

community and only excessivealgal population is considereda problem. The best

measureof determiningif excessivealgal conditionsexist in a streamis by studyingthe
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local fish population. Only if the oxygen concentrationdips to low levels, the fish

populationis adverselyimpacted.Agencyrecordat 361;515; 639.

Petitioners’ state that, “Jim Bland, Director of Integrated
Lakes Management, testified that “[I] should comment that
as recently as August of this year I saw something unique
in-stream, something I have not seen before. The entirety
of the stream is covered from Pilcher Park almost all the
way up to Cedar Street with Hydrodictyon and algae on the
surface of it. So here you have a running stream covered
almost completely and a running stream that’s really a
very, very viable and important resource, pretty sadly
degraded by the sorts of nutrient discharge that we are
seeing.” (HR 80) . SOF ¶7.

The Agency disputes the Petitioners’ statement in SOF¶7. As the permit hearing

was only an informational hearing, the public was allowed to provide comments, but not

testimony. Contrary to Petitioners’ claim, Jim Bland could not have testified at the

hearing. In addition, the statement, “[tjhe entirety of the stream is covered from Pilcher

Parkalmostall thewayup to CedarStreetwith Hydrodictyonandalgaeon thesurfaceof

it”, doesnot indicatethat thereis a dam locatedin PilcherParkat aboutriver mile 4.6.

Hydrodictyon is a greenalgae commonlyfound in lakes, small ponds,and irrigation

ditches. The statementalso doesnot indicatewherethebloom stopped. The Village’s

STP 1 dischargeis locatedabout0.18 mile downstreamof CedarStreet. If the Village’s

STP 1 wasresponsiblefor this condition,the greenalgaewould not extendupstreamof

thedischarge.Agencyrecordat 361;515; 639.

Petitioners state that, “Community resident Brad Salamy
testified at the hearing that, “Last summer, and this was
alluded to earlier, the creek was greener than I had ever
seen it, a little patch down the center was liquid, the
rest of it was completely green like you could walk on it.”
(HR 82-3) . SOF ¶8.
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As the permit hearing was only an informational hearing, the public was allowed

to providecomments,but not to providetestimony. Contraryto Petitioners’ claim,Brad

Salamycould not havetestifiedat the hearing. The abovestatementdoesnot indicate

where in relation to the Village’s STP 1 dischargethis greenpatchwas seen. This

statementis confusingas it tends to indicatethat therewasonl~’a little patchof water

down the center. Hickory CreeknearMarley Roadhasfairly extensiveareasof water

willow that canmakeup a largeproportionof the streamchannelduring low flow stream

conditions. Agencyrecordat 361; 515, 639.

Levelsof Phosphorusin Hickory Creek

Petitioners’ state that, “Phosphorous concentrations are
high in the creek. In addition to the IEPA impaired water
data discussed above (~J5), the U.S. Geological Survey
database shows that for the period of ‘92 to ‘97 total
phosphorus exceeded Illinois’ EPA trigger value for more
than 20 percent of the samples. Illinois EPA’s trigger is
approximately eight times higher than the USEPA’s
recommended criterion. Furthermore, data collected in
August 2002 by the Village of New Lenox indicate the total
phosphorus in-stream on that particular day when they
sampled was between 1.49 and 1.63 milligrams per liter.
These concentrations are approximately 20 times the USEPA—
recommended criterion and more than twice Illinois EPA’s
trigger. (Wentzel Testimony HR 67). SOF ¶9.

Phosphorus levels in Hickory Creek are elevated from background levels both

upstream and downstreamof the Village’s STP 1 discharge. There are at least 12

wastewatertreatmentplantsthat dischargeinto Hickory Creekandits tributaries. Nine of

thesefacilities are locatedupstreamof theVillage’s STP 1 discharge.Thetwo stations

sampledin 1997 thatwereusedfor theassessmentofHickory Creekfor the 2002Illinois

Water Quality Reportwere locatedupstream(GG-06) and downstream(GG-02) of the
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Village’s STP 1. Station GG-06 at Marley Roadwas assessedasfull aquaticlife use

basedon biological data. Station GG-02 at WashingtonStreet,Joliet wasassessedas

partial support basedon water chemistry data. Both stationshad total phosphorus

concentrationsthat exceededthe Agency’s cause listing criteria of 0.61 mg/L.

Phosphorusis only listed asa possiblecauseofimpairmentif otherdata,biological and

or water quality numeric standards,indicate impairment. Phosphorusconcentrations

were similar at thes~etwo stationsin 1997 with meansof 0.58 mg/L at GG-06 and 0.53

mg/L at GG-02. Moverover,the statementthat phosphorusvalues are “high” in the

Creek is not a fact but Petitioners’ opinion. As, even within the various ecoregions

utilized by U.S. EPA, “the national criteria recommendationsarebasedon statistical

distributionand recurrencefrequencies,not direct relationshipto detrimentalor impaired

streamconditions,” the Agency concludedthat there is nothing unusual about the

phosphoruslevelsin Hickory Creek. Agencyrecordat 365.

Effect ofNew Lenox Dischargeon Nutrient Levels,Algal blooms,Dissolvedoxygen
- and pH in Hickory Creek

Petitioners summarize the comments provided by Professors
David Jenkins and Michael Lemke as:

— Based on the New Lenox August data, the current
plant releases an average of 64.7 kg of
nitrate+nitrite per day and 16.1 kg of total P
[total phosphorus] into Hickory Creek.

— Based on long-term average August flow data from
USGS and USGS Schmuhl Road nutrient analyses,
current Hickory Creek nutrient loads upstream from
the WWTP#1 are 151 kg nitrate+nitrite, and 22.7 kg
total P.
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— Therefore, the plant is responsible for 30% of
downstream nitrate+nitrite load in Hickory Creek,
and 41% of the Hickory Creek total P load.

— As currently planned (and assumin~ nutrient levels
in plant discharge remain the same) , the new plant
discharge will release 105.7 kg of nitrate+nitrite
per day and 26.3 kg of total P per day into Hickory
Creek. Assuming that Hickory Creeic flow will not
change for reasons other than the planned extra
plant discharge, the new plant discharge will
release 41% of the stream nitrate+nitrite load, and
53.7% of the stream P load on an average basis.

— More importantly, the same-sized receiving stream
will be bearing 170% the levels of nitrate+nitrite
upstream of the plant, and 216% of the total P
levels upstream of the plant. These levels of
nutrient loading will have substantial effects on
downstream water quality, not only in Hickory
Creek, but also the Des Plaines River and the
Illinois River. The Hickory Creek channel will
also be receiving substantially more flow, which
will have effects on stream habitat and biota that
are separate from nutrient effects.

Summary of Hickory Creek Water Quality Information,
David Jenkins and Michael Lemke (HR 304-305). SOF ¶8.

The Agency disputes the implications of Petitioners’ -statementin SOF ¶11.

These statements fail to establish any proof that the Village’s STP 1 discharge would

cause violation of water quality standardsalgal blooms,dissolvedoxygenwaterquality

standard, and pH standard.

Petitioners state that, “published treatises placed -in the
record show that elevated nutrient levels cause impairment
of streams.”

“Eutrophication is a fundamental concern in the
management of all water bodies.... There is now
also considerable interest in the enrichment of
streams •and rivers (see discussion by Dodds and
Welch 2000) . For example in 1992, the United
States Department of Agriculture National Water
Quality Inventory reported that enrichment and
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sedimentation were the most significant causes of
water quality degradation in 44% of >1,000,000 km
of streams and rivers surveyed in the US
(http: //www.usda.gov/stream restoration).
Management problems caused by [nutrient]
enrichment, and associated benthic algal
proliferations, include aesthetic degradation..
loss of pollution-sensitive invertebrate taxa
through smothering of substrata by alg~e ..., and
degradation of water quality (particularly
dissolved oxygen and pH) resulting in fish
kills. . .

Biggs, B.J.F. 2000. Eutrophication of streams and
rivers: dissolved nutrient-chlorophyll relationships for
benthic algae. J. North Am. Benthol. Soc. 19:17-31. (HR
187)

“Reasons for nutrient criteria include: 1) -

adverse effects on humans and domestic animals,
2) aesthetic impairment, 3) interference •with
human use, 4) negative impacts on aquatic life,
and 5) excessive nutrient input into downstream
systems.”

Dodds, N. K. and E.B. Welch. 2000. Establishing
nutrient criteria in streams. J. North Am. Benthol. Soc.
19:186-196. (HR 177)

“High -algal growth can affect fish distribution
by altering the physical (algal mass
accumulation) and chemical (dissolved oxygen, pH)
characteristics of the river system.”

Sabater, S., J. Armengol, E. Comas, F. Sabater,
Urrizalqui, and I. Urrutia. 2000. Algal biomass in a
disturbed Atlantic river: water quality relationships and
environmental implications. Science of the Total
Environment. 263:185-195. (HR 210)

There is a positive correlation between nutrients in
streams and algal activity. -

“The present analysis suggests that managing
nutrient supply could not only reduce the
magnitude of maximum biomass, but also reduce the
frequency and duration of benthic algal
proliferations in streams.”
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Biggs, B.J.F. 2000. (HR 187)

“... our study indicates that there is a
generally positive relationship between Chl
[chlorophyll] and TP [total phosphorus] in
temperate streams .. .“

Van Nieuwenhuyse, E.E. and J.R. Jones. 1996.
Phosphorus-chlorophyll relationship in temperate streams
and its variation with stream catchment area. Can. J.
Fish. Aquat. Sd. 53:99-105. (HR 206)

“If streams are not turbid, preventing maximum
benthic chlorophyll levels from exceeding 200
mg/m2 is reasonable because streams with higher
levels are not aesthetically pleasing, and their
recreational uses may be compromised. For
benthic chlorophyll to remain below 200 mg/m2 at
the very least, TN should remain below 3 mg/L and
TP below 0.4 mg/L.”

Dodds, W. K. and E.B. Welch. 2000. (HR 184)

“Photosynthesis and respiration are the two
important biological processes that alter the
concentration of oxygen and carbon dioxide. In
highly productive waters, such as slow moving
rivers with abundant macrophytes, oxygen is
elevated and carbon dioxide is reduced during the
daytime, while the reverse occurs at night.”

Allan, J. D., 1995. Stream Ecology: structure and
function of running waters. Chapman & Hall, New York (HR
163)

“Diel (24 h) changes in oxygen concentration
provide a means of estimating photosynthesis and
respiration of the total ecosystem. . .“

(Allan, J. D. HR 163)

“Carbon dioxide likewise tends -to deviate from
atmospheric equilibrium in highly productive
lowland streams where luxuriant growths of
macrophytes and microbenthic algae can result in
diel shifts in dissolved C02.... Because of the
interdependence of C02 concentration and pH . . .,

mid-day pH can increase by as much as 0.5 units.”
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(Allan, J. D. HR 164)

“Dissolved 02 deficit and high pH are perhaps the
most severe algal-related problems affecting the
aquatic life-support characteristics of a river
or stream. Deficits of DO can occur when
respiration of organic C produced by
photosynthetic processes in the stream exceeds
the ability of reaeration to supply DO.”

(Dodds, W. K. and E.B. Welch. HR 180)

“The contribution of algal biomass to the diel

dissolved oxygen (DO) variability in rivers is
common in systems receiving high nutrient
inputs. . . .“

Sabater, S., J. Armengol, E. Comas, F. Sabater, I
TJrrizalqui, and I. Urrutia. 2000. (HR 216) . SOF
¶12.

The Agency disputes Petitioners’ implicationof citedquotesin SOF ¶12. These

treatisesfail to establishthat the Village’s STP 1 dischargewould causeviolation of

waterquality standardsfor algal blooms,dissolvedoxygenwaterquality standard,and

pH standard. In addition, thesetreatisesare irrelevantas the discussionis directedat

developingcriteria for nutrients,and not at developingeffluent limits for a discharge.

Further, the waterbasedeffluent limit for dissolvedoxygenwill help to improve the

instreamdissolvedoxygenconcentrationsin Hickory Creekasthis Creekis an effluent

dominatedstreamduring low flow conditions. Agencyrecordat 356.

Petitioners state that, “[i]t is likely that nutrient
discharges from New Lenox WWTP #1 are already adversely
impacting Hickory Creek and that reductions of nutrient
discharges are needed to preve~it further impact.
(Statement of Professors Jenkins and Lemke HR 305) .“ SOF
¶13
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Theabovestatementis anopinionmadeby Professorsat thepermit hearing,and

is not a statementof fact. There is no evidencein the record to supportPetitioners’

statement.

Petitioners state that, [t]he IEPA at the hearing on the
draft permit acknowledged that it was “very possible” that
supersaturated oxygen levels found during the daytime hours
in Hickory Creek are due to algae saturation
photosynthesis. (HR 67) .“ SOF ¶14.

Petitioners are taking the Agency’s comment out of context. The Agency’s

commentis referring to a phenomenonthat maybe occurringin Hickory Creek,not in

any way, implying that theVillage’s STP 1 is causingthesupersaturatedoxygenlevels in

theCreek. Agencyrecordat 068; 361.

Petitioners’ state that, “Hickory Creek also violated pH
standards by exceeding a pH of 9, likely as the result of
algal activity. (HR 126) .“ SOF ¶15. -

The statement is a Petitioners’ statement of opinion andnot a statement of fact.

Also, the Agency, from the review of its raw data, found that a pH valueof 0.87 was

mistakenlyenter~dinto thedatabase,insteadof7.87.

Current Biological Integrity ofHickory Creek

Petitioners’ state that, “IEPA did not analyze the effects
of the existing New Lenox discharge with a recent valid
study. The Antidegradation Assessment Memorandum from
Scott Twait to Abel Haile, Nov. 26, 2002 states that “The
most recent facility related stream survey conducted by the
Agency was on June 10, 1991. The facility related stream
survey is not representative of the stream conditions that
exist at this time, since the facility has been expanded

since the 1991 facility related stream survey was
conducted.” (HR 5). SOF ¶16.
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TheAgencydisputesPetitioners’claim that “IEPA did not analyzetheeffectsof

the existingNew Lenox dischargewith a recentvalid study,” asthis claim is inaccurate.

The Agency did, along with other information, did considera studyperformedby the

Village in 2003. Thestudyshowedthatno significantimpactby theVillage’s discharge

on thereceivingstreamasmeasuredby macroinvertebrates.Agthicyrecordat 368; 403-

418,- 512-521.

Petitioners state that, [t]he applicant’ contractor, Earth
Tech, performed a biological study for the Village of New
Lenox (HR 513-519) at IEPA’s request (HR 660.5). There is
extensive discussion in the Hearing Record among IEPA staff
regarding deficiencies in the Earth Tech study. (HR 537,
HR 556-558, HR 561, HR 661-698) .“ SOF ¶17. -

The Agency disputes Petitioners’ statementsthat the Village’s study was

“deficient.” The discussionin the recordsimply providestheviews of variousAgency

staff memberswho were involved in reviewing the Village’s study. Most of the

discussionwas focusedon variousvalid methodologiesthat could havebeenusedfor

performingMBI analysis. Agencyrecordat 665; 671; 674-675. Someof thetolerance

valuesassignedto severalspecieswere not asthe Agencywould haveassignedthem;

Agency record at 370. The consultantmadethesechangesand recalculatedthe MBI

results. The differencebetweenthe two resultswas relatively minor. The pertinent

inquiry hereis whetherthe Village’s study is adequatein determiningthe impactofthe

Village’s existingdischargeon the aquaticlife ofHickory Creek. Theoverall conclusion

of the study was that as there was very little difference betweenupstream and

downstreamMBI values,therewas an insignificantor no adverseeffect on thereceiving

streamfrom theeffluent. Agencyrecordat 370; 562.

Petitioners’ state that, “[a] Sept. 24, 2002 internal IEPA
email from Howard Essig to Roy Smoger states, “The
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macroinvertebrate memo prepared by Earth Tech is one of the
poorest studies I have seen in a while.” It is further

stated that “Statements made by Earth Tech on page 3 of
their report are all without merit. They do not back up
any of their statements with data. For example - they
attribute differences in taxa between stations to
variations in stream flow, dissolved oxygen levels and
habitat types- but they provided no stream flow or
dissolved oxygen data.” It is still further stated in this
email that “Earth Tech also indicated that the current
baseflow of Hickory Creek is adequate to dilute the volume
discharged from the WWTP. They did not provide any flow
data on Hickory Creek or the New Lenox WWTPto back up this
claim.” (HR 666-7) .“ SOF ¶18.

The statement cited by Petitioners is a dialogue betweentwo Agency staff

members,andis not theAgency’s final conclusionon thevalidity of theVillage’s study

for intendedpurposes.TheAgency’sconsiderstheVillage’s studyasvalid for its limited

purposeto show that the existing dischargeis not adverselyimpacting Hickory Creek.

Agencyrecordat 370; 562.

Petitioners’ state that, “[a]nother internal IEPA memo, the
Oct. 9, 2002 Memorandum from Roy Smoger to Bob Masher,
summarizes the reviews by Smoger, Howard Essig and Mark
Joseph of the Earth Tech study and recommends that the
study be conducted again. This memo states, “We find it-
difficult to judge the validity of the analyses and
conclusions because the study used different collection
methods, differ~nt taxon-tolerance values, and different
criteria for interpreting MBI scores than those typically
used by Illinois EPA. In addition, the report does not
contain enough specific information on habitat, water
chemistry, and flow.” The memo concludes, “Therefore we
recommend that Earth Tech conduct the survey - again
following the guidelines listed below.” (HR 559-560) .“

SOF ¶19.

The statementcited by Petitioners is a dialogue betweentwo Agency staff

members,andis not theAgency’s final conclusionon thevalidity ofthe Village’s study.

The discussionstemsfrom the fact that the proceduresusedby theVillage’s consultant
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werenot exactly astheAgencywould haveused. The discussionalso showsthat there

are alternativefield samplingpractices. Based on the information receivedfrom the

Village’s consultantduring the Agencyreview, the Agency concludedthat the study is

valid and acceptableway of characterizingthe current conditions of Hickory Creek.

Agencyrecordat 370; 562. -

Petitioners’ state that, “[a] Nov. 25, 2002 email indicates
confusion on whether IEPA field staff would redo the study.
(HR 700) A Nov. 26, 2002 email from IEPA’s Gregg Good shows
IEPA’s decision to ignore the Earth Tech study, stating,
“Therefore, forget using the contractor’s bug study.” On
the same day, IEPA referenced the study in the
Antidegradation Assessment. Antidegradation Assessment
Memorandum from Scott Twait to Abel Haile, Nov. 26, -2002
(HR 5) : “New Lenox sponsored a macroinvertebrate survey of

Hickory Creek at this location in August 2002. Pollution
intolerant organisms were found both upstream and
downstream of the existing discharge.” (HR 562) .“ SOF
¶20.

TheAgencydisputesPetitioners’unfoundedclaimthattheGreggGood’semailin

any way representsthe Agency’s decision to ignore the Earth Tech study. Upon

reviewing the basis for listing Hickory Creek as “partial impairment,” the Agency

concludedthat thedecision-tolist aspartial impairmentwasratherbasedonviolation of

standardsfor total dissolvedsolids, andnot on biological information. The Agency’s

conclusionis also supportedby the Village’s study that pollution intolerantorganisms

were foundboth upstreamand downstreamof the Village’s STP 1 existing discharge.

Agencyrecordat 562.

- Copper

Petitioners state that, “[i]n the reasonable potential
analysis for copper done f or this permit modification
(Memorandum of July 16, 2002 from Scott Twait to Abel
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Haile), the concentration of the highest sample was 20.5
jig/l while the chronic standard forcopp~r at the hardness
level found in Hickory Creek is 20.6 ~ig/l. IEPA’s
calculation of the reasonable potential for a violation of
water quality standards for copper using the U.S. EPA
method revealed that there was a reasonable potential for

the level of copper to be more than double the acute water
quality standard f or copper and to exceed the chronic
standard by a factor of over 3.7. (HR 508) .“ SOF ¶22.

The results of the two copper samples collectedby the Village’s STP 1 were

0.0 141 mg/L and 0.0205 mg/L. The average of the copper samples was 0.0173 mg/L.

As this valueis less thanthechronicwaterquality standardof 0.0206mg/L, the Agency

determinedthat therewasno reasonto incorporatepermit limits for copper.

Petitioners’ state that, “[a]t the hearing, IEPA answered
that it had done no studies of alternatives to allowing the
discharge other than to review a study of land treatment
done by the applicant’s contractor and that it had not made
any study of the cost of removing phosphorus or nitrogen at
the plant. (HR 73-4)” SOF ¶26.

A study performed by the Illinois Associated of Wastewater Agencies(IAWA)

regardingcostand efficiencyofnutrienttreatmentwasbeforetheAgencyat thetime the

Agencywas making-its final decision. At thehearing,the Agencyindicatedthat “a 2.5

MGD plant addition capabilitiesto removebothnitrogenandphosphorusis estimatedto

havecapitalcost in excessof$5.4 million. This doesnot includetheannualoperations

andmaintenancecosts.” Agencyrecordat 74; 358.

Petitioners state that, “[f]urther, Petitioners urged that
the IEPA take the steps necessary to comply with 35 Ill.
Adm. Code 302.105(c). Petitioners presented comments that
the alternatives to allowing the increase in pollution were
not reasonably weighed prior to the issuance of the draft
permit and that many of the costs of proceeding under the
draft permit were ignored. William Eyring, Senior Engineer
f or the Center of Neighborhood Technology, raised concerns
about the social and economic costs of expanding the plant
in the center of the Village. (HR 120-1) Jim Bland

•24



testified that the environmental effects of the kinds of
development that would be facilitated by the plant
expansion were not considered. (HR 78-79, HR 109)
Petitioners testified that the estimated costs of
alternatives (e.g. land treatment and land application of
treated wastewater) to allowing the increased discharge
were unreasonably inflated and the costs of minimizing
nutrient discharges were not considered. Environmental
economist Jeff Swano requested a life cy~le analysis be
performed on all considered alternatives as an appropriate
economic assessment of the costs to provide a better cost-
benef it analysis and to provide the public with a costs-
per-treated-volume figure. (HR 70-2) .“ SOF ¶28.

TheAgency disputesPetitioners’ thosestatementthat constituteinterpretationof

theBoardregulations. Suchstatementsarenot undisputedstatementsof facts. Further,

since the permit hearing was only an informational hearing and no testimonywas

allowed,Petitionerscouldnot havetestifiedat thehearing. -

Petitioners’ state that, “[i]n particular, Jim Bland, an
expert on eutrophication, testified on behalf of the Des
Plaines River Watershed Alliance at the public hearing that
“Data concerning increased nutrient - loading, especially
phosphorus is not included in the proposed permit.... On a
long term basis the proposed increase in discharge will
increase the “attached algae” (periphyton that covers the
rocks and bat-tom rubble that are characteristic of this
reach (c.f. Ecological Effects of Wastewater, E.B. Welch)
This increase in stream productivity has the capacity to
dramatically alter the character of the invertebrate
communities downgradient from the STP.” (HR 110). SOF
¶30.

The Agency objectsto Petitioners’ claim that Mr. Jim Bland is “an experton

eutrophication,”asthis claim is not supportedin therecord. Also, the Agencydisputes

Petitioners’ comment that Mr. Bland “testified”, as the permit hearing was only an

informationhearing,Mr. Blandcouldnothavetestifiedatthis hearing.

The Final Permit and ResponsivenessDocument
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Petitioners state that, “[t]he permit set no limit for
copper. (HR 343) No explanation appears in the record as
to why the Agency proceeded in conflict with the U.S. EPA
recommended method for determining the reasonable potential
to violate the acute copper standard. No study was done
under 35 Ill. Adm. Code 302.102 to develop a mixing zone
analysis. Regarding the chronic standard, the New Lenox
Responsiveness Summary states “It is important to remember
that this comment is dealing with reasonahle potential to
exceed a chronic water quality standard. By definition, a
chronic standard must not be exceeded in the receiving
stream by the average of at least four samples.” (HR 363)
Yet there is no discussion of the possibility of requiring
more samples than the two provided.” SOF ¶38.

Facilities such as the Village’s STP 1 that have been identifiedthroughthe pre-

treatmentprogramas having a low risk for high levelsof metalsarenot a significant

sourceof copper. As no knownsourceofcopperis discharginginto theVillage’s STP 1,

and the sampleresults were below the chronic water quality standard,the Agency

determinedthat no permit conditionsfor copperarenecessary.TheAgency’sdecisionto

not incorporatecopperlimits is consistentwith theAct andBoardregulations.

Petitioners’ state that, “[nb limits were set for
phosphorus or nitrogen. (HR 343) Other than to mention
that a study done by the Illinois Association of Wastewater
Agencies (never placed in the record) indicating that the
combined costs of treating nitrogen to an-unmentioned level
and phosphorus to the level of 0.5 mg/L might cost capital
costs of $5.4 million (HR 358), IEPA never discussed the
cost of treating phosphorus. No mention appears in the
record of any analysis of the cost, feasibility or
reasonableness of any level of phosphorus treatment alone
(without nitrogen treatment) or of any level of phosphorus
treatment other than 0.5 mg/L.” SOF ¶40.

The Agency, based on the information in the Agency record, found that Hickory

Creek doesnot have an “offensive conditions” situation, and that Hickory Creek is

supportinga healthy and diverse aquaticecosystem. Therefore, no permit limits are

requiredfor offensiveconditions. Agencyrecordat 361; 364. Additionally, theAgency
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disputesthestatementthatthe studyperformedby theIllinois AssociationofWastewater

Agencieswas not part of the record, as the record properly includes everything the

Agencyrelieduponatthetime it madeits decision.

Petitioners’ state that, “[n]o limits are placed in the
permit to prevent violation of the “offensive conditions”
narrative standard. The Responsiveness Summary indicates
that the Agency would only place limits on nutrients in the
permit after numeric standards are set. (HR 356) The IEPA
declines to attempt to place limits in the permit to
satisfy the narrative standard on plant and algal growth
because “This is a very difficult standard to apply to a
permit.” (HR 357) .“ SOF ¶41.

Petitioners’ statement in SOF¶41 that, “[n]o limits are placed in the permit to

preventviolationofthe ‘offensiveconditions” is astatementof law, andnot a fact. It is

theBoard’s,not thePetitioners’,authorityto determineif theAgencyimposedtheproper

requirementsin thepermit. TheAgencybasedon the informationin the Agencyrecord,

determinedthat Hickory Creekdoesnot have“offensive conditions” situation,and that

Hickory Creek is supportinga healthy and diverseaquatic life. Therefore,no permit

limits arenecessarywith regardto offensiveconditions. Agencyrecord at 361; 364.

ARGUMENTS

Thesolebasisfor thePetitioners’motion for summaryjudgmentis thatthepermit

asissuedwould violate35 Ill. Adm. Code302.105,302.203,and304.105of theBoard,

warrantingsummaryjudgmentin theirfavor. As thereexistnumerousissuesofmaterial

factsandlaw, theAgencyrequeststhat thePetitioners’motion for summaryjudgmentis

DENIED.

I. THE PERMIT AS ISSUED COMPLIES WITH THE APPLICABLE
REQUIREMENTS OF ANTIDEGRADATION REGULATIONS
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Petitionersarguethat thepermit asissueddoesnot complywith 35 Ill. Adm.

Code302.105(c)(2)(B)(iii)astheAgencydid not assurethat thepermit incorporatedall

reasonablemeasuresto avoidorminimize theextentofthenewpollution loading.

Specifically,Petitionersarguethat theAgencyfailedto assurethatreasonablecontrols

wereput on nutrients. Memoat 6. In supportoftheirargument,Petitionersclaimthat the

Village’s STP 1 is a majorsourceofphosphorusto Hickory Creekandthatphosphorusis

alreadyhavingan adverseimpacton thestreamanddownstreamwaters. Memoat 7.

PetitionersfurtherarguethatSection302.105(c)languageis plainlymandatoryand

requiresthattheAgencymustassurethatall reasonablemeasuresto minimize theextent

ofthepollutionhavebeenincorporated.Memoat 8.

• TheAgencydisagreeswith thePetitioners’interpretationthat Section302.105(c)

requirestheAgencyto incorporatephosphorustreatmentcontrolsin theVillage’spermit.

In supportofthis, theAgencyprovidesthefollowing analysis:

Section302.105,in part,provides:

c) High Quality Waters -

2) TheAgencymustassessanyproposedincreaseinpollutant loadingthat
necessitatesa new,renewedor modifiedNPDESpermit or anyactivity requiring
a CWA Section401 certificationto determinecompliancewith this Section.
Theassessmentto determinecompliancewith this Sectionmustbemadeon a
case-by-casebasis. In makingthis assessment,theAgencymust:

A) Considerthefateandeffectof anyparametersproposedfor an
increasedpollutantloading.

- B) Assurethe following:

i) Theapplicablenumericor narrativewaterquality standard

will notbe exceededasa result oftheproposedactivity;
ii) - All existinguseswill befully protected;

iii) All technicallyandeconomicallyreasonablemeasuresto
avoidorminimize theextentof theproposedincreasein

28



pollutantloadinghavebeenincorporatedinto theproposed
activity.... 35 Ill. Adm. Code302.105(emphasis added).

PetitionersreadSection302.105(c)(2)(B)(iii)to requirethat if thereis an

increasedpollutantloadingby an activity andatechnologyto treatthatpollutantis

available,theAgencymustincorporatesuchcontrolsin thepermit.-Petitioners’reading

ofSection302.105is erroneous.TheAgencybelievesthat thebasicdirectiveof Section

302.105(c)(2)is that wheretechnicalandeconomicalalternativesexit to anactivity and

thosealternativesarereasonable,theAgencymustconsidersuchalternativesin its

assessment.This assessmentmustbe doneon acase-by-casebasis. Therealobjectiveof

this assessmentis to reducethepollutantloading if it is reasonableto do so. Petitioners

ignorethebalancingtestrequiredby theantidegradationrules. For example,in caseof

Tier II waters,waterqualitycannotbe loweredbelowthe levelnecessaryto protectthe

fishable/swimmableusesandotherexistinguses.However,maintaininga level ofwater

qualityabovethe“fishable/swimmable”level is not alwaysrequiredandwaterquality

maybeloweredif necessaryto accomplishimportanteconomicor socialdevelopmentin

theareain whichthewatersarelocated. In TheMatter Of? RevisionsTo

AntidegradationRules,35 Ill. Adm. Code302.105,303.205,303.206,AND 102.800- -

102.830,2001WL 34084035,ROl-13, June21, 2001,page3. (emphasisadded).

Pursuantto Section302.105(f)(l)(D),theAgencyconductedits assessmentof

alternativesto theVillage’sproposedincreasein pollutantloading. Agencyrecordat 5-

7~372-374. TheAgencyin its ResponsivenessSummarydiscussesin detailthevarious

alternativesconsideredin this case.TheVillage consideredlandapplicationof its

effluent asanalternativebut foundthealternativeto beeconomicallyunreasonable.The

Village’s consultantestimatesthat 425 acresoflandis requiredfor irrigation alternative,
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out of which 269.9acresis requiredfor irrigation purposesandtherestofthe landfor

treatmentandbuffer zone. Thesupplementinformationçrovidedby theVillage’s

consultantshowsthattheVillage contactedaneighboringgolf courseto find if thegolf

coursewouldbe interestedin sprayingits effluent. Thegolf coursedid not considerthe

offer due to high groundwater and artesian wells that feed the pon~1s. Further, the

AgencyandNIPC requirecommunitiesto exploreotheralternativesfor wastewater

treatmentsuchaslandapplicationandregionalizationofplantswhenpossibleandcost

effective. Unlike thePetitioner~’assertion,theAgencydid considerall technicallyand

economicallyreasonablealternativesto minimize thepollution loadingfrom theVillage’s

STP1.

UnlikePetitioners’claim,theVillage’s STP 1 is not amajorsourceofphosphorus

to Hickory Creekand thereis no evidencein therecordto assertthat phosphorusfrom the

Village’s STP 1 is alreadycausingan adverseimpacton thestream. Along with thenon-

point sourcesofphosphorus,thereareatleast12 wastewatertreatmentplantsthat

dischargeinto Hickory Creek. Nineofthesefacilities arelocatedupstreamofthe

Village’s STP 1 discharge.Contraryto Petitioners’claim, theAgencydid considerall

technically and economically reasonable alternatives to the proposed increase in pollutant

loading.

II. THE PERMIT AS ISSUED DOES NOT VIOLATE APPLICABLE NUMERIC
OR NARRATIVE WATER QUALITY STANADRDS

In orderto prevail in theirmotion for summaryjudgment,Petitionersmustshow

throughundisputedfactsthat thepermit asissuedwould causeviolationsthenumericor
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narrativewaterquality standards.It is evidentfrom thefollowing discussionthat

Petitionersfail to meetthisburden.

A. The Permit As IssuedDoesNot Violate Section304.105or 309.141
Requirements -

PetitionersarguethattheAgencyfailed to assurethattheplant dischargeswould

notcauseviolationsofthestandardsfor dissolvedoxygenandpH. Petitionersfurther

arguethattheAgencyviolatedSection304.105in grantingthis permit. Memoat 10-11.

As theVillage’s.permithasawaterqualitybasedeffluent limit for dissolved

oxygenandpH, Petitioners’assertionis without anymerit. Petitionerfails to showhow

Section304.105wouldbeviolatedby thispermit. TheAgencyis well-awareofthe

requirementsofSection304.105. However,in thiscase,theAgencydeterminedthat the

Village’s effluent, aloneor in combinationwith othereffluents,will meetall applicable

waterquality standards.Therecordfully supportstheAgency’sdeterminationthat the

permit, asissued,wouldnotcausetheviolation oftheAct or theapplicableBoard

regulations. -

B. The Permit As IssuedWould Not CauseaViolation of Section 302.203

PetitionersarguethatSections302.203,304.105,and309.141are clearlyviolated

by thepermit astherecordclearlyestablishesthat theoffensiveconditionsstandardis

currentlybeingviolated. Memoat 12. -

Petitioners’argumentlacksthereasonableinterpretationofthe law andis not. -

supportedby theundisputedfacts. Section303.203,in part,providesthat, “[w]aters of

theStateshallbe freefrom sludgeorbottomdeposits,floating debris,visible oil, odor, -
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plant oralgal growth,coloror turbidity of otherthannaturalorigin. 35 Ill. Adrn. Code

302.203(emphasisadded). A plain reviewofthis sectionrevealsthat this sectionhas

two components.Thefirst componentenumeratesthesubstancesthat areprohibitedin

• theState’swaters. Thesecondcomponentclarifiesthat theenumeratedsubstancesare

prohibitedonly whentheyareof ‘otherthannaturalorigin.’ TheAgencycontendsthat

‘unnatural’ is the operative word in determining the violation of Section 302.203.

Therefore,a Section302.203violationcanonly occurif plant oralgal growthof

unnatural origin is found in receiving waters. The record lacks any evidence to suggest

thatunnaturalalgal growthexistsbelow theVillage’sdischargepoint. Petitionershave

madeno attemptto prove otherwise.Petitioners’statements,atthebest,suggestthat

algaewaswitnessedin thestream.Thesestatementsdo notestablishthatalgal bloomof

unnatural growth was found in Hickory Creek below the Village’s discharge point.

If Petitionersarearguingthat Section302.203strictly prohibits the discharge of

any levelsofphosphorusin thereceivingwaters,thenthis argumentmustberejected.

Undersuchconstruction,dischargeofevenasmallamount ofphosphorusis aviolation

ofSection302.203.Nitrogenandphosphorusarethe primary nutrientrequiredfor

virtually all plant life, both terrestrial and aquatic. These nutrients are available to water

bodiesnaturallyaswell asanthropogenically.Phosphorusis generallybelievedto bethe

nutrient in shortestsupply in the freshwaterecosystems,andtherefore,its concentrations

mayoften limit plant growth. Sometimesawaterbodyreceivingnutrientsmayhave

algaethat is not limited by phosphorusbut ratherby anothernutrientorby waterquality

factors. Phosphorusis an essentialnutrientfor thehealthofaquaticlife. TheAgency

objectsto Petitioners’narrowandliteral interpretationasSection302.203doesnot stand
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for atotal prohibitionofdischargeofsmall amountsof phosphorusin thereceiving

stream. The general principle is that the Board regulations are construed and applied to

avoidabsurdandunfairresults. SeeVillage ofFoxRiverGrovev. Pollution Control

Board, 299 Ill. App. 3d 869, 880, 234 Ill. Dec. 316, 702N.E. 2d 656, 664 (1998).

Therefore,thePetitioners’interpretationmustbe rejectedasit prdducesimpracticaland

absurdresults.

In City ofEastMolinev. Illinois EPA,1989WL 144768,PCB87-127(Nov. 15,

1989),thepetitionerhadaskedfor avariancefrom thewaterqualitystandardsof35 Ill.

Adm. Code302.203relatingto unnaturalsludgefor its dischargeto anunnamedtributary

of theMississippiRiver. TheBoard deniedthepetitioner’srequestfor reliefand

concludedthat thepetitioner’sdischargeviolatedbothSection302.203andSection

304.106. TheBoard’sconclusionwasin part basedon theAgency’sfindings that “the

quality ofthewaterchangedfrom clearto brownandturbid; sludgewasup to 14-20

inchesdeep;no fish werefoundbelow thedischargepoint in thetributary,butwere

foundupstream;landbenthicorganismswerereducedsubstantially.” Id. at 1989WL

144768,*6. Petitionershavefailedto meettheburdenofproofrequiredundertheCityof

EastMoline. -

To prevailin theirmotionfor summaryjudgment,Petitionersmustpresent

undisputedfactsto showthatHickory Creekright below theVillage’s STP 1 hasalgal

growth of unnatural origin. Mere presence of algal growth that is of natural origin is not

prohibitedby Section302.203. TheAgency’sdiscussionin MaterialFactsIn Dispute

sectionofthisresponse,showsthatthesematerialfactsareatdispute. Therefore,the
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BoardmustDENY Petitioners’motion anddirectthepartiesto developthesefacts

throughthediscoveryprocessandat theBoardhearing.

C. The Agency’sDecisionto Not Include Copper Limits in thePermit DoesNot
Lead to Violation of The Act or Board Regulations

Petitionersarguethatthepermit doesnotcomply with 35 Ill. Adm. Code302.105

or 309.141 asit doesnot limit all pollutants thatmaycauseor contributeto aviolation of

thecopperstandard.MemorandumofLaw (hereinafier “Memo’) at 14.

Petitioners’argumentis flawedin thatit assumesthat copperlimit wasnecessary

in this case.The following discussionshowsthattheAgency’sdecisionto issuethe

Village’s NPDESpermitwithoutcopperlimit is supportedby therecord•andis consistent

with theAct andtheapplicableBoardregulations.

TheAgencyusestheUSEPATechnicalSupportDocumentfor WaterQuality

BasedToxicsControl (“TSD”) asatechnicalguidancedocument.UsingtheTSD, the

Agencydetermineswhetherfurtheranalysisis necessary.TheAgencydoesnot believe

thattheUSEPA’sprOceduredescribedin theTDS is valid whena smallsamplesize

existsbecausetheTDS recommendstheapplicationofhighermultiplier. In caseswhere

limited dataexist,theAgencyevaluatesthesesubstancesagainstthewaterquality

standardsapplicableto thereceivingstream.This approachis especiallyappropriatein

caseswherefacilitieshavebeenpreviouslyidentifiedthroughthepre-treatmentprogram

ashavinga low risk ofhigh levelsofmetalsandotherindustrialpollutantsin treated

domesticwasteeffluents. In this case,theAgencydeterminedthat theVillage’s STP 1 is

oneof suchfacilities.
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TheVillage reportedresultsofcoppersamplescollectedon January9, 2001 and

June15, 2001 as0.0141mg/L and 0.0205mg/L respectively.Theaverageofcopper

sampleswas0.0173 mg/L. Sincethisvalueis lessthanthechronicwaterquality

standardof0.0206mg/L, theAgencydeterminedthat therepermit limit for copperwas

notwarrantedin this case. If one ofthesampleswould haveexceededtheacutewater

qualitystandard,theAgencywouldhaveincorporatecopperlimits into thepermitor

wouldhaverequired6 monthsofmonitoring. Also, if theaverageofthesampleswould

haveexceedthechronicwaterquality standard,theAgencywould haveincorporated

copperlimits into thepermit orwouldhaverequired6 monthsofmonitoring. If there

seemsto havebeenan outlier ormoredatais necessary,theAgencywould haverequired

moresampling. This decisionwasalsobasedon thefactthat no knownsourceofcopper

is discharginginto theVillage’s wastestream.

CONCLUSION

Forthereasonsandargumentsprovidedherein,theAgencyrespectfullyrequests

that theBoardDENY the Petitioners’ motion for summary judgment,anddirect the

partiesto developfactualissuesthroughthediscoveryprocessand attheBoardhearing.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY

By: _______________________
SanjayK.Sofat
SpecialAssistantAttorneyGeneral
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Division of Legal Counsel

Dated: May24, 2005
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217) 782-5544
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STATE OF ILLINOIS

COUNTY OF SANGAMON

)
)
)

PROOF OF SERVICE

SS

I, theundersigned,on oathstatethat I haveservedthe attachedtheRESPONSE
TO PETITIONERS’ MOTION FOR AND MEMORANDUM OF LAW IN
SUPPORT OF SUMMARY JUDGMENT upon the personsto whom it is directed,by
placingacopyin an envelopeaddressedto:

DorothyGunn,Clerk Albert F. Ettinger
Illinois PollutionControlBoard SeniorStaffAttorney
JamesR. ThompsonCenter,Suite 11-500 EnvironmentalLaw & Policy Center

35 EastWackerDrive, Suite 1300-
Chicago,IL 60601

andmailing it from Springfield, Illinois on May 24, 2005, by U.S. Mail with sufficient

postageaffixed.

SanjayK.Sofat

SUBSCRIB~~AND SWORNBEFOREME
THIS c~(4~DAY OF MAY, 2005.

~iA~QJ(

OFFICIAL SEAL
•BRENDA BOEHNER

j: NOTARY pUBLlC~ STATE OF ILLINOIS
~:MYCOMMISSION EXPIRES iI.14-2OO5~

THIS FILING PRINTED ON RECYCLED PAPER

100 WestRandolphStreet
Chicago,IL 60601

BradleyP. Halloran
Illinois PollutionControlBoard
JamesR. ThompsonCenter,Suite11-500
100WestRandolphStreet
Chicago,IL 60601

RoyM. Harsch
SheilaH. Deely
GardnerCarton& DouglasLLP
191 N. WackerDrive- Suite3700
Chicago,Illinois 60606-1698
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