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Albert F. Ettinger,SeniorAttorney
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CenterofMidwest
35 E. WackerDrive - Suite1300
Chicago,IL 60601

HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
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PLEASE TAKE NOTICE that onMarch 1, 2005,2005,wefiled the attached
MOTION FOR STAY OF PETITIONER’S MOTION FOR SUMMARY JUDGMENT
with theClerkofthePollutionControlBoard, acopyofwhich is herewithserveduponyou.
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MOTION FOR STAY OF PETITIONER’S MOTION FOR SUMMARY JUDGMENT

TheVillage ofNewLenox(“theVillage”), by its attorneysGardnerCarton & Douglas

LLP, movestheIllinois PollutionControlBoardto stayPetitioner’sMotion for Summary

Judgmentandbriefingon thatmotionin orderto allow theBoard to issuea decisionon proposed

discoveryin thiscaseand,if so orderedby theBoard,to allow theVillage to takediscovery.

TheVillage hasalsoconferredwith counselfor Illinois EPA,whorepresentedto theVillage that

Illinois EPAjoins in thismotion andauthorizedtheVillage to so representto theBoard.

1. Thepartiesin thismatterareawaitingdecisionfrom theBoardon theissueof

whethertheIllinois EnvironmentalProtectionAct’s provisionsgoverningthird partyNPDES

permit appealsallow discovery. TheVillage will not rehashtheargumentsin thosedocuments,

but in sum,Petitionershavecontendedthatthecurrentandlong-standingprocedureallowing

discoveryin permitappealsis notpermissibleundertheIllinois EnvironmentalProtectionAct,

while theIllinois EPA andtheVillage bothcontendthat discoveryis not only properbut
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required,andPetitioners’interpretationoftheIllinois EnvironmentalProtectionAct is

unsupportedandto theexclusionoftherestoftheAct.

2. ThoughthePartiesarestill awaitingtheBoard’sruling, Petitionersplunged

forwardandfiled amotion for summaryjudgmenton February7, 2005,claimingthecase

presentsno issueofmaterialfactandtheyareentitledtojudgmentasamatterof law. Shortly

after,on February7, 2005,theHearingOfficer issuedan ordersettingabriefingschedule.The

Village informedtheHearingOfficer andthe otherpartiesthat it intendedto file amotion

addressingtheneedfor discoveryprior to respondingto Petitioners’motion.

3. Petitioners’motionis flawed andits timing premature.A summaryjudgment

filing atthis time is animproperuseofthesummaryjudgmentprocedure,andawasteofthe

time andresourcesof theBoard,illinois EPA, andVillage.

4. Petitioners’motionunderscorestheneedfor discovery. Theclaimed“material

facts” arenothingmorethanPetitioners’unverifiedandunsworncommentssubmittedatthe

informationalhearingbeforeIllinois EPA. Theseclaimshavenotbeensubjectto discoveryand

areunproven. In their“StatementofRelevantFactsfromtheAgencyRecord,”Petitioners

includenumerousunverifiedstatementsandconclusionarthatweremadeby partiessubmitting

commentsatthehearingandcite to treatisesasif theywerealreadyverified andadmissible.

Petitionersvariouslycite to unswornstatementsbyPhillip Smith andDr. DavidBardack(who

did notsubmitwritten commentsin thismatter); unverifiedclaimsconcerningalgal bloomsby

purportednearbyresidents;unverifiedandunswornclaimsbyvariouspartiesofuncertain

credentialsconcerningtheplantandits effecton Hickory Creek;unswom“publishedtreatises”

placedin therecord; conclusionsasto pH; conclusionsasto IEPA’s work; purported

2



conclusionsderivedfrom internalagencydeliberations;allegedconfusionby IEPA; and

numerousotherconclusorystatementsfrom theinformationalhearing.

5. Petitionersclaimthatthestatementsofpartiesatthehearingaretestimony. These

arenot testimonybut insteadweresimply commentsmadeatthe informationalhearingheldby

Illinois EPA. Thepersonsmakingcommentswerenot swornor crossexamined.And the

variouswrittenexhibitsput in therecordby Petitionersmayormaynotconstitutereliable

evidencein thefuture, but theyarenotreliablenowastheyhaveno foundation.Petitioners’

unverifiedclaimsandtheirmotionunderlinetheneedfor discovery.

6. It is prematureto requiretheVillage or Illinois EPAto respondsubstantivelyto

Petitioner’smotion withoutresolutionofthependingdiscoverydisputebetweenPetitionerson

theonehandandtheVillage andIllinois EPA on theother. Illinois caselawis clearthat

summaryjudgmentis a drasticremedy,andall inferencesmustbemadein favor ofthenon-

movant. Further,wherediscoveryis necessary,SupremeCourtRule 191(b)allowsapartyto so

advisethecourtby affidavit. Theproperprocedureis then forrequesteddiscoveryto beallowed

so thenon-movantcanproperlyrespond.In additionto evidencetheVillage orIllinois EPA

maysubmitto theBoard,theVillage andIllinois EPAhavetheright to explorePetitioners’

claimsin discoveryandto crossexaminethosewitnessesput forth by Petitioner.

7. This motionis not intendedto nordoesit addresstheadministrativerecordor its

contents.It addressesonly theextentto whichIllinois EPA orapermitteemayfurtherinquire

into the claimsofacommenteratthepublic hearingthat areasyet unswornandnotsubjectto

crossexamination.To rule otherwisewouldencouragethirdpartiesto placevoluminous

unverifiedandunswornevidencein therecordattheInformationalHearingandrequireIllinois

EPAandapermitteeto exhaustivelyrespondto anyclaimsat thattimeasaprecautionagainsta
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challengebeforetheBoard. Thestatutedoesnotrequiresuchanapproach.TheIllinois

EnvironmentalProtectionAct andIllinois rulesofcivil procedurerequiretheBoardto allow

Village andIllinois EPAto conductdiscoveryinto Petitioners’claims. To theextentthereare

materialfactsin dispute,ahearingmustbeheld in accordancewith Section40(a)oftheAct

governedby Sections32 oftheAct.

8. As requiredby SupremeCourtRule 191(b), anaffidavit concerningtheneedfor

discoveryis attachedto thismotion. TheVillage urgestheBoardto stayPetitioners’motion

pendingcompletionofthatdiscoverynecessaryto respondto it.

WHEREFORE,theVillage, joinedby Illinois EPA,movestheBoardto stayPetitioners’

Motion for SummaryJudgmentandthebriefingschedulesetby theHearingOfficerpendingthe

Board’sorderon discoveryand,if orderedby theBoard,to allow theVillage andIllinois EPA

theopportunityto takediscoveryin thiscase.

Respectfullysubmitted,

The Village ofNewLenox

By:________

OneofIts Attorn~’

Roy M. Harsch
SheilaH. Deely
GardnerCarton& DouglasLLP
191 N. WackerDrive — Suite3700
Chicago,IL 60606
(312)569-1000
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AFFIDAVIT OF SHEILA DEELY IN SUPPORT OF MOTION
FOR STAY OF PETITIONERS’ MOTION FOR SUMMARY JUDGMENT

I, SheilaDeely,declareandstateasfollows:

1. I amapartnerin the law firm ofGardnerCarton& DouglasLLP, counselfor

RespondentVillage ofNew Lenox(“the Village”).

2. This affidavit is submittedin supportoftheVillage’s Motion for Stayof

Petitioners’Motion for SummaryJudgment.

3. TheVillage’s requestfor discoveryin this matteris currentlypendingbeforethe

Board. Thepartiesarein disagreementoverwhethertheIllinois EnvironmentalProtectionAct’s

provisionsgoverningthirdpartyNPDESpermit appealsallowdiscoveryand,accordingly,

whethertheIllinois EPA andtheVillage areentitledto discoveryin thismatter.

4. Petitionershavenow movedtheBoardfor entryofsummaryjudgmentin this

matter,claimingthereis no issueofmaterialfactandtheyareentitled to judgmentasamatterof

law.
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