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ILLiNOIS ENVIRONMENTAL ) STATE OF ILLINOIS
PROTECTIONAGENCY, ) Pollution ControlBoard

)
Complainant, ) AC 04-82

)
V. ) (IEPA No. 270-04-AC)

)
JOHNBROWN, )

Respondent.

POST-HEARINGBRIEF OFCOMPLAINANT

On June2, 2004,theIllinois EnvironmentalProtectionAgency(“Illinois EPA”) issuedan

AdministrativeCitation to JohnBrown (“Respondent”).Thecitation allegesviolationsof

Section21Qi)(1)and 2l(p)(7) oftheEnvironmentalProtectionAct (“Act”) (415ILCS 5/2l(p)(l)

& (7) (2002)),in that Respondentcausedor allowedopendumpingof waste,resultingin litter

andthedepositionofconstructionordemolitiondebris. Theviolationsoccurredat aproperty

locatedat 955 CountryClub Road,just northof Metropolis,MassacCounty,Illinois. Transcript,

p. 6; Exhibit 1.

Illinois EPAhasdemonstratedthatRespondentcausedorallowedopendumpingon the

site. “Opendumping” means“the consolidationof refusefrom oneor moresourcesat adisposal

sitethat doesnot fulfill therequirementsof a sanitarylandfill.” 415ILCS 5/3.305(2002).

“Refuse”means“waste,” (415 ILCS 5/3.385(2002)),and“waste”includes“any garbage.. . or

otherdiscardedmaterial” (415ILCS 5/3.535(2002)). Theinspectionreportadmittedinto

evidenceasExhibit 1 and thetestimonyat hearingshowthatwoodand metal,whichhad

previouslybeenpartofabuilding,wereaccumulatedon thesite. Tr. at 7-8, 10; Exh. 1, pp. 3, 5-

6. Thesematerialsconstitute“discardedmaterial”within themeaningof theterm“waste.” The



testimonyfrom all witnessesshowsthatRespondentownedthe propertyatthe time of the

inspection.Tr. at 6, 9, seealso Tr. at 16. Respondentfurtheradmittedthathe brought thewaste

from aburnedbuilding out to thesite. Tr. at 10. As such,Respondentcausedor allowed the

opendumpingofwasteobservedon April 7, 2004.

Respondent’scausingor allowing theopendumpingofthesewastesresultedin “litter”

underSection2l(p)(l) oftheAct (415 ILCS S/2l(p)(l) (2002)). TheAct doesnotdefine“litter,”

but in similarcases,theBoardhaslookedto thedefinitionof “litter” in theLitter Control Act:

“Litter” meansanydiscarded,usedorunconsumedsubstanceorwaste. “Litter” may
• include,butis not limited to, anygarbage,trash,refuse,debris,rubbish.. .oranything

elseof an unsightlyor unsanitarynature,which hasbeendiscarded,abandonedor
otherwisedisposedofimproperly.

415ILCS 105/3(a)(2000);seeSt. Clair Countyv.LouisI. Mund(Aug. 22,1991),AC 90-64,slipop.

at4,6. Usingthisdefinition, thewoodandmetalfrom theburnedbuildingconstitute“litter” under

Section2l(p)(l) oftheAct, andthereforeRespondentviolatedthat section.

Respondent’sopendumpingofthesewastesalsoresultedin thedepositionof

constructionordemolitiondebrisin violationof Section2l(p)(7) oftheAct (415ILCS

5/2l(p)(7) (2002)). “Constructionordemolitiondebris” is definedin part,asfollows:

“Generalconstructionordemolitiondebris”meansnon-hazardous,
uncontaminatedmaterialsresultingfrom theconstruction,remodeling,repair,and
demolitionofutilities, structures,androads,limited to thefollowing: bricks,
concrete,andothermasonrymaterials;soil; rock; wood, includingnon-hazardous
painted,treated,andcoatedwoodandwoodproducts;wall coverings;plaster;
drywall; plumbingfixtures;non-asbestosinsulation;roofing shinglesandother
roofcoverings;reclaimedasphaltpavement;glass;plasticsthat arenot sealedin a
mannerthatconcealswaste;electricalwiring andcomponentscontainingno
hazardoussubstances;andpipingor metalsincidentalto any ofthosematerials.

415 ILCS 5/3.160(a)(2002)(emphasisadded).
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As describedabove,thewastematerial locatedon thesitewaswoodandmetalfrom a burned

structure.Theterm“demolition” is not separatelydefinedin theAct, but theAmericanHeritage

Dictionary,SecondCollegeEdition(1991)definesdemolitionas“Theactor processofwrecking

ordestroying,esp.destructionby explosives.” Clearly, thisdefinition containsno elementof

intent,andincludesunintentionaldestructionaswell asintentionalwrecking. Further,the

burningofabuilding canproperlybecharacterizedas“destroying,”particularlyin this case,

wheretheresultingdebrisneededto be disposed.Therefore,thewoodandmetalfrom the

burnedbuilding on thesitemeetsthedefinitionof“constructionordemolitiondebris” for

purposesofSection2l(p)(7) of theAct, and thereforeRespondentviolatedthat section.

Respondentallegedthat he did not know that hauling the burneddebris to his site for

dumpingandfurtherburningwasillegal. Tr. at 10. A personcancauseorallowaviolationofthe

Act without knowledgeorintent. Countyof Will v. Utilities Unlimited, Inc., et a!. (July24, 1997),

AC 97-41, slip op. at 5, citing People v. Fiorini, 143 I1l.2d 318, 574 N.E.2d 612 (1991).

Furthermore,theconversationRespondenthadwith theIllinois EPAinspectorabouttheillegalityof

hisactionsoccurredin October2003,approximately6 monthsbeforetheApril 7, 2004 inspection

daterelevantto thisAdministrativeCitationaction. Id. Therefore,Respondent’sallegedignorance

ofthe law is no defense.

Respondentalsoallegedthat he could not removethewastedueto thewetweather.Tr. at

10. The Illinois EPA inspectortestified that although some areaswere wet during the April

inspection,thereweredryareasaswell. Id. Furthermore,theweatherduringApril 2004 is not as

relevantto Respondent’sallegedinability to conducttheworkastheweatherbetweenthetime the

material arrivedon site and April 7, 2004, whenthe inspectionwas conducted. Illinois EPA

originally observedthematerialon site in October2003. Tr. at 12. Accordingto theNational
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WeatherService,monthlynormaltemperaturesfortheStateofIllinois remainbelowfreezingfor the

monthsof December,Januaryand February.’ Although theseaveragesmaynot be specifically

representativeoftheweatherin MassacCountyin 2003,it is likely thatthegroundwouldhavebeen

dryand/orfrozenduringatleastsomepartoftheperiodbetweenOctober2003andApril 2004. The

Illinois EPA inspectortestifiedthat it would havetakenno more thantwo weeksto removethe

estimated30-40cubicyardsofmaterialfrom thesite. Tr. at 12. Therefore,Respondent’scomplaints

aboutpoorweatherdo not riseto the levelofthe“uncontrollablecircumstances”requiredby Section

31.1(d)(2)oftheAct to provideadefenseto theviolations.

Respondentalsoraisesthecommondefenseofpoverty,in thathewasfinanciallyunableto

removethewastefrom thesiteduringthesix monthsbetweenOctober2003andApril 2004. Tr. at

13, 16. In fact,Respondentdid nothavethewasteremoveduntil October2004,approximatelya

yearafter it was first observedby Illinois EPA. Tr. at 14. However,Respondentoffered no

documentaryevidenceof his financial condition, either by way of tax Teturns,bank account

statements,orcreditreportsto verifyhis claims. Therefore,hehasnotcarriedhisburdenofproofas

to this affirmative defense. Furthermore,evenif the allegationthat Respondenthada financial

inability to comply with the law were takenastrue, Respondentintroducedno evidencethat his

fitiancial condition was the result of “uncontrollable circumstances,”as requiredby Section

31.1(d)(2) oftheAct to provideadefense.At worst,theevidenceshowsthatRespondent’sfinancial

situationis fluctuating,becausehewasableto afford to properlydisposeofthewaste,onceIllinois

EPA filed this AdministrativeCitationandset it for hearing. Tr. at 13, 17.

TheIllinois EPAphotographsandinspectionreportandtheeyewitnesstestimonyshowthat

Respondentallowed opendumping of wastein a mannerresulting in litter and depositionof

‘Seehttp:Jh~’.ww5.ncdc.noaa.gov/climatenormalslhcs/HCS_4I .pdf
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constructionordemolitiondebrisin violation ofSections2l(p)(l) and2l(p)(7)oftheAct. Illinois

EPA requeststhat theBoardenterafinal orderfinding that Respondentviolatedthesesectionsand

imposingthestatutorypenalty.

RespectfullySubmitted,

DATED: December13, 2004 )%‘~ ~
Michelle M. Ryan
SpecialAssistantAttorneyGeneral

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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PROOF OF SERVICE

I herebycertify that I did on the 13” dayofDecember2004,sendby U.S. Mail with postage

thereonfully prepaid,by depositingin aUnitedStatesPostOfficeBox atrueandcorrectcopyofthe

following instrument(s)entitledPOST-HEARINGBRIEF OF COMPLAINANT

To: JohnBrown
1805Neville Street
Metropolis, IL 62960-1443

andtheoriginal andnine(9) trueandcorrectcopiesofthesameforegoinginstruments

To: DorothyGunn,Clerk
Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601

• ________

Michelle M. Ryan
SpecialAssistantAttorneyGeneral

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544

THIS FILING SUBMITTED ON RECYCLEDPAPER


