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POST-HEARING BRIEF OF ARCHER DANIELS MIDLAND COMPANY

Bonita Saxburyis extremelybotheredby the soundfrom fansusedattheArcherDaniels
MidlandCompany(ADM) elevatorin Hull, Illinois. Sheis botheredto theextentthat she
feelsshemustleaveherhometo getawayfrom it. Thatconclusionseemsinescapable.
Shetestifiedto that (R. 51),andshehasspenta lot oftime andeffort trying to stop it. It is
difficult to think of any reasonshewould havefor doingthatif it werenot true.
Unfortunately,it is just ashardfor ADM to understandwhy thesoundbothersheras
muchasit does,andwhy shefeelsthatADM is treatingheras“a little bugthat neededto
be squashed.”(Briefatp. 2).

Thehearingin thismatterand theSaxburys’briefaremuchlessformal thanin atypical
Boardproceeding,largelybecause,astheSaxbury’spointout, while Bonnieis
representingthem, sheis not anattorneyandis not familiarwith theBoardproceedings
andprocedures.And that’sfine. TheIllinois EnvironmentalProtectionAct authorizes
citizensuitsandallowscomplainantsto representthemselvessothattheymaybeheard.
Further,theBoardhasalonghistoryofallowingconsiderablelatitudeto theparticipants
in suchproceedings.Giventhecasestatus,ADM believesasomewhatlessformal
responseis appropriateon its behalfaswell.

By wayofbackground,ADM usestheHull elevatorfor long-termgrainstorage(R. 63).
Generally,wheatis broughtin during thesummerandsoybeansin thefall (Id.). To keep
thegrain“in condition” thetemperatureofthe grainin theelevatormustbekeptcloseto
theoutsidetemperature(Ia.). Whenthetemperaturedifferencegets too large,theaeration
fansareusedto reducethat difference(id.).

TheSaxburysmovedinto theirresidenceacrossthestreetfrom theelevatorin 1958(R.
13)whenBonniewould havebeenabout16 yearsold. (See,R. 47).The elevatorhad



alreadybeenbuilt by thattime (R. 52). In the 1 980stherewereseveralotherstructureson
thesite, includingagraindryer thatwassometimesrunaroundtheclock (R. 52).When
thegraindryerwasrunning, thesoundsfrom thefacility weremuchlouderthantheyare
now (14.). Bonniewasapparentlyliving in Arizonaat thattime (R. 48),but Richardwas
still living there.

ADM purchasedtheHull elevatorin 1998(R. 61). In that year,thereweretwo portable
top fansto drawoff themoistureandthreebottom fans(onefixed andtwo portable)used
for aeration(R.61).Mrs. Saxbury’scomplaintin thefall of2000wasthefirst timeADM
receivedanycomplaintaboutnoisefrom theelevator,andno oneelsehasever
complainedsincethat time, exceptfor RichardSaxburythroughthefiling ofthe formal
complaintin this matter(R. 62).

Contraryto Mrs. Saxbury’sperception,ADM did not ignorethe initial complaint.
AppropriateADM personnelvisited theelevator,identifiedthe fansasthemost
noticeablesourceofsoundanddecidedon apolicy of limiting fanusageto thehoursof
8:00 a.m.to 5:00 p.m. asofOctoberorNovember2000(R. 62).ADM also decidedto
modifythe stationaryfan which appearedto bethemostsignificantsourceofsound.At a
costofapproximately$100 in materials,ADM insulatedtheintake(R. 63).While the
insulationhelpedsome,ADM decidedto removethat fan in 2002which required
modificationsto thebin it servedsuchthat aquieter,portablefancouldbehookedup to it
asneeded(R. 64-65).

ADM nextbuilt enclosuresaroundthetwo portablebottomfans,insulatedthemand
baffledtheair intakesat acostofapproximately$650plus labor(R. 65-66).In addition,
ADM replacedthe3450RPM motorsin thetopportablefanswith 1750RPM motorsat a
costof$550to $600pluslabor(14.).Themodificationofthetop fansmadethesound
from thosefansvirtually unnoticeableat theroadbetweentheelevatorandtheSaxbury
home(R. 66).Finally, ADM lengthenedtheair ductsto someofthebins sothatit could
limit theplacementoftheportablefanto eitheroftwo positionsfor servingthebins
closestto thestreetat acostof approximately$1,500plus labor(R. 66-67).Thetwo
positionswereselectedon thebasisofminimizingtheamountofsoundreachingthe
neighborsby usingthebins asbarriers(R. 67-68).In oneofthepositions(which she
refersto asbeingbehindtheoffice), Mrs. Saxburystatedshecouldonly hearit whenit
wasbeingturnedonoroff (R. 49). In theotherpositionthenoiseis reduced,butnot as
dramatically(R. 68).All oftheseactionsweretakendespitethe factthatADM did not
believethesoundsfrom theelevatorconstitutedanuisanceevenbeforethese
improvementsweremade.

In summary,ADM haslimited thehoursoffanusageto normalweekdaybusinesshours.
It haseliminatedthefanwhich producedthemostsound.It hasvirtually eliminatedany
soundfrom the topfans.It hasgreatlyreducedthesoundfrom thenow-insulatedand
baffledportablefan in oneofthepositionsin which it is currentlyusedto theextentthat
Mrs. Saxburycanonlyhearit whenit is turnedon and off. Whenplacedin theother
position,thesoundproducedhasbeenreducedthroughinsulationandbaffling andby its
placementbehindoneofthebins (with respectto the Saxburyhome).



Yet, noneofthis hassatisfiedMrs. Saxbury.In fact,Bonniefinds this sounacceptable,
sheaskstheBoardto orderthe facility to ceaseoperationandpayaone-timepenaltyof
$50,000plus $10,000perday retroactiveto theyear2000,therebyresultingin atotal
penaltyofbetween$14 and$18 million dollars(dependingon whenin 2000thepenalty
wouldbe retroactiveto). Thatwould, ofcourse,beby far the largestpenaltyever
imposedby theBoard.

In makingadeterminationofwhetheranoisenuisanceexists,theBoardproceedswith a
two-stepanalysis.First, it determineswhetherthesoundinterfereswith the enjoymentof
life orany lawful businessor activity. Zivoli v. ProspectDrive & Sport Shop.Ltd.
(March14, 1991),PCB89-205,slip op. at 9. If theBoardconcludesthatthereis an
interference,it next looks to whetherthe interferenceis unreasonablebasedon thefactors
set forth in Section33(c)oftheAct (415 ILCS 5/33(c)(1998)).Scarpinov. HenryPratt
~ (April 3, 1997),PCB96-110,slip op. at 15.

Theonly personsalleginganyinterferencein their livesdueto soundsfrom theelevator
aretheSaxbury’s,andit is probablyfair to infer thattheonly persontruly feeling that
wayis Bonita Saxbury.Richardjoined in thefiling ofthecomplaint,andathearinghe
wascertainlysupportiveof his sister.However,exceptforhavingsignedtheComplaint,
he hasnevercomplainedto ADM aboutthesoundsfrom the elevator.Thereis no
indicationin therecordthatheeverleft thehousedueto thenoiseexceptwith his sister.
Further,hedoesnothearverywell andwearsahearingaid (R.13 and18).

Thesoundsfrom thefan do botherBonniegreatlyandhaveaffectedherlife, but thereis
arealquestionwhethertheir impactonherbearsanysignificantrelationshipto thesound
volume. Shedoesnot, for example,appearto believethatthefanscanonlybeonoroff
dueto thesoundvaryingfrom “fairly low” to “unbearable”despitethe cleartestimony
thatthereareno othercontrolson thefans(Brief atp. 1 andR. 36).Thereis evenreason
to believethaton ChristmasEveof2003 shemayhavefoundthe soundsfrom thefan
unbearablewhenthe fanwasnot evenrunning(Briefat p. 1 andR. 38 and81-82).

Bonniestatedthat“when you hearthenoise,it makesyou — afterawhile it goeson so
long, it makesyouvery nervous..,if you listen to it longenough,you~mightjust really go
overtheedge”(R. 47).Thatmayhelp explainhow shecouldsaythat theactionsADM
hastakenhavenotreducedthesoundlevelsimmediatelybeforeacknowledgingthatnow
thetopfansare“not theproblem” andthatwhentheportablefan is behindtheoffice, “it
doesn’tbother”her (R. 49).

Sounddoesnot riseto the levelof interferenceif it is merelyasourceofaggravation.
Kochanskiv. HinsdaleGolfClub (July 13, 1989),PCB 88-16,slip op. at 14. Theinitial
questionfor theBoardto answer,therefore,is whetherMrs. Saxbury’s reactionto the
elevatorsoundsis dueto an“aggravation”thathasgottenoutof hand,orwhetherthe
soundtruly constitutesan interference.However,evenif theBoardshould concludethat
thereis an interferencewith theenjoymentof life, basedon thefactsofthis case,the



Boardmustconcludethatsuchinterferenceis notunreasonablebasedonananalysisof
theSection33(c) factors.

First, thecharacteranddegreeofinjury is minor. Thefansarerarelyusedoutsideofthe
hoursof 8:00 a.m.to 5:00 p.m.on weekdays.Duringmuchoftheyear,thefansareused
little, if at all, sincetheyarenot needed.Significantusageofthefansis generallylimited
to July throughNovember,andthe amountofusageis generallya coupleofdaysaweek
in thesummerand earlyfall monthsandincreasesto asmuchas4 or 5 daysaweek as
winter arrives(R.76-77).Further,on thedaystheyareoperated,thefansareoftennot
usedduringtheentireworking day(14.).

ADM alsonotesthat only theSaxburyshavecomplainedof anyinterferencewith their
enjoymentof life, despitethefactthat fourotherhomesareaboutascloseasorcloserto
thefacility thantheSaxburys(R. 70),andtheresidentsofeachofthosehomeshavefiled
public commentswith theBoardstatingtheyarenotbotheredby thesoundsfrom the
elevator.(See,PublicComments1-4 filed with theBoardon November1, 2004.)Those
public commentsincludebothlettersandaffidavitsstatingthatthe soundsfrom the
elevatorhaveneverbotheredthem.

As theBoardstatedin Swedav. OutboardMarineCorporationandthe CityofWaukegan
(August5, 1999),PCB99-38,slip op.at p. 12:

The factthatnot everyonein thevicinity ofanoisesourceis botheredby that
noisewill not zpsofactopreventafindingofnoisepollution. (Citationomitted.)
Therecomesapoint, however,atwhichtheevidenceestablishesthat, whatever
thecomplainant’ssubjectiveexperience,thereis nounreasonableinterference
whenthenoisesourceis viewedobjectively.We concludethatthispointhasbeen
reachedin this case.Becausetheevidenceindicatesthatmostpeoplein the
affectedareaarenot significantly botheredby the ... noise, theBoardconcludes
that this factorsupportsafinding thattheinterferenceexperiencedis not
unreasonable.

TheBoardshouldreachthesameconclusionherewheretheSaxburysaretheonlyones
complaining.

Second,bothpartiesagreetheelevatorhassignificantsocialandeconomicvalue,and
that the fansarea necessarypartoftheelevator’soperation(R. 75).Theelevator
employsonefull-time employeeandtwo orthreetemporaryemployeesfrom thetownof
250people(R. 70-71). It payspropertytaxesofapproximately$20,000peryearand
servesthefarmerswithin.a20 to 25 mile radius(R. 71)~It bringsbusinessto the local
servicestationandrestaurant,andit supplies750,000to onemillion bushelsofgrainto
theADM processingsystemannually(14.). TheColgrovesstatedthat theelevatoris “an
assetto the livelihood ofourtownandthesurroundingcommunity” (PC4).Ms. Cox
statedthattheelevatorspresence“is notonly approvedby thevastmajorityofthe
residents,butverymuchappreciated”(PC3).Thus,this factoralso supportsafinding that
anyinterferenceexperiencedis notunreasonable.



Third, theelevatoris suitableto theareainwhich it is locatedandhaspriority of
location.It wasbuilt in the early1950son ano longerexisting rail spuron thesouthwest
sideoftown in an agriculturalareaofIllinois (R.61). TheSaxburysmovedinto their
currentresidencein 1958,andas far asBonniecanrecall,theelevatorwasalwaysthere
(R. 13 and52).While thereis someconflicting testimonyregardinghowtheintensityof
thesoundfrom the facility mayhavevariedovertheyears,basedon thenatureof the
operationsandequipmentat thefacility, it is reasonableto conclude,asMr. Dimmit
testified,thatthe soundsweremuchlouderin the 1980sthantheyarenow (R. 60).The
Colgroves,Wards,Ms. CoxandMr. Gill all statedthatthesoundsfrom theelevatornow
areeitherlessnoticeableorno morenoticeablethanwhenthemovedin (seePC 1-4).
Certainly, thereis no evidencethat anyoneotherthantheSaxburysbelievestheelevator
is unsuitablylocated.

TheBoardshouldalso conclude,againdespitesomecontrarytestimonyfrom the
Saxburys,thattheeffortsADM hasmadeto minimizethesoundfrom thefacility have
beeneffective,and thatthepresentimpactof thesoundis muchlessthanit waswhen
Bonniefirst complainedto ADM. EvenRichardtestifiedthathe “would tradethisnoise,
thepresentnoise,for theonewe did have”beforeBonnie’s initial complaint(R. at 8 and
18). TheBoardshouldconcludethatthis factoralsosupportsafinding that any
interferenceis not unreasonable.

Fourth, it is not economicallyreasonableto reducethesoundemissionfurther.Thereis
no evidencein therecordofanymeansofdoing so.On thecontrary,neitherMrs.
SaxburynorMr. Dimmitt is awareofanysuchmeans(R. 52 and70).Thesoundthe
Saxburyshearis not from thefan itself, but ratherresultsfrom themovementof air
throughductingfrom thefansto andthroughthebins (R. 78).Theductingmustgo to
eachofthebins on the elevatorpropertywhichwouldmakeit verydifficult and
expensiveto attemptto blockwhile beingableto movefreely aroundtheproperty;
Again, theBoardshouldconcludethatthis factorsupportsafinding that anyinterference
is notunreasonable.

Thefifth factorunderSection33(c) is subsequentcompliance.However,sinceADM
believesthatthe elevatorhasalwaysbeenin complianceduringADM’s ownership,
ADM will insteaddiscussits improvedcompliance.ADM hasset forth, above,the
variousactionsit hastakensinceMrs. Saxburyfirst complainedaboutthenoisefrom the
elevator.ADM hasspentat least$2,800in materialsfor theseimprovements.While the
laborwasperformedby ADM suchthat it cannotattributespecificlaborcosts,a
reasonablerule-of-thumbis thatlaborcostsdoubleoverallprojectcosts.Therefore,ADM
hasactuallyspentapproximately$5,600andplacedself-imposedrestrictionson its
operatinghoursto reducethe impactofthe soundon its neighborsdespitethefact thatit
believesthefacility hasalwaysbeenin compliance.It undertooktheseactionssimply
becausethesoundbotheredMrs. Saxbury.Basedon theactionsADM hastakento reduce
thesoundlevels,theBoardshouldconcludethatthis factorsupportsa finding that any
interferenceis notunreasonable.



TheSaxburysbelievethatADM’s efforts to reducethesoundlevelsproveanoise
nuisance.TheSaxburysask:“If therewastruly no problem,whywould you [ADM]
spendmoneyto fix somethingthatdoesn’texist?” (Brief atp. 1). Bonnierefusesto
believeit couldbe an attemptto bea goodneighborbecause“ADM is... trying to make
money”(R. 50).Well, ADM is trying to makemoney,butADM hasfoundthatbeinga
goodneighborhelps it makemoneybecausethereis morevalueto spendingmoneyon
improvementsto its facilities thanthereis on spendingmoneyto fight its neighbors.In
this case,unfortunately,despiteall ofADM’ s efforts, Bonniebelievesthatthesounds
from theelevatorare‘lust asloudandobnoxious”asbeforetheimprovementswere
made(Briefat P. 1), leavingADM no optionotherthanproceedingto aBoarddecision.

It is nownearingthetime for theBoardto renderits decision.ADM believestheBoard
could,on thebasisofthis record,find that thereis no interference.Evenif it doesnot,
however,theBoardshouldfind thatanyinterferencewasreasonablesinceeachofthe
Section33(c) factorssupportssuchafinding.

However,ADM notesthat ajoint motion for a sitevisit remainspendingbeforethe
Board.By OrderdatedOctober7, 2004,theBoardreservedruling on thatmotion “until
aftertherecordhasbeenfully developedat hearing.”Thathasnow occurred,andADM
renewsits requestdueto its concernthatif theBoardwereto find thatno nuisanceexists
on thebasisofthepresentrecord,theSaxburysmaywell feelthattheresultwasdueto
theirinability to retaina lawyerandanoiseconsultantto presenttheircasefully rather
thanthefact that nonuisanceactuallyexists.If, however,theBoardwereto visit thesite,
theSaxburyswouldknow thattherecasehadbeenheard.

WHEREFORE,ArcherDanielsMidland Companyrespectfullyrenewsits requestfor a
sitevisit andfurtherrequeststhat theBoardfind thatno noisepollution violationhas
occurred.

ArcherDanielsMidland Company
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