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PETITIONER’S STATUS REPORT

Pursuant to the Hearing Officer Order dated August 7, 2003, Petitioner Indian

Refining Company(“IRC”), now part of the AWR Liquidating Trust (the “Trust” and

collectively referred to as the “Petitioner”), through its attorneys,FunkhouserVegosen

Liebman& DunnLtd., herebysubmitsthis StatusReport.

1. This appealarisesout of theIEPA’s impositionofcertainpermitconditionson

the closureof a land treatmentunit (D081, commonlyknown as the “land farm”) locatedin

LawrenceCounty, Illinois underobligationsimposedby the 1992 ConsentOrder enteredby

theCircuit Court of LawrenceCounty (“ConsentOrder”) addressingenvironmentalissuesat

theformer Texaco-LawrencevilleRefinery (the “Site”). In the ConsentOrder, IRC pledged

approximately$2.9 million in the form of various irrevocable lettersof credit (fully cash

collateralized)to assurethe completionof remedial investigationsrequiredby the Consent

Order,ofwhich$1,873,300hasbeenpledgedfor closureactivitiesassociatedwith theRCRA

closureplansfor theRCRA tanksystemsandtheland farm at theSite.



2. By agreementofthepartiesandwith theapprovaloftheBoard,this appealhas

leenpendingsinceApril 12, 1993, without ahearingdatehavingbeenset.

3. Overthe pastfew years,muchhaschangedin the relationshipof the parties

andwith theenactmentof newenvironmentallawsand regulationsthat governthe closureof

thelandfarm andtheappropriatenessoftheoriginal permit.

4. On March24, 1994, IRC submitteda settlementproposalto the IEPA for its

considerationthat was substantially acceptedby the IEPA. The parties conferred by

conferencecall onAugust9, 1994,which resultedin furtheragreement.A reviseddraft ofthe

settlementproposalwascirculatedto theIEPA onAugust23, 1994, andIRC believedthat an

agreementwasimminent.

5. In mid-October1994, IRC proceededwith additional soil samplingat thesite

pursuantto a samplingpianthat previouslyhadbeenapprovedby the IEPA. However,on

October31, 1994,theIEPA notified IRC that it was requestingadditionalsamplinglocations

and parameters.BecauseIRC alreadyhad completedthe originally approvedsampling, it

suggestedthat the IEPA hold its additionalsamplingproposalsin abeyanceuntil the IEPA

had an opportunity to review and analyzeIRC’s initial samplingresults. TheIEPA agreed

with IRC’s suggestion.

6. In early 1995, IRC beganpreparinga report regardingthe samplingresults

from the October 1994 sampling event that IRC intendedto submit to the IEPA for its

review. Dueto eventsaffectingIRC ‘ s financialstatus,thecompletionofthe samplingreport

wasdelayed. IRC’s delay wasdiscussedwith counselfor the IEPA and with other IEPA

officials.
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7. In late 1995, IRC’s stock was sold by Castle EnergyCorporation(CEC) to

American WesternRefining, L.P. (“AWR LP”), after which IRC resumedwork on the

report. IRC’s only form of operationalfundingwasthroughtheIRC Note assumedby AWR

LP from Indian Refining Limited Partnership,which was formedby CEC to operatethe

refinery.

8. On November6, 1996, AWR LP filed for protectionunderChapter11 of the

UnitedStatesBankruptcyCode. AWR LP’s bankruptcyessentiallyeliminatedIRC’s ability

to obtainfunding in additionto the approximate$2.9 million which IRC hadalreadypledged

pursuant in the letters of credit issuedunder the 1992 Consent Order to complete its

investigativeand closureactivities. IRC did not file bankruptcy. In or aroundJune2000,

pursuant to the requestof IRC, the IEPA reducedthe letters of credit requirementsby

$100,000 to allow IRC to use the associatedpledgedfunds for fulfilling their current

operationalandConsentOrderrequirementsasrequestedby theIEPA.

9. Effective July 1, 1997, the Board adoptedthe TACAO rules that govern

standardsfor remediationofcertaincontaminatedpropertiesin Illinois.

10. On July 28, 1998, the United States Environmental Protection Agency

(“USEPA”) proposedaddingthe Site to theNationalPriorities List (“NPL”). 63 Fed. Reg.

40247, 40252 (July 28, 1998). On October 9, 1998, the USEPA issuedto potentially

responsiblepartiesa SpecialNotice Letter and a draft AdministrativeOrderby Consentto,

includingamongotherparties,IRC, AWR LP, Texaco,andCEC. On December1, 2000, the

Site was listed on theNPL. The Stateof Illinois hastakenthe lead in the environmental

investigationoftheSite.
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11. In or aroundNovember1998, Texacobegandiscussionswith the IEPA and

EPA concerningremedialinvestigationsat theSite. It wasagreedamongIRC andtheIEPA

that the remedialstudiesandland farm closureactivities asoutlined in the ConsentOrder

would be postponedpendingresolutionof the Texaconegotiations.On or aboutJune15,

1999, Texacoenteredinto anAdministrativeOrderby Consent(“EPA TexacoAOC”) with

the IEPA and EPA to perform a remedialinvestigationand feasibility study for the Site,

including, but not limited to, the landfarm (“TexacoRI/PS”). On or aroundDecember13,

2000, Texacoenteredinto an Administrative Orderby Consent(“Texaco AOC”) with the

JEPA, supercedingtheEPATexacoAOC. The TexacoAOC provided,amongotherthings,

for Texacoto developa work plan and implementthe TexacoRI/PS. The TexacoRI/PS

activitiesrequiredTexacoto performmanyofthesameinvestigations/studiesasrequiredby

the IRC ConsentOrder. On informationand belief, Texacohascompletedits work planfor

theRI/FS.

12. On May 21, 1999,IRC and its counselconducteda telephoneconferencewith

the IEPA, again, to discuss,amongother things, resolutionof this Appeal. The IRC and

IEPA alsodiscussedIRC’s proposedFive-YearMaintenancePlanfor theLawrencevilleSite,

which wassentto theIEPA on March22, 1999.

13. IRC and its counselagainmet with representativesfrom the IEPA and the

Illinois Attorney General’sOffice on July 22, 1999 to discussthe resolutionof this Appeal

andtheproposedfive-yearplan. Thosediscussionswererenewedin 2000.

14. On October4, 2000, a meetingwasheldwith IEPA representativesto discuss

the IRC ConsentOrderand the land farm closureissuesin an effort to revisethe Consent

Orderto eliminatethe duplicateinvestigations/studiesthat Texacois currently obligatedto
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performunderthe EPA TexacoAOC. At that time, further discussionswere tabledasthe

IEPA had not receiveda final version of the draft Texacowork plan for its RI/PS to

determinewhether the land farm would be kept operational for proposedremediation

activitiesor closedpursuantto theConsentOrder.

15. As part of the GovernmentalAgency Global Settlementnegotiations(which

continued through the end of December2001 and included the IEPA, EPA and other

agencies)pursuanttheAWR LP’s First AmendedJointChapter11 Planof Liquidation (the

“AWR Plan”), the IEPA and IRC agreedthe ConsentOrder would not be amendedor

modified until suchtime as appropriatework requirementscould be determinedand the

currentwork requirementsas outlined in the ConsentOrderwould be suspendeduntil such

determinationswere made. Suchdeterminationwas to be madeupon approval,or shortly

thereafter,oftheAWR Plan.

16. On or aboutApril 23, 2003, theUnited StatesBankruptcyCourtapprovedthe

AWR Plan and enteredappropriateordersconfirming it. UndertheAWR Plan,AWR LP

ceasedto exist and AWR Liquidating Trust (“Trust”) was formed as a Delawaretrust to

managethe environmentalissuesrelating the Site, including IRC’s obligationsunderthe

ConsentOrder. Pursuantto theAWR Plan,suchIRC obligationsassumedby theTrustwere

limited to theConsentOrderandanyamendmentsthereofandto thefundscurrentlypledged

by IRC to the IEPA undertheConsentOrder. As reflectedin Section6.7 of the confirmed

AWR Plan, the IEPA and the Trust agreedto suspendwork activities underthe Consent

Orderin orderto beginnegotiationsof a newwork planand a continuedpledgeof funds to

completeeachidentifiedtask:
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Due to the uncertaintysurroundingwhich of the IRC investigationand remediation
obligationsunderthe 1992 Consent[Order] maybeundertakenby Texaco,and upon
agreementbetweentheIEPA andIRC, the1992Consent[Order] will notbe amended
or modified until suchtime as appropriatework requirementsfor the environmental
studiesandremediationlclosureactivities for theIRC Propertyhavebeenestablished
by theIEPA and IRC. ~ [A]ll of the IRC assetsand complianceobligationsunder
the 1992 Consent[Order] and any contractualobligations shall becomeassetsand
compliance/contractualobligationsof the AWR Liquidating Trust. ~ Discussions
and negotiations related to revising the work plans and financial assurance
requirementsassociatedwith the 1992 Consent[Order]areongoingandareexpected
to continueafterconfirmationofthe [AWR] Plan.

17. On informationtheTrusthasreceived,Texacohassubmittedand/ordiscussed

with theIEPA a planto closethe landfarmunderits currentRI/PS(insteadof retrofitting it

for ongoingremediationactivities aspreviouslysuggested).In thesediscussions,theclosure

was to be implementedat a costsubstantiallylessthanthe $1.8million currentlyassociated

with theclosureactivities in the 1992ConsentOrder. TheTrustalsobelievesthat closureof

the landfarm undernewregulationspromulgatedundercurrentTACAO and/orsimilar laws

would saveover $1.3 million asopposedto a closureunderthe permit at dispute in this

Appeal,while continuingto protectpublic healthandsafety. Thus,themajority of thefunds

currentlyassociatedwith thelandfarm closurecouldthenbeusedto performotherremedial

andsecurityactivities at the Site. To date, theTexacoproposalsto theIEPA havenot been

madeavailableto theTrust to enabletheTrust to commentfurtheron theirefficacy.

18. Pursuantto the confirmedAWR Plan, the Trust hasmadeseveralinquiries,

both oral andwritten, of the IEPA to re-startthe negotiationsrelatedto the amendedwork

requirementsand reduction in the financial assurancerequirements. Thesenegotiations

should lead to modification of the Consent Order, the dismissal this Appeal and a

determinationof theremediationrequirementsat theSite.
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19. Unfortunately,until recently, the IEPA had not provideda timetablefor the

negotiationsof a revisedset of work requirementsasprovidedfor in the AWR Plan. Nor

had the IEPA answeredrepeatedrequeststo conferwith the Trust in order to file a joint

statusreportasorderedby the Board on June6, 2003. The IEPA hasagreedto a meeting

with the Trust personnelon August 21, 2003, to determinethe IEPA’s position on the

negotiations of a revised Consent Order and reduction in the financial assurance

requirementsrelatedthereto.

20. Without theIEPA’s continuedcooperationand directionasexpectedfrom the

AWR Plannegotiationsandconfirmedin theAWR Planby theBankruptcyCourt,Petitioner

cannotinform this Boardhow it will proceedin this matterasthe Trust’sfinancial ability to

comply with the ConsentOrder is limited to the funds currently pledged as financial

assurancesto the IEPA. If Petitionerdismissesthis Appeal,which the IEPA hasexpressly

requestedthatit notdo, thenthe Trustwill berequiredto beginclosureactivities asprovided

for under the currentpermit and the currentConsentOrder. The IEPA, however, may

requestPetitionerto seeka new permit application in light of the proposedRI/PS work as

proposedby Texacoandundermodernclean-upstandards.In the alternative,theIEPAmay

requireTexacoto performsomeor all of theclosureactivitiesrelatedto the land farm, thus

necessitatingfurther amendmentsto the ConsentOrderto be presentedto the Circuit Court

ofLawrenceCountyandadismissalofthis Appeal.

21. While the IEPA hasrecently agreedto meetto discussissuesrelatedto the

Site, this StatusReportmustbe filed by August21 and, therefore,any further insightsfrom

theIEPAwill not be includedherewithprior to its filing. Petitionerwill encouragetheIEPA
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to reportto the Boardtheprogress,if any, on theissuesaddressedhereinin its statusreport

dueon September4, 2003.

22. Petitionerremainsconfidentthat a reasonablesettlementcanbe reachedwith

the IEPA. IRC hasfiled an indefinite waiver of the statutory decisiondatein this matter.

IRC requeststhat no hearingdatebesetuntil thesenegotiationsarecompletedandtheparties

haveexhaustedall settlementopportunities. A telephonicstatushearinghasbeenset in this

matterfor September26, 2003, at 9:00a.m.

Respectfullysubmitted,

INDIAN REFINING COMPANY, now
part ofthe AWR LIQUIDATING TRUST

DamonE. Dunn, Esq.
DanielT. Graham,Esq.
FunkhouserVegosenLiebman& DunnLtd.
55 WestMonroeStreet,Suite2410
Chicago,Illinois 60603
Phone:(312) 701-6800
Fax: (312)701-6801

Dated: August21, 2003

Attorneys
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CERTIFICATE OF SERVICE

Daniel T. Graham certifies that he caused copies of the attached Status Report of Indian
Refining Company, now partof the AWR LiquidatingTrust, to behanddeliveredto

Illinois Pollution Control Board
Attention: Ms. Dorothy Gunn, Clerk

StateofIllinois Building
Suite1150
100 West Randolph Street
Chicago, Illinois 60601

and served on

Mr. Kyle Davis
do Mr. Daniel P. Merriman
Illinois EnvironmentalProtectionAgency
Division ofLegalCounsel
2200 Churchill Road
Springfield,Illinois 62794-9276
VIA FACSIMILE at 217-782-9807and U.S.MAIL

Ms. CarolSudman
HearingOfficer
Illinois Pollution Control Board
1021 NorthGrandAvenueEast
P.O. Box 19274
Springfield, Illinois 62794-9274
VIA U.S.MAIL

onAugust21, 2003, beforethehourof 5:00p.m.

Da~niei T. Graham


