
PEOPLE OF THE STATE OF ILLINOIS

DRAW DRAPE CLEANERS, INC., an
Illinois corporation,-

RECE~VED
CLERK’S OFFICE

STATE OF ILLINOIS
Pollution Control Board

Respondent.

NOTICE OF FILING

To: JoelJ. Sternstein,Esq.
AssistantAttorneyGeneral
EnvironmentalBureau
188 W. RandolphSt.,

20
th Floor

Chicago,IL 60601
FAX: (312)814-2347

BradleyP.Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100 WestRandolphStreet
Chicago,Illinois 60601
FAX: (312)814-3669

MaureenWozniak,Esq.
Illinois EnvironmentalPrOtection

Agency
1021N. GrandAvenue,East
P.O. Box 19276
Springfield, IL 62702
FAX: (815)782-9807

OnAugust2, 2004,wefiled with theClerk oftheIllinois Pollution ControlBoard,James
R. ThompsonCenter,100W.Randolph,Suite11-500,Chicago,Illinois 60601,AMERICAN
DRAPERY CLEANERS& FALMEPROOFERS & RICHARD ZELL’S RESPONSETO
SECOND MOTION FOR PARTIAL SUMMARY JUDGMENT, acopyofwhich is served

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD AUG 2

Complainant,

V. CaseNo. PCB 03-51
(Enforcement— Air)

on you.



CERTIFICATE OF SERVICE

I, MicheleRocawich,certifij that on August2, 2004,Respondents’Responseto Second
Motion for Partial SummaryJudgmentwasservedon:BradleyP. Halloranby handdelivery;and
JoelJ.Stemsteinand MaureenWozniakby facsimileand first classmail.

~ ~
MicheleRocawich



Ariel Weissberg,Esq.
MicheleRocawich,Esq.
WEISSBERGAND ASSOCIATES,LTD.

401 5. LaSalleSt., Suuite403
Chicago,IL 60605
AttorneyNo. 03125591
312-663-0004

AMERICAN DRAPERY CLEANERS &
FLAMEPROOFERS and RICHARD ZELL,
Respondents,

By: ~ /

Oneoftheirattorneys



CLERK’S OFFICE

AUG -. 22004

BEFORE THE ILLINOIS POLLUTION CONTROL BOARDSTATE OF ILLINOISPoIlut~onControl Board

PEOPLEOF THE STATE OFILLINOIS )
)

Complainant, ) No. PCB03-51
) (Enforcement- Air)

DRAW DRAPECLEANERS, [NC., )
an Illinois corporation,AMERICAN )
DRAPERYCLEANERS& FLAMEPROOFERS )
INC., an Illinois Corporation,and )
RICHARD ZELL, an Illinois resident, )

)
Respondents. )

DRAW DRAPE CLEANERS’RESPONSE
TO SECONDMOTION FOR PARITAL SUMMARY JUDGMENT

RespondentsRichardZell (“Zell”), an Illinois residentandAmericanDraperyCleaners&

Flameproofers(“AmericanDrapery,”)(jointly “Respondents”)by theirattorneys,WEISSBERG

AND ASSOCIATES,LTD., respondto Complainant’sSecondMotion for PartialSummaryJudgment

andin supportstates:

MITIGATING CIRCUMSTANCES DICTATE FINDING FOR RESPONDENTS

Respondentsoperateadry cleaningfacility that is uniquein thattheirprocess

commerciallyflameproofsdrapesin a costeffectivemannerthat triples thelife ofthedraperies.

Theirprocessprovidesauniqueandusefulservicethat theStateofIllinois hasapprovedfor use

by schoolsandrelatedentities. In fact theStateofIllinois listsRespondents’operationasa

sourceon its website. At issuein this Complaintis emissionsfrom Dryer #2 whichRespondents

installedin 1996 to usein placeofanidenticalDryer (i.e.,Dryer #1)whichweredamagedin a

fire atRespondents’facility in 1994. The 1994fire damagedRespondents’physicalplantand

Dryer#1 whichwereinstalledin the 1 960s. Pursuantto theIllinois EnvironmentalProtection

Act (“Act”), 415ILCS 5/31(2002),Dryer#1 were“grandfatheredin” anddid not requirea

permit.



After thefire in 1994,Respondentsobtaineda permit to rebuildtheirplant. Dryer#1

whichweredamagedin thefire werea 110 lb. dryer andRespondentsneededadryerofthatsize

for theiroperations.Whentheplantwererebuilt, therewereno recoverydryeravailablelarge

enoughfor thesizeofRespondentsoperationsandRespondentsneededa dryerthesizeofDryer

#1 to continuetheiroperations.Therefore,RespondentsinstalledDryer#2 on an interimbasis

until it couldpurchasearecoverydryerin thepropersize. Respondentsbelievedthatbecause

Dryer#2 wasidenticalto Dryer #1 whichdestroyedin thefire, it couldoperateDryer#2 without

violatingtheAct.

Respondentsimmediatelyorderedanewrecoverydryerwhenarecoverydryerin the

propersize(i.e.,a 100 lb. recoverydryer)becameavailablein May 2002. Themanufacturer

acceptedRespondents’orderforthenewrecoverydryerin May2002anddeliveredthenew

dryer (Dryer#3) in lateSeptember2002. RespondentsobtainedPermit#02030079,andinstalled

andbeganoperatingDryer#3 in May2003. SinceDryer #2 replacedan identicaldryerdamaged

in the1994fire, RespondentshaveusedDryer#2 mainly to readydrapesforpressingby

“fluffing.” Theprocessof“fluffing” doesnotemitvolatileorganicmaterials(VOM) into the

environment.DuringtheperiodRespondentsoperatedDryer #2, it emittedminimal VOMs into

theenvironment.RespondentsoperationofDryer#2 did notviolatetheFESOP.

Significantly, RespondentshavehadaFederallyEnforceableStateOperatingPermit

(FESOP)sinceapermitwasrequired,andRespondentshavealwaysoperatedtheirplantbelow

theemissionsallowedundertheirFESOPPermit#95100005.In fact,Respondentswould have

to emit an additional 1,000gallonsperyearto reachtheemissionsallowedundertheirFESOP.

Respondentswereseverelyadverselyimpactedby the 1994 fire, rebuilt theirplantand

resumedoperationsthatprovideauniqueserviceto thepublic includingschoolsin Illinois.

WhenRespondentsresumedtheiroperations,Respondentsdid not violatethespiritoftheAct.

In supportoftheirmotion for summaryjudgment,Complainantrelieson theanswers

Respondentsprovidedto Complainant’sinterrogatories.Respondentshaveconsistently

attemptedto work with theIllinois EnvironmentalProtectionAgencyto complywith pollution

controlregulationsandtruthfully respondedto theallegationsofthiscomplaint. Respondents

havenotviolatedthespirit oftheAct and shouldnotbepunishedfortheircompliance.
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ARGUMENT

Complainant’smotion askstheIllinois Pollution ControlBoard(“Board”) to find that

AmericanDraperyCleaners& Flameproofers,Inc. andRichardZell “areasliableas

[Respondent]Draw Drapefor theviolationsoftheEnvironmentalProtectionAct (‘Act’)” and

summaryjudgmentshouldbegrantedon thefollowing countsofthecomplaint:1) CountIV

allegingthatRespondentsconstructedan emissionssourcewithout apermitin violation ofthe

Act; 2) CountV --- allegingthat Respondentsoperatedan emissionssourcewithoutapermitin

violation oftheAct; 3) CountVII --- allegingthatRespondentsdid not install asolventrecovery

dryerwith acartridgefilter in violation oftheAct; and4) CountVIII --- allegingRespondents

did notperformtheinitial emissionstestasrequiredby theAct.

As to CountIV which allegesthatRespondentsconstructedanemissionsourcewithout a

permit,RespondentsinstalledDryer#1, a110 lb. dryer, in the 1 960sandoperatedit in

compliancewith Act until theDryerwasdamagedalongRespondents’physicalplantin 1994.

Forcedto rebuildtheirplant in orderto continuetheiroperations,Respondentsobtainedapermit

to rebuild. To resumeoperations,Respondentsneededadryerwith atleasta 100 lb capacityto

replacedestroyedDryer#1. In 1996whentheplantwererebuilt andreadyto operate,arecovery

dyerthat size(i.e.,>100 Ib) wasnotavailable. Therefore,Respondentspurchasedand installed

Dryer#2 whichwasidenticalto Dryer#1. BecausethedryerswereidenticalandDryer#1 was

destroyedin afire andRespondentshadobtainedapermitto rebuild,Respondentsbelievedthey

wereoperatingDryer#2 in compliancewith theAct andthat theiroperatingpermit covered

Dryer#2. As soonasarecoverydryerbecameavailablein thepropersize,Respondentsordered

andinstalledthenewrecoverydryer.

As to CountV which allegesthatRespondentsoperatedan emissionssourcewithouta

permit, from thetimeRespondentsinstalledandbeganoperatingDryer#2, theyoperatedit

mainly to “fluff” draperies.Theprocessof “fluffing” doesnot emitVOMs into theenvironment.

DuringtheperiodRespondentsoperatedDryer#2, theDryerhasemittedminimal VOMs into the

environment.RichardZell providedaverificationwith Respondentsanswersto complaint
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attestingto thesefacts. (copy is attachedto Responseto Motion to Partial SummaryJudgmentas

Exhibit 1). Mr. Zell aversthat: 1) Respondentshavehada FederallyEnforceableState

OperatingPermit (FESOP)sinceapermitwererequired;2) Respondentshavealwaysoperated

theirplantbelow theemissionsallowedundertheirFESOPPermit#95100005;and3)

Respondentswould haveto emit an additional 1,000gallonsperyearto reachtheemissions

allowedundertheirFESOP.

Mr. Zell ‘s verificationconstitutes“evidentiaryfacts” and Complainanthasprovidedno

evidentiaryfactssuchasanaffidavit to controverttheevidentiaryfactssubmittedby

Respondents.Unswomandunverifiedstatementscannotbeconsideredon amotion for

summaryjudgment. Rotzollv. OverheadDoor Corp.,289 Ill.App.3d 410, 16 1-62,681 N.E.2d

156 (
4

th Dist. 1997); Westv. Deere& Co., 201 Ill.App.3d 891, 900, 559 N.E.2d511 (2” Dist.

1990). Unsubstantiatedhearsaystatementscannotbe consideredin ruling on amotion for

summaryjudgment.Laja v. AT& T, 283 Ill.App.3d 126, 136, 669N.E.2d645 (1stDist.

1996)(citingSeefieltv. Milliken NationalBankofDecatur,154 Ill. Spp.3d715, 506 N.E.2d1052

(1987). As such,theBoardcannotconsidertheunswornandunverifiedstatementsof

Complainant’sCounselcontainedin theirmotion for partialsummaryjudgment.

As to CountVII which allegesthat Respondentsdid not install arecoverydryerwith a

cartridgefilter in violation oftheAct, arecoverydryerwith acartridgefilter ofthepropersizeto

replacetheDryerdestroyedin thefire at Respondents’plantwasnot availablein 1996when

Respondentsrebuilt theplantandwerereadyto operate.When arecoverydryerin theproper

size(i.e., a 100lb. recoverydryer)becameavailablein May 2002,Respondentsimmediately

orderedandinstalledanewrecoverydryer. ThemanufactureracceptedRespondents’orderfor

thenewrecoverydryerin May2002anddeliveredthenewdryer(Dryer#3)in late September

2002. RespondentsobtainedPermit#02030079, andinstalledandbeganoperatingDryer #3 in

May2003.

As to CountVIII whichallegesRespondentsdid notperforman initial emissions

test,Respondentsdid notperforman emissionstestwhenRespondentsbeganoperatingDryer#2

asareplacementfor Dryer#1 which wasdestroyedin the1994 fire becauseno commercial

emissionstestwasavailableatthat time. Moreover,RespondentshavehadaFederally
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EnforceableStateOperatingPermit (FESOP)sinceapermitwasrequired,andRespondentshave

alwaysoperatedtheirplant belowtheemissionsallowedundertheirFESOPPermit#95100005.

In fact,Respondentswould haveto emitan additional1,000 gallonsperyearto reachthe

emissionsallowedundertheirFESOP. As statedabove,Respondentsverified this fact and

Complainantdid not controvertthis properlywith supportedmaterialfacts.

Complainant’sunsupportedallegationsaresimplynot sufficient to supporttheirmotion

for partialsummaryjudgment,andRespondentshaveconsistentlyactedin amannerthat

demonstratestheirintent to conformwith thespirit oftheAct.

CONCLUSION

Fortheforegoingreasons,theIllinois Pollution ControlBoardshoulddeny

Complainant’ssecondmotionforpartialsummaryjudgment.

AMERICAN DRAPERY CLEANERS &
FLAMEPROOFERS and RICHARD ZELL,
Respondents,

~
Oneoftheirattorneys

Ariel Weissberg,Esq.
MicheleMaryRocawich,Esq.
WEISSBERGAND ASSOCIATES,LTD.
401 5. LaSalleSt., Suite403
Chicago,Illinois 60605
312/663-0004
FAX: 312/663-1514

5


