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I)
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

JUN212004
iN THE MATTER OF: ) STA

) PoIiutjo~°0~-L~l0IS
CLEAN-UP PART III AMENDMENTS TO 35 ) R04-20 Oarcj
ILL. ADM. CODE PARTS211, 218, AND 219 ) (Rulemaking— Air)

IN THE MATTER OF: )
)

TECHNICAL CORRECTIONSTO ) R04-12
FORMULAS iN 35 ILL. ADM. CODE214 ) (Rulemaking— Air)
“SULFURLIMITATIONS” ) (Consolidated)

COMMENTS OF THE
ILLINOIS ENVIRONMENTAL REGULATORY GROUP

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by oneofits attorneys,N. LaDonnaDriver of HODGEDWYERZEMAN,

andsubmitsits Commentsin theabove-captionedmattersto theIllinois Pollution Control

Board(“Board”), statingasfollows:

I. INTRODUCTION

IERGis a not-for-profitIllinois corporationaffiliated with the Illinois State

ChamberofCommerce.IERGis composedof65 membercompaniesregulatedby

governmentalagenciesthatpromulgate,administeror enforceenvironmentallaws,

regulations,rulesor otherpolicies. A numberof IERG’smembercompaniesconduct

activitiesgovernedby theregulationssetforth in 35 Ill. Admin. CodeParts211, 214,

218, and219.

IERGsubmitsthefollowing commentsin responseto theproposedrulemaking

entitled “In theMatterof: Clean-UpPartIII, Amendmentsto 35 Ill. Adm. CodePart211,



218,and219 (R04-20).” IERGwould like to thanktheBoardfor theopportunityto ask

questionsregardingtheproposedrulemakingduring theMay 6, 2004hearing.’

A. CaptureEfficiencyTestingAlternatives

IERGappreciatesand supportstheproposal’seffortsto providelessburdensome

alternativesto thetaskofestablishingcaptureefficiency. Thesealternativesinclude

utilizing a statisticalapproachthatmayreducetestingtime andeffort, by meetingthe

DataQuality Objective(“DQO”) orLower ConfidenceLimit (“LCL”), Tr. at 27, 28. The

Illinois EPAhasproposedrevisionsto Parts218 and219, primarily at Sections

218/219.105,to accommodatetheDQOandLCL approach.

At theMay 6, 2004hearing,Illinois EPAprovidedanErrataSheetthatcontained

arevisionto thelanguageproposedfor Section218/219.105(c)(2).Illinois EPAdeleted

thesentencesthat stated:“{I]n enforcementcases,LCL cannotbeusedto establish

compliance.Sufficient testsmustbeperformedto satisfytheDQO.” Illinois EPA

revisedwhatis nowproposedto be thelastsentencein Section218/219.105(c)(2),to

state: “[for purposesofestablishingemissioncreditsfor offsets,shutdowns,trading,and

compliancedemonstrationsarisingin enforcementmatters,theDQOmustbe satisfied.”

IERGhastwo mainconcernswith thisprovision, asset forth below.

First,at theMay 6, 2004,hearing,GaryBeckstead,oftheIllinois EPA, testified

regardingthis changeinproposedSection218/219.105(c)(2). Mr. Becksteadstatedthat

the“onusis on thesourceto demonstrate,in an enforcementcase,to demonstratethat

they arein compliance.Theywouldhaveto do soto theDQOlevel.” Tr. at 18, 19.

IERG’s concernwith this statementis that it couldbe readto improperlyshift the

burdenofproofin anenforcementcaseto therespondentsourceto provethat it is in

All referencesto “Tr, at_” referto thetranscriptfor theMay 6, 2004hearing.
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compliance. Underquestioningby IERG,Mr. Becksteadstatedthat thecomplaining

party in anenforcementcasewouldhaveto proveasource’snoncomplianceto theDQO

level andthattheLCL wouldnotbesufficient in that regard.Tr. at 33, 34.

IERGrequeststhattheBoardconsiderremovingtheenforcementlanguagein

Section218/219.105(c)(2)assetforth in theIllinois EPA’serratasheet,andinsertan

additionalsentenceto theerid of thatsection,whiOhwould state:“[I]n enforôementcases,

LCL cannotbeusedto establishnoncompliance,assufficienttestsmustbeperformedto

satisfytheDQO.” IERGsuppliesits proposedrevisionto theentiresectionlaterin this

comment.

Second,IERGcontinuesto haveconcernswith the languagein Section

218/219.105(c)(2)that requiresmeetingtheDQOin orderto establishemissioncredits

for offsets,shutdownsandtrading. Underquestioningby IERG,Mr. Beckstead

confirmedthat evenwith thestreamliningthat theDQOcanprovide,physicaltestingis

still required. Tr. at29. Therefore,arequirementto satisfytheDQOin orderto establish

emissioncreditsfor offsets,shutdownsandtrading,necessarilyrequiresthatphysical

testingoccurbeforethosecreditscanbegrantedby Illinois EPA.

IERGraisedits concernin this regardattheMay6, 2004hearing. Illinois EPA

representativesseemedto imply, in response,that Illinois EPA wasnot intendingto

requireall sources,in all circumstanceswhere-captureefficiencyis involved, to establish

emissioncreditsviaphysicaltestingandsatisfactionofDQO. Tr at 31. Yet, Mr.

Becksteadstatedthatwherea sourcehasusedDQOorLCL to establishits emissionsand

captureefficiency,DQOcriteriawould haveto be satisfiedin orderto establishemission

credits. Tr. at 3 L.
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IERG’ s concernwith this apparentapproachcanbe illustratedwith anexampleof

aunit that, whenoriginallypermitted,wasrequiredto establishcaptureefficiencyvia

testing,andthetestingwasconductedaccordingto theDQO. Foryearsafterward,the

sourcewould reportactualemissionsbaseduponthecaptureefficiencyresultsfrom the

original testing. Now, testingwouldagainhaveto beconductedwhentheunit is shut

downto establishemissioncredits,withoutregardfor howhistorical emissionshadbeen

calculatedandreported.

IERGbelievesthatsuchadditionaltestingatthetime ofshutdownhasnot been

uniformly requiredin thepastandis eveninconsistentwith historicalpractice. For

instance,35 Ill. Admin. Code203 specifieshow emissionoffsetsareto bedetermined,at

Section203.303. Thereis no mentionof atestingrequirementfor Volatile Organic

Material (“VOM”) in Section203.303. Similarly,Part205, which containsthe

regulationsfortheVOM EmissionReductionandMarket System,specifiesat Section

205.500(d) thattheappropriatedemonstrationfor tradableVOM emissionreductions

includecalculationsandsuchsupportinginformationasmaterialusage. Testingis

noticeablyabsentfrom therequirementsfor emissionreductiondemonstrationsin Section

205.500(d).

IERGbelievesthatit is unnecessaryandconfusingto evenreferencethe

requirementsfor establishmentof emissioncreditsin Parts218 and219, which Partsare

focusedon settingemissionlimits andstandards.It would be advisableto let theissues

concerningemissioncreditsremainwith tneregulatoryPartsthat dealspecificallywith

thoseissues.Thus,IERGurgestheBoardto amendtheIllinois EPA’sproposederrata

sheetrevisionsto Section218/219.105(c)(2)by deletingthesentenceconcerningthe
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establishmentofemissioncreditsandaddingthesentencereferencedearlierin this

commentasto enforcement,to stateasfollows:

2) CaptureEfficiencyProtocols

Thecaptureefficiencyofanemissionunit shallbemeasuredusingoneof
theprotocolsgivenbelow. Appropriatetestmethodsto.beutilized in each
ofthecaptureefficiencyprotocolsaredescribedin AppendixM of 40
CFRPart 51 incorporatedby referenceat218.112. Any errormargin
associatedwith atestmethodor protocolmaynotbe incorporatedinto the
resultsofacaptureefficiencytest. If thesetechniquesarenot suitablefor
aparticularprocess,thenanalternativecaptureefficiencyprotocolmaybe
used,pursuantto theprovisionsofSection218.108(b)ofthis Part. For
purposesofdeterminingcaptureefficiencyusinganalternativeprotocol,
sourcesshallsatisfythe dataqualityobjective(DQO)orthelower
confidencelevel (LCL) statisticalanalysismethodologiesaspresentedin
USEPA’s“GuidelinesforDeterminingCaptureEfficiency” incorporated
byreferenceat Section218.112of thisPart. LCL canbeusedto establish
compliancewith captureefficiencyrequirements.For purposcsof
cstablishingemission_creditsfor offsets,shutdowns,trading,and
compliancedemonstrationsarisingin enforcementmatters,theDQO must
besatisfied. In enforcementcases,LCL cannot beuGedto cstabli3h
compliance.Sufficienttestsmustbeperformedto satisfytheDQO. j~
enforcementcases,LCL cannotbeusedto establishnoncomplianceas
sufficienttestsmustbeperformedto satisfytheDQO.

B. Definition ofCarbonAdsorber

Finally, theproposal,asdrafted,hasrevisedthe definition of“carbonadsorber”at

Section211.953. Thefirst sentenceofthereviseddefinition wouldstatethata carbon

adsorberis a“control devicedesignedto removeand,if desired,recovervolatile organic

material(VOM) from processemissions.”This sentencewouldencompassmanymore

controldevicesthancarbonadsorbers,includingcondensers,flares,oxidizers,etc. IERG

believesthatthenextsentencein thedefinitionproperlyrestrictsthe intentofthe

definition. Thus, IERGsuggeststhat thetwo sentencesbejoinedto statethata carbon

adsorberis:
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acontrol devicedesignedto removeand,if desired,recovervolatile -

organicmaterial(VOM) from processemissions;,via rPcemovalof VOM
- is accomplishbdthroughtheadherenceoftheVOM onto the surfaceof

highlyporousadsorbentparticlessuchasactivatedcarbon.

IERG alsopointedout, at theMay 6, 2004hearing,thatthedefinition of“carbon

adsorber”is beingexpanded,in the lastsentenceof theproposedreviseddefinition, to

includeothermediabesidescarbon,suchasoxidesof siliconandaluminum. While

IERG appreciatesIllinois EPA’sdesireto encompassall relevantmedia,IERGvoicedits

concernthatthetitle of thedefinition “carbonadsorber”couldbedeceptiveasto the

typesofdevicescoveredby thedefinition. -

As wasthendiscussedby Illinois EPAandBoardpersonnel,theterm“carbon

adsorber”is utilized throughoutthePart218/219rulesto imposesubstantive

requirements.Tr. at 37-39. For example,see Section218/219.105(d),which requires

continuousmonitoringofVOM concentrationfrom carbonadsorberbedexhaust;Section

2l8/219.434(d)(3),which requiressteamflow monitoring andcarbonbedtemperature

monitoring(SubpartQ leaks);Section218/219.481,whichrequires90%VOM emission

reductionfor carbonadsorbers(SubpartT, Pharmaceutical);andSection2 18/219.505(e),

whichrequiresmonitoringofsteamflow, monitoringof carbonbedtemperatureand

monitoringofdurationofcarbonbedsteamingcycle for carbonadsorbers(SubpartV,

BatchOperationsandOxidation).

IERGwonderswhethersources,reviewingmonitoringrequirementsfor “carbon

adsorbers”in SubpartsQ, T, andV, would understandthat suchrequirementswould also

extendto adsorberswith mediacontainingoxidesof silicaandaluminum. IERGrequests

that theBoardconsidertheneedto readilyunderstandandfollow thePart218/219

requirements.Thus,IERGsuggeststhat if theIllinois EPA insistsuponexpandingthe
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adsorberdefinition, thetitle ofthedefinition shouldbe changedto moregenerally

representthemediacoveredby the definition. While this mayinvQlve revisingusesof

theterm“carbonadsorber”in othersubparts,this effortwould resultin muchmore

straightforwardregulatoryrequirements.

II. CONCLUSION

In theeventthattheBoardadoptstheproposedrulemaking,IERGrequeststhatit

beamendedconsistentwith theabovecomments.TERG appreciatesthis opportunityto

participatein thisrulemaking.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

~
OneofIts Attorneys

Dated: June18, 2004

N. LaDonnaDriver
HODGEDWYER ZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776 -

(17) 523-4900 -
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