RECEIVED

CLERK'S OFFICE
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
JUN 02 2004

STATE OF ILLINOIS
Pollution Control Board

ILLINOIS STATE TOLL HIGHWAY )
AUTHORITY (Lincoln South HPCAP/B)), )
)
Petitioner, )
) |
V. ) PCB - 04-141
' ) (UST Appeal)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )
| )
Respondent. )
NOTICE OF FILING
To:  Renee Cipriano, Director John Kim, Esq.
Illinois Environmental Protection Agency  Special Assistant Attorney General
1021 North Grand Avenue East Illinois Environmental Protection Agency
P.O. Box 19276 ' : 1021 North Grand Avenue East
Springfield, L. 62794 P.O. Box 19276
- : Springfield, IL. 62794 5

PLEASE TAKE NOTICE that on | ﬂgg A ,2004 we filed with the Clerk of the Illinois
Pollution Control Board the originals and nine (9) copies each, via personal delivery, of: (1) Motion
to File an Amended Petition for Review of Agency Modification of High Priority Corrective
Action Plan and Budget and (2) Amended Petition for Review of Agency Modification of High
Priortiy corrective Action Plan and Budget for filing the above-entitled cause, copies of which
are attached hereto.

M/_}’;

Kenneth W. Fupk
Special Assistant Attorney General
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that true and correct copies of the Notice of Filing, together
with copies of the documents described above, were served upon the above-named Respondent by
enclosing same in envelope addressed to said Respondent, certified mail, return receipt requested,
and by depositing said envelopes in a U.S. Post Office Mail Box at Chicago, Illinois, with postage
fully prepaid on the £, day of fune. , 2004

Kenneth W. Funk
Special Assistant Attorney General
Kenneth W. Funk, Esq.
Phillip J. Zisook, Esq.
Karen Kavanagh Mack, Esq.
Special Assistant Attorneys General
225 W. Washington Street, Suite 1700
Chicago, IL. 60606
(312) 346-1460 _ i

THIS FILING IS SUBMITTED ON RECYCLED PAPER
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RECEIVED
CLERK'S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUN 0 2 2004
' STATE OF ILLINOIS

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY,

ILLINOIS STATE TOLL HIGHWAY ) Pollution Control Board
AUTHORITY (Lincoln South HPCAP/B)), )
)
Petitioner, )
) .
V. ) PCB - 04-141
) (UST Appeal)
)
)
)
)

Respondent.

MOTION TO FILE AN AMENDED PETITION FOR REVIEW
OF AGENCY MODIFICATION OF HIGH PRIORITY CORRECTIVE
ACTION PLAN AND BUDGET

Now comes the Petitioner, the Illinois State Toll Highway Authority ("ISTHA") by its
attorneys, Kenneth W. Funk, Phillip J. Zisook, and Karen Kavanagh Mack, as Special Assistant
Attorneys General, and respectfully states as follows:

1. On May 10, 2004, Petitioner filed a Petition for Review of the Illinois Envifonmental
Protection Agency’s Modification of Petitioner’s High Priority Corrective Action Plan and Budget.

2. Petitioner inadvertently attached Exhibit B to the Petition. Exhibit B was a document
relevant to the Des Plaines Oasis South, and not relevant to the Lincoln Oasis South.

3. Petitioner seeks leave to file an Amended Petition in this matter, omitting any
reference to previously filed Exhibit B, and substituting in place thereof the amended petition
attached hereto.

4. Counsel for Petitioner has spoken with Counsel for the Illinois Environmental
Protection Agency (“IEPA”) regarding this Motion, and Counsel for the IEPA has no objection to

this motion.
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WHEREFORE, the Petitioner, the Illinois State Toll Highway Authority, respectfully
requests that this Board grant its Motion to file an Amended Petition for review in this matter.

Respectfully submitted,

THE ILLINOIS STATE TOLL HIGHWAY AUTHORITY

By: ..-..«I,&Ebn/\/_‘b

One of their at‘jomeys

Kenneth W. Funk, Esq.

Phillip J. Zisook, Esq.

Karen Kavanagh Mack, Esq.

~ Special Assistant Attorneys General
225 W. Washington Street, Suite 1700
Chicago, IL 60606

(312) 346-1460
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: (UST Appeal)
ILLINOIS ENVIRONMENTAL PROTECTION S
AGENCY,

RECE;
| | CLERK'S O¥Ee
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUN 07 20 0
ILLINOIS STATE TOLL HIGHWAY ) PSTA'_!'E OF ILL}
AUTHORITY (Lincoln South HPCAP/B)), ) Ollution Control Boarg
)
Petitioner, )
)
v, ) PCB - 04-141
)
)
)
)
)

Respondent.

AMENDED PETITION FOR REVIEW
OF AGENCY MODIFICATION OF HIGH PRIORITY CORRECTIVE
ACTION PLAN AND BUDGET

Petitioner, the Illinois State Toll Highway Authority ("ISTHA") by its attofneys, Kenneth W.
Funk, Phillip J. Zisook, and Karén KavanaghMack, as Special Assistant Attorneys General, petitions
the Illinois Pollution Control Board, pursuant to 415 ILCS 5/57.7(¢)(4)(D), 415 ILCS 57.8(I) and
415 ILCS 5/40, for review of the final determination of Respondent, the [llinois Environmental
Protection Agency (the "Agency"), dated January 6, 2004, with respect to Petitioner's High Priority
Corrective Action Plan and Budget, relating to its Lincoln Oasis South facility, and in support
thereof, states:

1. ISTHA is the owner of the facility, including underground storage tanks and related
piping, commonly known as the Lincoln Oasis South located at milepost 1.1 on Southbound
Interstate 294 in South Holland, Illinois.

2. In 1994, Wight and Company, on ISTHAs behalf, notified the Illinois Emergency
Management Agency that gasoline, diesel and waste oil target analytes were detected above the Tier

I Remediation Objectives, to which the IEMA assigned Incident No. 94-1818.
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3. On dr about September 5, 2003, ISTHA submitted a High Priority Corrective Action
Plan (“Plan”), including a Budget, to the Agency; and, on or about January 6, 2004, the Agency
responded by materially modifying both the Plan and the Budget{tte ““Final Determination™). A true
and complete copy of that Finél Determination is attached hereto/ as Exhibit “A”.

4. On or about January 27, 2004, ISTHA éontacted the Agency by letter, and advised
the Agency that it contested the Agency's modifications and requested a 90 day extension of the 35
day appeal period pursuant to §40 of the Environmental Protection Act.v (415 ILCS 5/40(a)(1).)

5. On or about February 10, 2004, the Agency filed a requést before the Board
requesting a 90 day extension of the 35 day appeal period.

6. On or about February 19, 2004, the Board granted the Agency's request and extended
the period within which Petitioner may file its appeal through and including May 11, 2004,

7. ISTHA requests that the Board reverse the Agency's Final Determination with respect
to its modification of the Lincoln Oasis South Corrective Action Plan énd Budget, because inter alia,
the Plan and remedial activities descr%bed therein are necessary and appropriate for the protection
of human health and the environment and do not exceed the minimum necessary requirements of the
Act or the regulations promulgated thereunder. Additionally, the Budget included investigation
costs, analytical costs, personnel costs, equipment costs and handling charges that were necessary
and reasonable to execute the approved Plan.

8. With regard to the Plan, the Agency stated the following:

(1) Additional information needs to be provided concerning free product recovery
if product continues to be encountered at the site.

2 : - 181544.1
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3)

@

©)

(6)

The owner/operator needs to clarify whether or not all of the incidents
reported at the site are to be addressed at the same time.

It is not acceptable to model the extent of contamination to surface water
quality standards. Tier 2 calculations should be based on Class I groundwater
objectives. All modeled off-site exceedences based on a Class I groundwater
designation must be addressed.

Tier 2 migration to groundwater objectives should not be calculated based on
soil inhalation and ingestion objectives.

All existing monitoring wells should be sampled six months after excavation
activities are completed to determine contaminant levels and verify that Tier
2 objectives will be met.

The Owner/Operator Property Summary form included in the submittal was
for a different site. '

On behalf of ISTHA, Wight and Company submitted additional information to the Agency

on February 20, 2004, in response to the Agency’s comments regarding the Plan. Wight and

Company responded that:

M

@)
€)

(4)

Any free product had been removed on or before December 20, 2000; no
free product was detected during the UST removal in September of 2003.

The remediation activities would address all of the incidents.

Equation R26 modeling can be used in accordance with the Tier 2
Groundwater Remediation Objectives in 35 I1l. Adm. Code 742.805 to show
that the concentration of any contaminant of concern in groundwater
discharging into a surface water will meet the applicable water quality

- standard under 35 Ill. Adm. Code 742.805.

The Tier 2 Remediation Objective for the migration to groundwater for
Benzene and Toluene were calculated independently of the soil inhalationand
soil ingestion routes. Using the methods in the Plan, the calculated values of
the Migration to Class I Groundwater for Benzene and Tolue ne were
determined to be less stringent than those established for the Ingestion or
Inhalation Route for Industrial/Commercial or Construction Worker standard.
Therefore, the site would be remediated to the Ingestion or Inhalation Route

3 - 181544.1
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for Industrial/Commercial or Construction Worker standards, the more
stringent of the remediation objectives.

%) The existing monitoring wells will be sampled six months after the
excavation.

(6) Wight and Company attached the correct Owner/Operator Property Summary
Form to the February 20, 2004 correspondence.

9. ISTHA also appeals the Agency’s modifications. to the Budget that found that
investigation, analysis, personnel and equipment costs were unreasonable. ISTHA asserts that the
costs for those categories were required to develop the Corrective Action Plan.

10.  ISTHA further appeals the Agency’s modifications to the Budget that seek to
apportion ISTHA’s corrective action costs. The Agency’s baseé for apportionment were that (a)
ISTHA was deemed eligible to access the LUST Fund for payment of corrective action costs for
some, but not all of the USTs at the site; and (b) ISTHA failed to justify that all costs were
attributable to each [eligible] UST at the site. However, on information and belief, the amount of
contaminants from the eligible USTs exceeded the amount the Agency approved as eligible for
apportionment by the Agency. Addiﬁonally, ISTHA demonstrated that the corrective action costs
it incurred were attributable to the eligible USTs at the site. Accordingly, ISTHA’s budget
information provided to the Agency sufficiently demonstrated the costs that were necessary and
reasonable to execute the approved Plan, and the Agency erroneously apportiéned ISTHA’s
corrective action costs. Therefore, the Agency’s decision to apportion the costs should be reversed.

11.  ISTHA reserves the right to presént additional grounds for reversal of the Agency's

determination, as they appear during the course of this Appeal.
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WHEREFORE, the Petitioner, the Illinois State Toll Highway Authority, respectfully
requests that this Board grant a hearing in this matter, reverse the Agency's January 6, 2004
determination (modification) of ISTHA's High Priority Corrective Action Completion Plan and
Bﬁdget for Lincoln Oasis South, and remand this matter to the Agency with instructions to approve
the Budget as aforesaid, and for any other relief as the Board deems just and appropriate.

Respectfully submitted,

THE ILLINOIS STATE TOLL HIGHWAY AUTHORITY

By:mﬁb /4/‘._[4___

One of their attorne%ys

Kenneth W. Funk, Esq.

Phillip J. Zisook, Esq.

Karen Kavanagh Mack, Esq.

Special Assistant Attorneys General
225 W. Washington Street, Suite 1700
Chicago, IL 60606

(312) 346-1460
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[LLINOIS ENVIRONMENTAL -PROTECTION AGENCY

1021 NORTH GR;M:JD AVENUE East, P.O. Box 19276, SF!".INGF(EL-D, UGS 62794:9276, 217-782-3397
. JamEs R. THOMPSON CENTER, 100 WEST RANDOLPH, SuITe 11-300, Chcaco, il 60_601 , 312-814-6026

" RODR. BLAQOJEVICH, GOVERNOR _ RENEE CIPRIANO, DIRECTOR

| 217/782-6762
| - CERTIFIED MAIL
?UUE 315!] goon 12272 &280

JAN O B 200}
Minois State: Toll Highway Authonty

- Attention: Steve Gillen ‘ o | a . | ‘ ; ﬁE@EﬁVE@

_ /

2700 Ogden Avenue ’ - L S A L
Downers Grove, llinois. 60515 ' ' ! _‘MN =7 2004
Rei'  LPC#0312975141 - Cook County CUNSTRUCTIDN

South Holland / Lincoln Oams
1-294, East Bound

. LUST Incident No. 941818
LUST Technical File

Dear Mr. Gillen:

*The Hlinois Envuonmental Protectmn Agency (Dlmms EPA) has rewewcd the ngh Pnonty

" Clorrective Acuon Plan (plan) submitted for the above-referenced incident. This plan, dated
Septémber 5, 2003, was received by the Hlinois EPA o September 10, 2003. Citations in this &
letter axe from the Environmental Protection Act (Act) and 35 Dlinois Administrative Code (35

11, Adm. Code).

Pursuant to Section 57.7 (c)(4) of the Act dnd 35 TIL. Aditn. Cade 732.405(c), the plan is modified.
- The following modifications are necessary, in addition to those provisions already outlined in the .
plan, to demonstrate compliance with Title XVI'of the Act and 35 Il Adm. Code 732:

" 1. Additional information needs to be prov1ded concammg ﬁee product TeCOVery if product
continues to be encountcrca at this site.

2. The owner/operator nceds to clarify whether or pot all of the incidents rcporwd at the sub} ect
site are to be addressed at the same tlme -

- 3. Please note that it is not acceptable to mode'l' the extent of contamination to snrface water
" qualjty standards. Tier 2 calculations should be based on Class I groundwater objectives. All
- modeled off-site exce_edences based on a Class T groundwater designaxion must be addressed.

4, Tier?2 mlgratlon to groundwater objectives should not be calculated hased on s0il inhalation
- and § mgesaon ob_]eotxves .

ROCKFORD — 4202 North Main Street, Rogkford, IL 61103 — (B15)8P o s s 11 534" W W. Harison 8t Des Ph,neb IL 60016 — {B47) 294-4000
E\GiN — 595 South State, Elgin, IL 60123 - (847) 604 EXHIBIT Jersioy st Peoria, IL 81614 - (309 693-5463 -
Bureau oF LAND - PeORIA ~ 7620 N, University 5t., Peqris, IL61614 - (8, 125 Somh First $traat, Champaign, 1L 61820 - (417) 275-5800
SPRINGFIELD — 4500 5. Sixth Strect Rd,, Sprmgfcld i 62706 — (2] @009 Mail Streat, Collingville, Ik 62234 — (618) 346-3120
_ MaARIQN — 2308 W Mail
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5. All existing monitoring wells should be sampled six months after excavation activities are
completed to determine contamnant lew els and vcnfy that Tier 2 Ob_]BCtIVeS wﬂl be met.

6. The Owncrl Operator Property Summary form mcludud Wlth this submlttal was for a deferent
| site.

Please note that all activiies associated with the remediation of this release proposed in the plan
must be executed in accordance with all applicable regulatory and statutory qumrements ‘
mc:ludmg compliance with the pmper permits.

In adchuon the budget for thc Hl:h Priotity Coxrcctwe Agtion. P?an is modlﬂed pursuant tc
Section 57.7(¢)(4) of the Act and 35 I Adm. Code732.405(c). Based on the modifications. -
Histed in Section 2 of Attachinent A, the amounts listed in Section 1 of Attachment A ate
approved. Please note that the costs must be incurred in accordance with the approved plan. Be
aware that the amount of reimbursement may be limited by Sections 57.8(e), 57. 8(g) and 57. 8(d)

- of the Act, as well as 35 IIl. Adm. Code 732.604, 732.606(s), and 732. 611

Please note that, if the owner or operator ag:ees with the lllinois EPA’s modiﬁcanons suibmittal
of ari amended plan and/or budget, if applicable, is not required (Section 57.7(c)(4) of the Act

- and 35 Ik Adm. Code 732. 503(1}) Additionally, pursuant to Section 57. 8(a)(3) of the Act and
35 1. Adm. Code 732.405(e), if reimbursément will be sought for any additional costs that may

be mcumed as a result of the Ilhnms EPA's modifications, an amcnded budget must be submitted.

NOTE: Amended plans and/or budgets must be submitted and approved prlo;r to the issuance of .

- a No Further Remediation (NFR) Letter. Costs associated with a plan or budget that have not

been approved prior to the issuance of an NFR Letter will not be reimbursable.
All future correspondencs must be submitred to:

Ilinois Environmental Protection Agency
Burean of Land - #24

Leaking Underground Storage Tank Section
1021 North Grand Avenue East

Post Office Box 19276

Springfield, IL 62794-9276

N Please subrmit all cozrespondcnce in duphcate and mclude the Re: block shown at'the begmmng
‘of thxs letter

" An underground storage tank system owner or operator may appeal thlS dcc1s1on to the ]]]_111013

Pollution Control Board. Appeal rlghts are attached.

| JAN. 09 ' 04 (FRI} 09:5¢ COMMUNICATION No:25  PAGE. 3
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i you have any qucstlons or need further asmstance please contact Melinda Friedel, P.E. at
217/782-6762. -

: Smccraly,

ENTYIS

Michael T, Lowder

Unit Manager
Leaking Underground Storage ‘Tank Section
Division of Remedxauon Management
Bureau of Land

Attachment: - A’ttaéhmentA
' Appcal Rights

el Mary Kruk / nght & Cc»mpany
' Dmsmn Fﬂe

JAN. 09 ' 04 (FRI) 09:56 COMMUNICATION No:25 PAGE. 4
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Attachment A
Re: LPC#0312975141 -- Cook County
South Holland / Lincoln Qasis
1-204, East Bound ‘
LUST Incident No. 941818
- LUST Technical File -~ -

Citations in thlS attachment are from the Environmental Protechon Act (Act) and 35 Illinois
Administrative Code (35 Il Adm. Codc) : ,

’ Ml

As aresult of the Illmcus EPA% mcdlﬁcatmn(s) in Section 2 of thJ.S Attachment A, the fo]lowmcr
amounts are approved

" $2,08333 Invcstlganon Costs
$8,682.50 Analyszs Costs
$13,850.60 . Personnel Costs

$4,461.67  Equipment Costs
$284,949.58 Field Purchases and Other Costs
$7 949.05 Handling Charges -
- 'Sh.C’"TON g,
L $209 0’76 18 for an ad_]ustment in mvesugaﬂon, analys1s personnel eqmpment costs, ﬂeld

purchases and handling charges. The Illinois EPA has determined that these costs are not
reasonable as submitted (Section 57.7(c)(4)X(C) of the Act and 35 Tl. Adm. Code
732.606(hh)). One of the overall goals of the financial review is to assure that costs
associated with materials, activities, and services are reasonable (35.10. Adm. Code
732.505(c)). Please note that additional information and/or suq)pm't:1nty documentatwn may
be provided to demonstrate the costs are reasonablc . _

| Investigation costs -—-' . $12 534.00 (adjustment made based on bormgs for
- site classification activities that were not previously approvcd approvable

~ wmounts were also exceeded)
Analysis costs - $6,182.00 (adjustment made based on costs for site -

classification activities, costs associated with bioremediation analyses, and
approvable amounts were exceeded)

Personnel costs . - $17 520.00 (excesswe houxs for the work. bemg
‘performed)
Equipment costs -~ $7,092.00 (excessive time charged for the work to be
- performed and approvable amounts were exceeded)
Field purchases/other - $162,133.00 (allowable amount cxcecdcd for ice and

disposable gloves. $128, 443 above the allowable rate for excavation and
backfill activities. $33620 above the allowable rate for pavement
removal/replacement activities.)

Handling charges — $3,615.18 (adJustment macde bascd on prevmus cuts) o

JAN., 09. * 04 (FRI) (?9:56 COM'MUN“ICATI'ON No:25 PAGE. 5
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2. . %450,766.57 for an apportionment of costs. The Tilinois EPA has determined that the

' " apportionment shall be based on seven of the twelve USTs listed for this site were deemed -
ineligible for reimbursement (35 Il Adm, Code 732.608(b)). The Hlinois EPA may '
apportion payment of costs for plans submitted under. Section 57.7(c)(4)(B)(ili) of the Act
if: (1) the owner or operator was deamed eligible to access the Fund for payment of |
corréctive action costs for some, but not all, of the underground storage tanks at the site;

~and (2) the owner or operator failed to justify all costs attributable to each nnderground

storage tank at the site (Section 57.8(m) of the Act and 35 [IL. Adm. Code 732.608). .

" JAN. 09 ‘04 (FRI)} 09:57  COMMUNICATION No:25  PAGE. 6



E‘lx’jZ!Sf’QIBBiI 18:55 » B3E~2iL~fond : TULLWHY LEQSL e ' O e

Appeal Rights

An undetground storage tank owner or operator may appeal this final decision to the lllinoi_s

Pollution Control Board pursuant to Sections 40 and 57.7(c)(4)(D) of the Act by filing a petidon " .
for, a hearing within 35 days after the date of issuance of the final decision. However, the 35-day .

petiod may be extended for a period of time not to exceed 90 days by written notice from the
owner or operator and the [llinols EPA within the initial 35-day appeal period. If the owner or
operator wishes to receive a 90-day extension, a written request that inclndes a statement of the
date the final decision was received, along with a copy of tlns decision, must be sent to the
111111013 EPA as soon as posmble .

For information regardmg the ﬁhng of an appeal piease contact:

: Dorothy Gunn, Clerk
Tllinois Pollution Comtrol Board
State of Ilinois Center
100 West Randolph, Suite 11- 500
Chicago, IL- 60601
312/8 14'3 620

" For information regarding the ﬂling of an ext'en’sicm, please contact;

* Ilinois Enwmnmental Protecmon Acrency
Division of Legal Counsel
1021 North Grand Avenue East
Post Office Box 19276 '
Springfield, IL- 62794 9276
217/782—5544

JAN. 09 ' 04 (FRI) 09:57 COMMUNICATION No:25  PAGE. 7.



