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Pollution Control Board

NOTICE OF FILING

To: ReneeCipriano,Director
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, IL 62794

JohnKim, Esq.
SpecialAssistantAttorneyGeneral
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, IL 62794

PLEASETAKE NOTICEthat on__________, 2004we filed with theClerkof theIllinois
PollutionControlBoardtheoriginalsandnine(9) copieseach,viapersonaldelivery,of: (1)Motion
to File anAmendedPetition for Reviewof AgencyModification of High Priority Corrective
Action Plan and Budgetand (2)AmendedPetition for ReviewofAgencyModification ofHigh
Priortiy corrective Action Plan and Budgetfor filing theabove-entitledcause,copiesofwhich
areattachedhereto.

KennethW. Fu4ik
SpecialAssista4tAttorneyGeneral

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

V.
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CERTIFICATE OF SERVICE

TheundersignedherebycertifiesthattrueandcorrectcopiesoftheNoticeofFiling, together
with copiesof thedocumentsdescribedabove,wereservedupontheabove-namedRespondentby
enclosingsamein envelopeaddressedto saidRespondent,certifiedmail, returnreceiptrequested,
andby depositingsaidenvelopesin aU.S. PostOffice Mail Box at Chicago,Illinois, withpostage
fully prepaidon the ~‘~i day of Ja~ni., 2004

KennethW. Funk
SpecialAssistantAttorney General

KennethW. Funk,Esq.
Phillip J. Zisook,Esq.
KarenKavanaghMack, Esq.
SpecialAssistantAttorneysGeneral
225 W. WashingtonStreet,Suite1700
Chicago,IL 60606
(312)346-1460

THIS FILING IS SUBMITTED ON RECYCLEDPAPER
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RECEIVED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD JUN 022004STATE OF ILLINOIS

ILLINOIS STATE TOLL HIGHWAY ) Pollution Control Board
AUTHORITY (Lincoln SouthHPCAP/B)), )

)
Petitioner, )

)
V. ) PCB-04-141

) (USTAppeal)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

MOTION TO FILE AN AMENDED PETITION FOR REVIEW
OF AGENCY MODIFICATION OF HIGH PRIORITY CORRECTIVE

ACTION PLAN AND BUDGET

Now comesthe Petitioner,the Illinois StateToll Highway Authority (“ISTHA”) by its

attorneys,KennethW. Funk,Phillip J. Zisook, andKarenKavanaghMack, as SpecialAssistant

AttorneysGeneral,andrespectfullystatesasfollows:

1. OnMay10,2004,Petitionerfiled aPetitionforReviewoftheIllinois Environmental

ProtectionAgency’sModificationofPetitioner’sHighPriorityCorrectiveActionPlanandBudget.

2. PetitionerinadvertentlyattachedExhibitB tothePetition.ExhibitB wasadocument

relevantto theDesPlainesOasisSouth,andnotrelevantto theLincoln OasisSouth.

3. Petitioner seeksleaveto file an AmendedPetition in this matter,omitting any

referenceto previouslyfiled Exhibit B, and substitutingin placethereofthe amendedpetition

attachedhereto.

4. Counselfor Petitionerhasspokenwith Counsel for the Illinois Environmental

ProtectionAgency(“IEPA”) regardingthisMotion, andCounselfortheJEPAhasno objectionto

this motion.
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WHEREFORE,the Petitioner, the Illinois State Toll Highway Authority, respectfully

requeststhatthis Boardgrantits Motion to file an AmendedPetitionfor reviewin this matter.

Respectfullysubmitted,

THE ILLINOIS STATETOLL HIGHWAY AUTHORITY

By:_________________________
Oneof theiratjomeys

KennethW. Funk,Esq.
Phillip J. Zisook,Esq.
KarenKavanaghMack, Esq.
SpecialAssistantAttorneysGeneral
225 W. WashingtonStreet,Suite 1700
Chicago,IL 60606
(312)346-1460
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD JUN 02 2004

ILLINOIS STATETOLL HIGHWAY ) STATE OF ILLINOIS
AUTHORITY (Lincoln SouthHPCAP/B)), ) ~OlIUtiOnControl Board

)
Petitioner, )

)
V. ) PCB-04-141

) (UST Appeal)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

AMENDED PETITION FOR REVIEW
OF AGENCY MODIFICATION OF HIGH PRIORITY CORRECTIVE

ACTION PLAN AND BUDGET

Petitioner,theIllinois StateToll HighwayAuthority(“ISTHA”) by its attorneys,KennethW.

Funk,Phillip J.Zisook,andKarenKavanaghMack,asSpecialAssistantAttorneysGeneral~petitions

theIllinois Pollution ControlBoard,pursuantto 415 ILCS 5/57.7(c)(4)(D), 415 ILCS 57.8(I)and

415 ILCS 5/40, for review ofthe final determinationof Respondent,theIllinois Environmental

ProtectionAgency(the ‘Agency”), datedJanuary6,2004, with respectto Petitioner’sHighPriority

CorrectiveAction Plan and Budget,relating to its Lincoln OasisSouth facility, and in support

thereof,states:

1. ISTHA is theownerofthefacility, includingundergroundstoragetanksandrelated

piping, commonlyknown as the Lincoln OasisSouth locatedat milepost 1.1 on Southbound

Interstate294 in SouthHolland,Illinois.

2. In 1994, Wight andCompany,on ISTHA’s behalf,notified theIllinois Emergency

ManagementAgencythatgasoline,dieselandwasteoil targetanalytesweredetectedabovetheTier

I RemediationObjectives,to which theIEMA assignedIncidentNo. 94-1818.
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3. OnoraboutSeptember5, 2003,ISTHA submittedaHighPriorityCorrectiveAction

Plan(“Plan”), includinga Budget,to the Agency;and, on oraboutJanuary6, 2004,theAgency

respondedbymateriallymodifyingboththePlanandtheBudget(the“Final Determination”).A true

andcompletecopy ofthat Final Determinationis attachedheretoasExhibit “A”.

4. On or aboutJanuary27, 2004,ISTHA contactedtheAgencyby letter,andadvised

theAgencythatit contestedtheAgency’smodificationsandrequesteda 90 dayextensionofthe35

day appealperiodpursuantto §40 oftheEnvironmentalProtectionAct. (415ILCS 5/40(a)(l).)

5. On or about February10, 2004, the Agency filed a requestbefore the Board

requestinga90 day extensionofthe35 day appealperiod.

6. OnoraboutFebruary19,2004,theBoardgrantedtheAgency’srequestandextended

theperiodwithin which Petitionermayfile its appealthroughand includingMay 11, 2004.

7. ISTHArequeststhattheBoardreversetheAgency’sFinalDeterminationwith respect

to its modificationoftheLincolnOasisSouthCorrectiveAc~tionPlanandBudget,becauseinter alia,

the Planand remedialactivities describedthereinarenecessaryand appropriatefor theprotection

ofhumanhealthandtheenvironmentanddo notexceedtheminimumnecessaryrequirementsofthe

Act or the regulationspromulgatedthereunder. Additionally, theBudgetincludedinvestigation

costs,analyticalcosts,personnelcosts,equipmentcostsandhandlingchargesthat werenecessary

andreasonableto executetheapprovedPlan.

8. With regardto thePlan,theAgencystatedthefollowing:

(1) Additional informationneedsto beprovidedconcerning:freepmductrecovery
if productcontinuesto beencounteredatthesite.
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(2) The owner/operatorneedsto clarify whetheror not all of the incidents
reportedatthesiteareto be addressedatthesametime.

(3) It is not acceptableto model the extentof contaminationto surfacewater
qualitystandards.Tier2 calculationsshouldbebasedon ClassI groundwater
objectives.All modeledoff-siteexceedencesbasedon aClassIgroundwater
designationmustbe addressed.

(4) Tier2 migrationto groundwaterobjectivesshouldnotbecalculatedbasedon
soil inhalationandingestionobjectives.

(5) All existingmonitoringwellsshouldbesampledsix monthsafterexcavation
activitiesarecompletedto determinecontaminantlevelsandverify thatTier
2 objectiveswill be met.

(6) TheOwner/OperatorPropertySummaryform includedin thesubmittalwas
for a differentsite.

On behalfofISTHA, Wight andCompanysubmittedadditionalinformationto theAgency

on February20, 2004, in responseto the Agency’scommentsregardingthe Plan. Wight and

Companyrespondedthat:

(1) Any freeproducthadbeenremovedon orbeforeDecember20, 2000; no
freeproductwasdetectedduring theUST removalin Septemberof2003.

(2) Theremediationactivitieswould addressall ofthe incidents.

(3) Equation R26 modeling can be used in accordancewith the Tier 2
GroundwaterRemediationObjectivesin 35 Iii. Adm. Code742.805to show
that the concentrationof any contaminantof concern in groundwater
discharginginto a surface waterwill meet the applicablewater quality
standardunder35 Ill. Adm. Code742.805.

(4) The Tier 2 RemediationObjectivefor the migration to groundwaterfor
BenzeneandToluenewerecalculatedindependentlyofthesoil inhalationand
soil ingestionroutes.Usingthemethodsin thePlan,thecalculatedvaluesof
theMigration to Class I Groundwaterfor Benzeneand Toluene were
determinedto be less stringentthanthoseestablishedfor the Ingestionor
InhalationRouteforIndustrial/CommercialorConstructionWorkerstandard.
Therefore,thesitewouldberemediatedto theIngestionorInhalationRoute
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for Industrial/Commercialor ConstructionWorker standards,the more
stringentoftheremediationobjectives.

(5) The existing monitoring wells will be sampled six months after the
excavation.

(6) WightandCompanyattachedthecorrectOwner/OperatorPropertySummary
Form to theFebruary20, 2004correspondence.

9. ISTHA also appealsthe Agency’smodifications.to the Budgetthat found that

investigation,analysis,personnelandequipmentcostswereunreasonable.ISTHA assertsthatthe

costsfor thosecategorieswererequiredto developtheCorrectiveActionPlan.

10. ISTHA further appealsthe Agency’s modifications to the Budgetthat seekto

apportionISTHA’s correctiveactioncosts. TheAgency’s basesfor apportionmentwerethat (a)

ISTHA wasdeemedeligible to accesstheLUST Fundfor paymentof correctiveactioncostsfor

some,but not all of the USTs at the site; and (b) ISTHA failed to justify that all costs were

attributableto each[eligible] UST atthesite. However,on informationandbelief,theamountof

contaminantsfrom the eligible USTs exceededthe amountthe Agency approvedaseligible for

apportionmentby theAgency. Additionally, ISTHA demonstratedthatthecorrectiveactioncosts

it incurredwere attributableto the eligible USTs at the site. Accordingly, ISTHA’ s budget

informationprovidedto the Agencysufficiently demonstratedthe coststhatwere necessaryand

reasonableto executethe approvedPlan, and the Agency erroneouslyapportionedISTHA’s

correctiveactioncosts. Therefore,theAgency’sdecisionto apportionthecostsshouldbereversed.

11. ISTHA reservestheright to presentadditionalgroundsfor reversaloftheAgency’s

determination,astheyappearduringthe courseof this Appeal.
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WHEREFORE, the Petitioner,the Illinois State Toll Highway Authority, respectfully

requeststhat this Board grant a hearingin this matter, reversethe Agency’sJanuary6, 2004

determination(modification) of ISTHA’s High Priority CorrectiveAction CompletionPlanand

Budgetfor Lincoln OasisSouth,andremandthismatterto theAgencywith instructionsto approve

theBudgetasaforesaid,andfor any otherreliefastheBoarddeemsjustandappropriate.

Respectfullysubmitted,

THE ILLINOIS STATETOLL HIGHWAY AUTHORITY

By:~~ .~

Oneof theirattofn~ys

KennethW. Funk,Esq.
Phillip J.Zisook,Esq.
KarenKavanaghMack, Esq.
SpecialAssistantAttorneysGeneral
225 W. WashingtonStreet,Suite 1700
Chicago,IL 60606
(312)346-1460

- 181544.1



o1/qs/2004 1@;55 B3ft-27i—7bb~3 LtLL’Nf-~I LCcISL. L.)r.r

f~JV~o.

• !LLLNOIS,ENVJRONMENTALPROTECTJONAGENCY
1 021 NORTH GRAND AVENUE EAST, P.O. Box 19276, Sr~1NCrIaD,ILLINOIS 62794L9276, 217-782-3397

JAMES R. THOMPSON CENTER, 100 WEST RANDOLPH, SUITE 11-300, CHtCACO, IL 60601, 312-814-6026

• ROD R. BLAcoJ~vIcH, GOvERNOR RENEE CIPRLANÔ, D2~CroR

217/782-6762 _____

CER’IinbD MAlL
B150 flOflhl IER? S2REI

JANUB2004
Illinois StateToll Highway Authority
Attention: SteveGiflen
2700OgdenAvenue . . .

Downers Grove, illinois. 60515

Re: LPC410312975141—CookCounty
South HollandI Lincoln Oasis
1-294, EastBound
LUST Incident No. 941818 .

LUST TecimicalPile

DearMr. Gillen:

The illinois EnvironáentalProtectionAgency(illinois EPA) has reviewed theHigh Priority
CorrectiveActionPlan(plan)submittedfor theabove-referencedmcident Thisplan,dated
September5, 2003,wasreceivedby theIllimois EPA onSeptember10,2003 Citationsin this

• letterarefrom the EnviroinnentalProtectionAct (Act) and35 lIjihois AclnñnistrativeCode (35
IlL Acm, Code). . .

• Pursuantto Section57.7(~)(4)of the Act ~nd35111.Adm. Code732.405(c),the planis modified.
The following modificationsarenecessary,in addition to those provisionsalreadyputh,nedin the
plan,to demonstrate compliancewith TitleXVIof th~Act and35 ilL Adm. Code732:

1. Additional informationneeds to beprovidedconcerningfreeproductrecoveryif woduct
cOntinuesto beencountered at this site.

2. The owner/operatorneedsto clarifywhetheror not all of the incidents repOrtéd at the subject
siteareto beaddressedat thesametime, .

3. Pleasenotethatit is not acceptaiMeto model theextentofcontaminationto surfacewater.
qualitystandards.Tier2 calculationsshouldbebasedonClassI groundwaterobjectives.All
modeledoff-site exceedencesbasedon a Class.!groundwaterdesignationmustbeaddressed.

4. Tier2 migrationto groundwaterobjectivesshouldnotbecalculatedbasedon soil inhalation
andingestionobjectives. . . .

ROCKEORD —4302 North Main Street, P~ockford, IL 61103 — (815) •W. Harrison st-, be~Plalne,, IL 60016— ~847)294-4000
ELciN — 595 South State, Elgin, IL 60123.— (347) 60 rslty St, Peoria, 11 61614 —(308) 695-5463

BUREAU OF LANO - PEaRL’. — Th20 N. Unh~ersitySt.. Peoria, 1161614— 125 South First Street, champaign, It. 61820 (217) 276-5800
SPRINGnELD 4500 5. Sixth $treet Rd., Springfleld, 11 62706— (2 09 MAIL Street, CoIIinsviIIe, IL 62234— (618) 346-5120

MAFtION — 2509 W. Mal (618) 993.7200

EXHIBIT
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Page 2

5. AlA existingmoniiozingwells shouldbesampledsix monthsafterexcavationactivitiesare
completedto detertuinecontaminantlevelsandverify,that Tier2 objectiveswill bemet.

6. The Owner/Operator Property Siithmaiyform ix~cludedwith this subipittalwasfor a different
site.

Pleasenote‘thatall. activijiesassotiatedwith theremediationOf thisreleaspproposedin theplan
mustbeexecutedin accordancewith all applicableregulatoryandstatutoryrequirements,
includingcompliancewith thepwperpermits., . • . . . •

!n addition,thebudgetfor theHigh Priority CorrectiveMuonPlanis modifiedpursuantto
Sectioll57.7(c)(4)oftheAct and35111.Mm. Codei32,405(c).Basedonthemodifications..
listedin Section2 of AttachmentA, theamounts’istedin Section1 ofAttachnentAate
approved.Pleasenotethat thecostsmustbeincurredin accordancewith theapprovedplan.Be
awarethatthe amountofreiinbursement’rnaybe limited by Sections57.8(e),57.8&) and57.8(d)

• Of theAct, aswell as35 ill. At Code732.604,732.606(s),and732.611.

• Pleasenotethat, if theowneror operatoragreeswith theIllinois EPA’s moçliflcations,submittal
of all amendedplanand/orbudget,if applicable,is not required(Section57.7(c)(4) of theAct

• • and~ LU. Athn. CQCIe732.503(f)).Additionally,pursuantto Section57.8(a)(5)oftheAct and,
35 111 Adm. Code732405(e),if reimbursementwill besoughtfor anyadditionalcoststhatmay
be incUrredasa result of theillinois EPA’smodifications,anamendedbudgetmustbesubmitted.

NOTE: Amendedplansand/orbudgetsmustbesubmittedandapprovedprior to theissuanceof
aNo FurtherRemed~ation(NFR) Letter. Costsassoqiatedwith aplanor budgetthathavenot.

beenapprovedprior to the issuanceof anNFR Letterwill not1$ reiinbuisable.

AU futurecorrespondencemustbesubmit to:

flffiioi~EnvironmentalProtectionAgency
BureauofLand #24
LeakingUndergroundStorageTankSection
1021 NorthGrandAvenueEast
PostOfficeBox 19276
Springfield,IL 62794-9276

Pleasesubmitall correspondencein duplicateandincludetheRe:block shownat’the beginning
•of this letter. ‘ •

AnundergroundstoragetanksystemOwneroroperatornayappe.althis decisiOnto the Illinois
PollutionControlBoard. Appealrightsareattached.
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If yOu have anyquestions,or neeafurtherassistance,pleasecontactMelindaFriedel,PS.at
2171782-6762. ‘ . • • ‘

Sincerely, ‘

74~iLQ27tA~,’
Michael T. Lowder • ‘ •

Unit Manager
LeakingUndergroundStoragelankSection
Division ofRextedladonManagement

• BureauofLand

Attachment: AttachmentA • ,

• AppealRights ,

‘cc: MaryKrukl Wight&Coxnpany . .

Divisio~iFild . . • •

• • ‘ . ‘.
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• : • AttachmentA

Re: LPC#0312975141--CookCounty
SouthHolland ILincoln Oasis

• F294,EastBound

• . LUST IncidentNo. 941818.
• LUST TechnicalFile’ H

Citationsin this attachmentare from theEnvironmentalPro’te~tionAct (Act) and35 illinois

Admit strativeCode (35ill. Adm. Code). • • I ,

SECTION*. • • • • . . . • _ •

As aresultof the flhjnois EPA’s modification(s)in Section2 ofthis AttachmentA, thefollowing

amountsare4çroved:’
• $2,083.33 • ‘ InvestigationCosts _ •

• $8,682.50 AnalysisCosts
$13,850.00 • PersonnelCOsts

• $4,461.67 ‘ EquipmentCosts
$284,949.58 FieldPurôhasesandOtherCosts

$7,949.05 HandlingCharges • •

SECTION:Z “_ ‘ ‘‘ “. : • ‘‘• ,,, • _ _ ‘ • • _ _

I. $209,076.18 for an a4ju.stmentin iuvesçlgation,analysis,personnel,equipnintcosts,tield
jurchasesandhandlingcharges. The illinois EPA hasdetenninecithatthesecostsarenot
reasonabldassubmitted.(Section57.7(c)(4)(C)ofthe Act and351111.Ada COde
732L606(hh))~.Oneofthe overall goalsofthe financialreviewis to assurethat costs
associatedwith matenals~activities,andservicesarereasonable(35 111 Adm Code
732.505(c)).Plea.se’notethat additionalinformationand/orsupportingdocumetitationmay
beprovidedto demonstratethecostsarereasonable.

Investigationcosts —. • $12,534.00 (adjustmentmadebasedonboringsfor
• • siteclassificationactivities that werenot previously appro’ved; approvabl&

axuounts were alsoexceeded) _

Anelysiscosts -- • $6,182.00 (adjustmentmadebasedoncostsforsite
classificationactivities,costsassociatedwith bioreinediation,analyses,and
approvableamountswereexceeded~

PersonScosts • $17,520.00(excessivehoursfor theworkbeing
• performed) , •‘ ‘ •

Equipmentcosts -- ‘$7,092.00 (elxcessivetjmechargedfor the work to be
• performedandapprovableamountswereexceeded)

Field purchases/other— $i62,133.00‘(allowable amountexdeededfor iceand
disposablegloves.: $128,443 abovethe allowablerate for excavationand
backfill activities. $33620-. abovethe allowableratefor pavement
removal/replacementactivities.) • • •

Handlingcharges —. $3,615.18(adjustmentmadebasedonpreviouscuts)
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2. • $450,766.57for an apportionment of costs. The Illinois EPAhasdeterminedthat the
• ‘apportionmentshallbebasedon sevenofthe twelve tJSTs listed for this sitewere deemed

• ineligible for reimbursement (351111.Ada Code732.608(b)). The Illinois EPA may
• . ‘ apportion paymentof costsfor planssubmittedunder,Seotion57.7(c)(4X6)(W) of theAct

• ,‘ if: (1) the owneror operator wasdeemedeligible to accesstheFundfor paymentof~
• , corrective action costsfor some,but not all, oftheunderground storagetanksat thesite;

and(2)the owneror operatorfailedto justify all costsattributableto eachunderground
• storagetank ‘at th~site (Section57:8(m)of theAct and35 III. Ada Code732.608).
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AppealRights

An undergroundstorage tankownerorop~ratormayappealthis final decisionto theillinois
PollutionControlBoardpursuantto Sections’40and 57.7(c)(4)(D)of the Actby filing a. pedtion~..
for a heatingwithin 35 daysafterthe dateof issuanceof the final decision. However,the35-day.
period maybeextendedfor a period of timenot to exceed90daysby writtennotice from the
owneror operatorandthe’ illinois EPA within the initial 35-datappealperiocL,J.ftheowneror
operatorwishesto receivea90~dayextension,awrittenrequestthat includesa statementofthe
datethefinal decisionwasreceived;alongwith acopyof thisdecision,mustbesentto the
illinois EPAassoonaspossible. ‘ ‘ . . ‘

Forinformationre~ardingthefiling ofanappeal,pleasecontact:

• Dorothy Gnnn,Clerk’
Illinois Pollution ConS Board “

Stateof Illinois C~nter
100WestRandolph, SuIte 1 1-SOQ
Chicago,IL 60601
312/814-3620

For irtforniationregardingthefiling ofan extension,pleasecontact:

Bhinois’Erivirotithentál Protection Agency’ ‘‘.

Division ofLegal Counsel ‘ .

1021NorthGrandAvenueEast
‘PostOffice Box 19276 ‘

Springfield, IL” 62794-9276
217/782-5544 ‘
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