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)
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) (PERMIT APPEAL)
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)
RESPONDENT. )

)
)

COUNTY OF SALINE, )
)

INTERVENOR. )
MOTION FOR STAY PENDING APPEAL

NOW COMESIntervenor,COUNTY OF SALINE, throughits undersignedattorneys,

andpursuantto SupremeCourtRule335(g),andRule 101.906(c)ofthis Board’sprocedural

rules,35 III. Adm. Code101.906(c),herebyrequestsa stayofthis Board’sMay 6, 2004Opinion

andOrder,pendingadministrativereviewby theFifth District.AppellateCourt. In supportof

thismotion, Intervenorstatesasfollows:

1. Tn this case,thePetitioner,SalineCountyLandfill, Inc. (hereinafter“SCLI”) has

soughtreversalofapermit denialrenderedby RespondentIllinois EnvironmentalProtection

Agency(hereinafter“IEPA”). Therequestedpermitis forconstructionof anewpollution

controlfacility, asdefinedby Section3.32 oftheIllinois EnvironmentalProtectionAct, 415

ILCS 5/3.32. Theproposedpollution controlfacility is, and atall relevanttimeshasbeen,

subjectto the local sitingrequirementsset forth in Section39.2 oftheEnvironmentalProtection

Act, 415 ILCS 5/39.2.



2. TheJEPAdeniedtherequestfor apermitto constructSCLI’s newlandfill on the

basisthat, pursuantto Section39.2(g)oftheEnvironmentalProtectionAct, 415 ILCS 5/39.2(g),

thesiting approvalgrantedby SalineCounty’s CountyBoardin 1996hadexpiredbythetime

SCLI’s permit applicationwassubmitted.

3. By its OpinionandOrderofMay6, 2004,this Boardreachedthe legal conclusion

that theruling oftheIEPAwasincorrect,andaccordinglythat thesiting approvalhadnot

expired,sothat SCLI wasauthorizedto pursuetheconstructionof its proposednewpollution

controlfacility.

4. At all times,Intervenorhasobjectedto SCLI’s proposedpermit,on thegrounds

thatthesitingapprovalgrantedin 1996by theSalineCountyBoardhadexpired,andbeforeany

permit could issuefor anewpollutioncontrolfacility, SCLI would first haveto obtainthe

approvaloftheSalineCountyBoard.

5. Intervenorreceivedits copyoftheBoard’sMay6, 2004OpinionandOrderon

May7, 2004. Intervenorhason thisday filed with theFifth District AppellateCourt its Petition

for Reviewfrom theMay6, 2004Opinion andOrder. A copyofthatpleadingis attachedhereto

asExhibit A.

6. Pursuantto SupremeCourt Rule335(g),governingdirect appealsfrom

administrativeagencydecisionsto theIllinois AppellateCourt (suchasis thecasehere),a

motionfor staypendingappealmustfirst beaddressedto theadministrativeagencywhosefinal

actionis underreview. $~~ 35 Ill. Adm. Code10l.906(c. Accordingly,Tntervenoratthis

time requeststhatthisBoardstayits decisionpendingreviewofthat decisionby theIllinois

AppellateCourt fortheFifth District.
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7. Therecordin this caserevealsthat theIllinois AttorneyGeneral’sOffice, aswell

astheSalineCountyState’sAttorney,havereachedtheoppositeconclusionasthatwhich the

Boardhasreachedin thiscase.Moreover,theIllinois EnvironmentalProtectionAgency,another

administrativeagencyofthestateofIllinois chargedwith interpretingandadministeringthe

EnvironmentalProtectionAct, haslikewisereachedtheoppositeconclusionofthatreachedby

theBoard. Accordingly,a fair questionconcerningthecorrectnessoftheBoard’sdecisionhas

beenraised,andreversalby theAppellateCourt for theFifth District is apossibility.

8. This Board’sMay6, 2004Opinion and OrderdirectedtheIEPA to issuethe

permitrequestedby SCLI. In theeventtheEPA is requiredto issuethatpermitprior to

conclusionoftheappeal,constructionoftheproposednewfacility couldbegin,andcouldeven

nearorreachconclusion,by thetimetheAppellateCourt rulesupontheappeal. In theeventthe

AppellateCourt reversesthis Board’sdecision(which would therebybearuling thatno permit

shouldbe issued),suchapartiallyorfully constructedfacility wouldhavebeenbuilt without the

siting approvalrequiredby Section39(c)oftheEnvironmenta;lProtectionAct, 415 ILCS

5/39(c). Moreover,suchconstructionwouldbeillegal, becausethepermit authorizingthe

constructionwouldbevoided.

9. Conversely,SCLI hasalreadywaitedsevenyears(indeed,it is now eightyears)

following theSalineCountyBoard’ssiting approval,andthefurtherdelaynecessitatedby this

appealshouldproveto beno additionalsignificanthardship.

10. ThepeopleofSalineCountywouldbeseverelyprejudicedif this Boardwereto

denythis motionfor staypendingappeal,bypossiblyallowing SCLI to constructa facility

within SalineCountywhichmaybedeemednot lawful throughactionof theAppellateCourt.
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WHEREFORE,Intervenor,COUNTY OF SALINE, requeststhat thisBoardgrantastay

of its May6, 2004rulingpendingtheappealsoughtpursuantto theattachedPetitionfor Review

ofthis Board’sMay6, 2004OpinionandOrder.

Respectfullysubmitted,

COUNTY OF SALINE,
Jntervenor

Rod Wolf
SalineCountyState’sAttorney
SalineCountyCourthouse
2E.Poplar -

Harrisburg,IL 62946
(618) 253-7169phone
(618) 253-4106 fax

State’sAttorneyfor SalineCounty
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No. ______________

INTHE
APPELLATE COURTOF ILLINOIS

FORTHE FIFTH JUDICIAL DISTRICT

COUNTY OF SALINE, )
)

Petitioner, ) Petitionfor Reviewof
) OrderoftheIllinois Pollution

V. ) ControlBoarddatedMay 6, 2004

)
SALINE COUNTYLANDFILL, INC., ) PCB04-117
ILLINOIS POLLUTION CONTROLBOARD, and)
ILLINOIS ENVIRONMENTALPROTECTION )
AGENCY, )

)
Respondents, )

PETITION FOR REVIEW

Petitioner,COUNTY OF SALINE, by and throughits State’sAttorney, andpursuantto

Section41 of the EnvironmentalProtectionAct, 415 ILCS 5/41, and SupremeCourt Rule335,

herebypetitionsthis Court for review ofthe Illinois Pollution ControlBoard’sOrderof May 6,

2004, which reversedthe Illinois EnvironmentalProtectionAgency’s denial of a permit to

RespondentSaline County Landfill, Inc., and remanded with order that the Illinois

EnvironmentalProtectionAgencyissuethepermit to RespondentSalineCountyLandfill, Inc. A

copyof the Illinois Pollution ControlBoard’sMay 6, 2004 drderis attachedto this petitionfor

review.

By this petition for review, Petitioner,County of Saline, seeksreversalof the Illinois

Pollution Control Board’sMay 6, 2004 Order, and reinstatementof the Illinois Environmental

ProtectionAgency’sdenialof thepermit requestedby RespondentSalineCountyLandfill, Inc.

— / .‘ I ,~ A “
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Respe~tfullysubmitted,

Rod Wolf
SalineCountyState’sAttorney
SalineCountyCourthouse
2 E. Poplar
Harrisburg,IL 62946
(618) 253-7169 phone
(618) 2.53-4106 fax

COUNTY OF SALINE,
Petitioner

By

State’s for SalineCounty
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ILLINOIS POLLUTION CONTROLBOARD
May 6, 2004

SALINE COUNTY LANDFILL, INC., )
)

Petitioner, )
)

v. ) PCBO4-117
) (PermitAppeal - Land)

ILLINOIS ENViRONMENTAL )
PROTECJTIONAGEN~Y,

)
Respondent,. )

• . )
COUNTY OFSALINE, )

)
Intervenor. )

BRIAN E. KONZEN OFLUEDERS,ROBERTSON& KONZEN APPEARED ON BEHALF
OFTHE PETITIONER;

1JOHNJ.KIM OFTHE ILLINOIS ENVIRONMENTAL PROTECIIONAGENCY
~APPEAREDON BEHALF OFRESPONDENT;and

ROB WOLF, SALINE COUNTY STATE’S ATTORNEY AND STEVEHEDINGEROF
HEDINGERLAW OFFICEAPPEARED ON BEHALF OFSALINE COUNTY.

OPINIONAND ORDEROFTHE BOARD (by G.T. Girard):

OnJanuary8, 2004, SalineCountyLandfill, Inc. (SCLI) filed a petition for reviewof a
determinationby theIllinois EnvironmentalProtectionAgency(Agency)to denya permitfor
expansionof the landfill locatedin Harrisburg,SalineCounty. On February19, 2004,theBoard
grantedamotion by SalineCounty’ to intervenein thisproceeding;TheAgencydeniedthe
permit becausetheAgencydeterminedthat SCLI did notprovide proofpursuantto 39(c) of the
EnvironmentalProtectionAct (Act) (415ILCS 5/39(c) (2002)thatSCLI hadlocalsiting
approvalfor theexpansionofthe landfill pursuantto Section39.2 of theAct (415ILCS 5/39.2
(2002)).

Basedon the record,theBoardfinds that SCLI providedproofof local siting approval
pursuantto Section39.2 of theAct (415ILCS 5/39.2(2002))andtheAgency’sdetermination
that SCLI failed to providep~oofof local siting approvalpursuantto Section39(c)of theAct is

‘The Boardnotesthatthe CountyBoardofSalineCountyadoptedaresolutionon February26.
2004 statingthatthe~State’sAttorney ofSaline Countydoesnotrepresentthepositionofthe
CountyBoardwhenheseeksto intervene”. Tr. at 74-80;P.C.2.
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incorrect. TheBoard remandsthepermit to theAgencyanddirectstheAgencyto issuethe
requestedpermit.

PROCEDURAL HISTORY

OnJanuary8, 2004,SCLI filed a petitionfor review of aDecember5, 2003Agency
denialof a permit. SCLI challengestheAgency’sdeterminationthat SCLJdid nothavelocal
sitingapprovalfor the landfill expansionsoughtin thepermitapplication. Thelandfill is located
Harrisburg,SalineCounty. On February19, 2004,theAgencyfiled therecordin this proceeding
(R.). HearingwasheldbeforeBoardHearingOfficer CarolSudmanon March 3, 2004 (Tr.).

On March 29, 2004,SCLI filed a motion to file a correctedbrief. NeithertheAgencynor
Saline Countyhasfiled a responseto themotionandpursuantto 35 Ill. Adm. Code101.500(d),
anyobjectionto grantingthemotion is waived. TheBoardgrantsthe motionto file acorrected
brief, all citationsin this opinionandorderareto thecorrectedbrief (Pet.Br.). OnApril 5, 2004,.
theAgency(Ag. Br.) and SalineCounty(SCBr.) filed theirbriefs. -

PRELIMINARY MATTERS

On March 2, 2004,theAgencyfiled a motionfor orderof protectionandprivilegelog
(MOP) with thehearingofficer concerningitems includedin theAgency’srecord.TheAgency
soughtprotectionfor sevendocumentsspecifiedby datein themotion. MOP at2. SCLI filed a
~‘esponseon March4, 2004(Resp.MOP) andtheAgencyfiled areplyon March 5, 2004. At
hearing,theBoard’shearingofficer ruled that “thedocumentsin questionarecoveredby the
attorney-clientand workproductprivilege,andthe inadvertentdisclosuredoesnot waive the
privilege.” Tr. at21.

AlthoughthepartieshavenotsoughtBoardreviewofthe hearingofficer’s decisionby
motion, theAgencyin effect seeksto havethehearingofficer’s decisionreviewedby theBoard
in theAgency’sbrief. TheAgency’sbrief basesargumentson correspondencesfrom the Illinois
Attorney General’sOffice (AGO).TheAgencysoughtprotectionfor theAGO’s
correspondencesin themotion for protection. SeeAg. Br. at 7, 11, and 14. Thus, theAgencyis
relying ondocumentsthatthehearingofficer hadruledwerenot properlya partof the record.

In reviewingthehearingofficer’s decision,theBoardfinds that thehearingofficer
incorrectlyextendedtheattorney-clientprivilegeto four documentsgeneratedfrom theAGO’s
office. For thereasonsdiscussedbelow, theBoardfinds thattheMarch 10, 2003 letter (R. at
149),the May 15,2003 letter(R. at 148),theJune11,2003letter(R. at 147)andthe
December4, 2003 letter(R. at7) do not meetthe parametersof attorney-clientprivilege.
Therefore,theBoardlifts theprotectionfrom thosedocumentsandwill includethosedocuments
in therecord. The Boardfurtherfinds thattheprotectionofthosedocumentsby thehearing
officer orderwasharmlesserror.

Thefour lettersareall from Mr. Tom Daviswith theEnvironmentalBureauof theAGO
and areaddressedto variousAgencyemployees.TheMarch 10, 2003 letteris addressedto Ms.
JoyceMunie managerof thebureauof landpermit sectionfor theAgencyandindicatesthat Mr.
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Davis receivedan inquiry from SalineCounty State’sAttorneyRodWolfe. R. at 149. The letter
furtherstatesthat thepassageof time would precludea grantingof adevelopmentalpermit and
asksthatMr. Davisbe advisedasto what typeof permitSCLI wasseeking. Id. TheMay 15,
2003 letterwasalsoaddressedto Ms. Munieand is nearlyidenticalto theMarch 10, 2003 letter.
R. at 148. TheJune11, 2003 letteris addressedto Mr. ScottPhillips DeputyCounsel,Division
of Legal Counselwith theAgency. R. at 147. TheJune11, 2003 letterstatedthattwo prior
lettershadbeensentto Ms. Munie andasksfor a reply to Mr. Davis’s inquiry. R. at 147. The
December4, 2003 letteris addressedto Mr. JohnKim, assistantcounselwith theDivision of
Legal Counselat theAgencyandindicatesthattheAGO’s positionis thatthe local siting
approvalhasexpired. R. at 7.

Onepurposeoftheattorney-clientprivilege:

• is to encouragefull andfrank communicationbetweenattorneysandtheirclients
andtherebypromotebroaderpublic interestsin theobservanceof law and
administrationofjustice. Theprivilegerecognizesthat soundlegal adviceor
advocacyservespublic endsandthat suchadviceor advocacydependsuponthe
lawyerbeingfully informedby theclient. Balla v. Gambro,Inc. 164111.2d 492,
594N.E.2d104, 109-110(1991),citing Upjohn Companyv. UnitedStates449
U.S. 383, 389 (1981).

“,Nevertheless,becausetheprivilege effectively withholdsrelevantinformationfrom the
factfinder,it should beappliedonly whennecessaryto achieveits purpose.”Monfardini v.
Ouinlan,2004Westlaw533132(N.D.Ill. Mar. 15, 2004),citing Fisherv. United States,425 U.S.
391,403 (1976). The attorney-clientprivilegeapplies“to communicationsmadein confidence
by clientseekinglegal adviceofany kind to professionallegal advisoractingin thatcapacity.”
Reganv. Garfield RidgeTrust& SavingsBank 220 Iii. App. 3d 1078,581 N.E.2d759, 768 (2nd
Dist. 1991),citing Cesenav. DuPageCounty,201 III. App. 3d 96, 103 (2ndDist. 1990). In this
instance,thecommunicationsfrom theAGO to theAgencyarenot in thenatureof
communicationsmadein~confidencein responseto a client seekinglegal advice,protectionof
thedocumentsis not necessaryto encouragefull andfrank communicationbetweenan attorney
andclient, andtheAGO initiated thecontactwith theAgencyin responseto an inquiry by athird
party.

Thenatureof thecommunicationis revealedin otherdocumentsin theAgency’srecord.
On September22, 2003,SteveHedingerwrote a letteraddressedto both Mr. DanMerrimanof
theAgency’sDivision of Legal CounselandMr. Davis. In thatletter,Mr. Hedingerexplained
theSalineCounty State’sAttorney’s positionthat local siting approvalhadoccurredover seven
yearsagoandthereforeshouldhaveexpired. R. at 15. On September24, 2003,Mr. Davis wrote
a letterto Mr. Merrimanindicatingthat theAGO sharedtheconcernsarticulatedin the letter
from Mr. Hedinger. R. at 145. This letterwasnot oneofthe correspondenceswhich theAgency
soughtprotectionfor in themotion. SeeMOPat2.

Thecontentsofthe September24, 2003 letter indicatethat theAgency wasbeingadvised
of AGO concernsbasedon an independentAGO investigationandtheSeptember22, 2003letter
by Mr. Hedinger. R. at 145. Mr. Davisgoeson to recommendthat theDivision ofLegal
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Counselat theAgency providea legal assessmentto theBureauofLand in this proceeding.Id.
Thus,the letterestablishesthat theAgencywasofferedan opinionby theAGO asa resultof
conimunicationsfrom athird partyratherthantheAgencyitself seekinglegal advice.
Furthermore,theletter recommendsthattheBureauof Landseeklegaladvisefrom theAgency’s
own Division of Legal Counsel.Thus, theAGO’s communicationsto theAgencyarenot in the
nature of an attorney advising a client but in the nature of an officer of the State advising an
agencyof theStateof potentialconcerns.Therefore,theBoardfinds thatthecommunicationson
theissueof local siting approvalarenotsubjectto protectionundertheattorney-clIentprivilege.

TheBoardalsofinds that theprotectionextendedto thecommunicationsfrom theAGO
to theAgencyis howeverharmlesserror. EventhoughSCLI arguedthatthecommunications
lackedprivilege(SCLI did not includetheDecember4, 2003 letterin theargument)becauseof
waiver, thepresenceofthe September24, 2003 letter in therecordwas sufficient to directthe
attentionof theBoardto theseissues.Theremainingcorrespondencesfurtherreinforcethe
informationin theSeptember24, 2003 letter.

FACTS

Thelandfill haspreviouslybeenpermittedandreceivedsitingapproval. R. at345-360;
Pet.atAttach. On November21, 1996,theSalineCountyBoardgrantedlandfill siting approval
to SCLI for the landfill expansionin Harrisburg. R. at 345-360. OnDecember31, 1996, the
Agencyissueda permitfor the developmentandoperationof the landfill expansion.R. at 234.

FromOctober1999to December2001,SCLI submittedapplicationmaterialsto the
Agencyfor a developmentpermitfor landfill expansion.SalineCountyLandfill. Inc. V.. IEPA,
PCB02-108(May 16,2002).In Januaryof 2002,theAgencydeniedSCLI applicatioafor
developmentpermiton thegroundsthat thewastefootprint in thepermitapplicationwasnot the
footprint approvedunderthe local siting. SalineCounty Landfill, slip op. at 1. TheBoard
affirmed theAgency’sdeterminationthat thefootprintof thelandfill expansionwasnot thesame
andasaresult,SCLI lacWedproofof siting approval.SalineCountyLandfill, slip op.at 19.

While theBoardwasconsideringPCB02-108,SCLI had pendingbeforetheAgency
anotherpermit applicationforthe landfill expansion.Pet.Exh. 6. On February7, 2003,SCLI
withdrew therequestfor lateralexpansion. Id. On April 4, 2003, SCLI filed theapplicationfor
expansionatissuein this proceeding.R. at 316. On December5, 2003,theAgencydeniedthe
applicationfor expansionof the landfill. R. at 2. TheAgency’ssolereasonfor denial is that the
“application did notprovideproofof local siting approvalpursqantto Section39(c)of theAct.
Thesiting providedin theapplicationhasexpired.” Id.

Agencyemployee,Ms. Munie testified at hearing. Ms. Munie statedthat prior to
December5, 2003,herunderstandingwasthat siting wasvalid for SCLI andthat if thepermit
weretechnicallyvalid, thepermit could issue. Tr. at52. Ms. Munie alsoindicatedin aMarch
12, 2003 letterto SteveHedingerthat the siting wasvalid. Pet. Exh. 6. Ms. Munie testifiedthat
shemadetheDecember2003decisionto denythepermit;however,shedid receivea
recommendationto deny from the Illinois AttorneyGeneral’sOffice. Tr. at 29-30.
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STATUTORY AND REGULATORY BACKGROUND

Section39(c) of theAct providesin partthat“no permitfor.development”of a landfill
maybe issuedby theAgency“unlesstheapplicantsubmitsproofto theAgency”of local siting
approval. 415 ILCS 5/39(c)(2002)

Section39.2(f)of theAct providesthat:

A local sitingapprovalgrantedunderthis Sectionshall expireat theend ofthe2
calendaryearsfrom thedateupon which it wasgranted,unlessthe local siting
approvalgrantedunderthisSectionis for asanitarylandfill operation,in which
casetheapprovalshallexpireatthe endof 3 calendaryearsfrom thedateupon
which it wasgranted,andunlesswithin thatperiodtheapplicanthasmade

• applicationto theAgencyfor apermitto developthesite. In theeventthatthe
localsiting decisionhasbeenappealed,suchexpirationperiod shallbe deemedto
beginon thedateuponwhichtheappealprocessis concluded.

Exceptasotherwiseprovidedin this subsection,uponthe expirationof a
developmentpermitundersubsection(k) ofSection39, any associatedlocal siting
approvalgrantedfor thefacility underthis Sectionshall alsoexpire.

If a first developmentpermit for a municipalwasteincinerationfacility expires
undersubsection(k) of Section39 afterSeptember30, 1989dueto circumstances•
beyondthecontroloftheapplicant,any associatedlocal siting approvalgranted
for the facility underthis Sectionmaybe usedto fulfill the local siting approval
requirementuponapplicationfor aseconddevelopmentpermitfor thesamesite,
providedthattheproposalin thenewapplicationis materiallythesame,with
respectto thecriteriain subsection(a) of this Section,astheproposalthat
receivedtheoriginal siting approval,andapplicationfor theseconddevelopment
permit is madebeforeJanuary1, 1990. 415 ILCS 3/29.2(f) (2002).

Section40(a)(1)of theAct providesthat:

If theAgencyrefusesto grantor grantswith conditionsa permitunderSection39
of this Act, theapplicantmay,within 35 days,petitionfor a hearingbeforethe
Boardto contestthedecisionoftheAgency. 415 ILCS 5/40(a)(l)(2002).

STANDARD OF REVIEW

After theAgency’sfinal decisionon a permit is made,thepermitapplicantmayappeal
that decisionto theBoard. 415 ILCS 5/40(a)(1)(2000).ThequestionbeforetheBoardin permit
appealproceedingsis whethertheapplicantprovesthatthe application,assubmittedto the
Agency,demonstratedthatno violation of theAct would haveoccurredif the requestedpermit
hadbeenissued. ESGWattsv. IEPA, PCB01-63,64 (consld.)(Apr. 4, 2002);Joliet Sand&
Gravel Co. v. PCB, 163 Ill. App. 3d 830, 833,516 N.E.2d955, 958 (3rd Dist. 1987),citing ffi1~A
v. ~ 118 Ill. App. 3d 772, 455 N.E. 2d 189 (1st Dist. 1983). TheAgency’sdenial letter
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framestheissueson appealandtheburdenof proofis on thepetitioner. ESGWatts.Inc. v. PCB,
286Ill. App. 3d 325, 676N.E.2d299 (3rdDist. 1997).

It is well-settledthattheBoard’sreviewof permitappealsof this typeis limited to
informationbeforetheAgencyduring theAgency’sstatutoryreviewperiod,andis not basedon
informationdevelopedby thepermit applicant,or theAgency,aftertheAgency’sdecision.
Alton PackagingCorp. v. PCB, 162 Ill. App. 3d 731, 738,516N.E.2d275,280(5thDist. 1987).
However,it is thehearingbeforetheBoardthatprovidesa mechanismfor thepetitionerto prove
thatoperatingunderthepermitasgrantedwould notviolate theActor regulations.Further,the
hearingaffordsthepetitionertheopportunity“to challengethereasonsgivenby theAgencyfor
denyingsuchpermit by meansof cross-examinationandtheBoardtheopportunityto receive
testimonywhich would ‘testthevalidity of theinformation(relied uponby theAgency)’.”,Alton
PackagingCorp. v. PCB, 162 Ill. App. 3d at738, 516 N.E. 2d at 280, quotingIEPA v. PCB,115
Ill. 2d 65, 70 (1986).

ISSUE

Thesoleissuein this appealis whetherornot SCLI haslocal siting approvalfor the
expansionof the landfill. If theansweris yes,thentheapplicationassubmittedto theAgency
demonstratesthattheissuanceof thepermit will notviolatetheAct orBoardregulations. If the
answeris no, thentheapplicationassubmittedto theAgencydid not demonstratethatthe

tissuanceof thepermit will violatetheAct orBoardregulations.

SCLI’S ARGUMENTS

SCLI puts forth five generalareasof argumentin supportof grantinga permit-toSCLI.
Thefirst is that thebasicrulesof statutoryconstructionsupportgrantingapermit. Second,SCLI
arguesthatthe reversalin theAgency’sinterpretationof Section39(1)of theAct (415ILCS
5/39(1) (2002)is suspec.tandnot entitled to deference.Third, SCLI assertsthat all partiesand
theBoardagreesitingh~snot expired.Fourth, SCLI maintainsthat the local siting approval
couldnothaveexpiredbecausetheAgencyhadissuedapermitfor a portionof the locally.
approvedsite. Fifth, SCLI addressestheargumentsof SalineCounty.

BasicRulesofStatutoryConstruction

SCLI arguesthat basicrulesof statutoryinterpretationrequiretheAgencyto issuethe
requestedpermit. Pet.Br. at8. SCLI assertsthat thewordsc4~osenby the legislatureare to be
given theirplain meaningandthe intentof thelegislatureshouldbe ascertainedprimarily from
thelanguageitself. Pet.Br. at 7. SCLT maintainsthatno rule of statutoryconstruction
authorizesa court to declarethat the legislaturedid notmeanwhatthe plain languageof statute
imports. Id., citing Envirite Corporationv. IEPA, 158 Ill. 2d 210, 632 N.E.2d1035 (1994).
Furthermore,SCLI opinesthat a basisrule of statutoryconstructionis that the inclusionof one
limitation is theexclusionof otherlimitations. Id., citing Browning FerrisIndustriesv. PCB,
127 lii. App. 3d 509, 468 N.E.2d1015 (3rd Dist. 1984); RochelleDisposalService.Inc. v. PCB,
266 Ill. App. 3d 192, 639 N.E.2d988 (2ndDist. 1994).
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SCLI alsoconcedesthatan agency’sinterpretationofthe agency’sown regulationsis
entitled to greatweight,andthat the interpretationsarereviewedde novoby a court. Pet:Br. at
7. This generalrule of statutoryinterpretationis usuallyappliedwherethe languageof the
statuteis ambiguousandtheinterpretationby theagencyis long andconsistentsothat theby
inferencetheargumentcanbe madethatthe legislatureconcurred,accordingto SCLI. Id., citing
May v. Departmentof RegistrationandEducation,85 Iii. App. 3d 27,406N.E.2d191 (1st Dist.
1980). Thus,SCLI maintainsthat an agency’sinterpretationof a statutethatconflictswith an
earlierinterpretationis entitled to considerablylessdeference.Pet. Br. at 8, citing Mobile Oil v.
USEPA,871 F.2d 149(DC Cir. 1989);GeneralElectric Co. v. Gilbert,429US 125, 142(1976);
NLRB v. FoodandCommercialWorkers,484 US 112, 124(1987); INS v. Cardoza-Fonseca,
480 US421, 446 (1987);Wattsv. Alaska, 452US 259 (1981).

SCLI arguesthat th~languageof Section39.2(f)of theAct (415ILCS 5/39.2(1)(2002))
is plain andunambiguousandsupportsSCLI’s positionthat local siting approvalhasnot expired.
Pet.Br. at 8-9. SCLI assertsthat undertheplain languageof Section39.2(f)oftheAct (415
ILCS 5/39.2(f)(2002)),a local sitingapprovaldoesnot expireif theAgencyreceivesapermit
applicationto developthe sitewithin threeyearsof thesitingapproval. Pet.Br. at 9. SCLI
maintainsthat theBoardshouldfollow theplain languageof Section39.2(f)of theAct (415
ILCS 5/39.2(1)(2002)). Id. SCLI assertsthatto hold thatsiting expiresafteran unsuccessful
appealof an Agencydenial or to hold thatanapplicationmustbe continuouslyon file with the
Agencyto preservelocal sitingapprovalrequiresreadinginto Section39.2(f) of theAct (415
1~LCS5/39.2(f)(2002))languagethatis not there. Pet.Br. at 9.

Furthermore,SCLI arguesthatwherethelegislaturearticulatesin theplain languageof
thestatutescenariosof whensiting approvalcanexpire,theBoardshouldnot readinto the
languageotherscenarios.Pet.Br. at 9. SCLI pointsout that thelegislaturespecifiedin Section
39.2(f)of theAct (415ILCS 5139.2(1)(2002))thatsiting expireswherethe landfill applicant
fails to applyfor a developmentpermit within threeyearsfrom thedatethatlocal siting was
approved. Pet.Br. at9. ~SCLIalso pointsout that the legislaturespecifiedthat threeyearsshall
not commenceuntil the èonclusioriofall appeals.Similarly,SCLI notesthat the legislature
specifiesthatlocal siting approvalmayexpireupontheexpirationof a developmentpermit under
Section39(k)of theAct (415ILCS 5/39(k) (2002)). SCLI arguesthat, given thatthe legislature
articulateswhensiting approvalmayexpire,theBoard shouldnot readnewexceptionsinto the
Act. Pet. Br. at 9-10.

SCL1 arguesthat therecordestablishes,andtheAgencyandSalineCountyagree,thata
developmentpermit applicationwasfiled within threeyears0� the localsiting approval. Pet. Br.
at 9. SCLI assertstheBoard.needlook no further thantheplain languageof 39(1)of theAct
(415 ILCS 5/39(1) (2002)to resolvethis issue. Pet.Br. at 10. SCLI maintainsthat theAgencyis
creatinganew statutorylimitation on thevalidity of local sitingsnot foundin theAct andanew
requirementthatan applicantmusthavea continuousongoingpermit applicationwhich is also
not in theAct. Id.

Reversalof Agency’sInterpretation
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SCLI arguesthat thecourtshave’stressedconsistencyin interpretingthe Act and have
stated: “ [o]f greatconcernto us is thefactthatthePollution ControlBoardis notconsistentin
its readingof theAct.’ Chemetcov. PCB,140 Ill. App. 3d 283, 488N.E.2d639,643(5th Dist.
1986),” PetBr. at 10. SCLI alsopointsto Alton PackagingCorporationv. PCB andTEPA, 146
Ill. App. 3d 1090,49.7 N.E.2d864(5th Dist. 1986)whereinthecourtnotedthat “administrative
bodiesarebound by prior customandpracticein interpretingtheirrulesand maynot arbitrarily.
disregardthem.” Pet.Br. at 10, citing Alton Packagingat497 N.E.2d864, 866. SCLI asserts
that theBoardandtheAgencyareboundby prior customand practiceaswell astheneedfor
consistencyin interpretingtheAct. Pet.Br. at 11. SCLI arguesthat thusgrantingSCLI apermit
in this instancewill notviolatetheAct becausetheAgencyshouldreadSection39(f) of theAct
(415ILCS 5/39(1)(2002))consistently,astheAgencyhasdonefor tenyearsprior to the instant
application. Pet.Br. at 11.

• SCLI concedesthat theIllinois AppellateCourt consistentlygive deferenceto an
agency’sinterpretationoftheagency’sstatute;however,that deferenceis grantedwhenthe
statuteis ambiguousandtheinterpretationis longstanding.Pet.Br. at 11, citing Ms~.SCLI
arguesthatgiven thecourts’ view, theonly interpretationthat is entitledto deferenceis the long
standinginterpretationoftheAgencythatlocal sitingsdo notexpireso longasan applicationfor
developmentpermit is madewithin threeyears. Pet.Br. at 11-12. SCLI assertsthatthe record
containsampleevidencethatfor overtenyearstheAgencyhasinterpretedSection39(1)of the
Act (415ILCS 5/39(f) (2002)to meanthat local siting doesnot expireif an applicationfor
d~evelopmentalpermit is filed within threeyears. Pet. Br. at 12. SCLI emphasizesthat the
Agency’s longstandinginterpretationis undisputed.Id.

SCLI alsoarguesthattheBoardhasrecognizedtheimportanceof consistencyin the
actionsof theAgency. Pet.Br. at 12. SCLI pointsto OwensOil Companyv. JEPA,PCB98-32
(Oct, 18, 1997)wheretheBoardstatedthat whentheAgencydepartsfrom a prior practicethe
Agencymustdo sofor goodcausesuchasa changein thelaw, differentfacts,or adetermination
that the priOrpracticewas in error. Pet. Br. at 12, citing OwensOil, slip op.at 2. SCLI argues.
that theAgencydepartedfrom the long standingpracticewithout determiningthattheprior
practicewasin error,without a changein thestatute,orwithout a determinationthat the factsare
different. Pet.Br. at 13.

PartiesandBoardAgree Local Siting hasnot expired

SCLI assertsthat theAgencymadea “judicial admission”beforetheBoardthat SCLI did
not needto seeknewsiting approval. Pet. Br. at 13. SCLI poii~tsto languagein theBoard’s
opinion andorderin SalineCounty Landfill, Inc. PCB 02-108andnotesthatneitherthe Agency
nor SalineCountyappealedthatdecision. Pet. Br. at 13. SCLI maintainsthat the Agency
“admitted of record”that anew siting applicationwasnot requiredin PCB02-108and therefore,
theAgency’sdecisionin theinstantappealis “all themorevulnerableto challenge”by SCLI.
Pet. Br. at 13-14.

Portion of Locally Approved Expansion Permitted
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SCLI arguesthat thepermit issuedby theAgencyin December1996 includedvertical
expansioninto theair spaceincludedin theNovember1996 landfill siting approval. Pet.Br. at
14. SCLI arguesthattherefore,the local siting approvalcannotexpirebecauseareasapproved
for siting in November1996 werepermittedfor developmentandoperationin December1996.
Id. SCLI emphasizesthatno matterhow the BoardinterpretsSection39(1)of theAct (415ILCS
5/39(1)(2002)),SCLI’s timeframedid not expirebecausemultipledevelopmentpermitswere
filed with theAgencyconcerningthenewair spaceapprovedfor siting in November1996andat
leastonepermitwasissued. Pet.Br. at 15.

Response to Saline County

SCLI addressedpotentialargumentsby SalineCountyin theopeningbriefasno reply
brief wasscheduledto be filed. Specifically,SCLI maintainsthat: 1)SCLI is notarguing
equitableestoppel;2) thefactsofthis casearedistinguishablefrom Village of Fox River Grove
v. IEPA, PCB97-156(Dec. 18, 1997);3) permitdenial is not theequi~ialentoffailure to file a
permit application;and4) SCLI diligently and continuouslypursuedapermit. Pet.Br. at 15-17.
TheBoardwill summarizeeachof thoseargumentsbelow.

‘Equitable Estoppel

SCLI arguesthatSalineCountymisstatedSCLI’s positionin thisappealat hearingin that
~CLI is not arguingequitableestoppelordetrimentalrelianceprinciplesin this appeal. Pet.Br.
~t 15, citing Tr. at 40. SCLI emphasizesthat not only is SCLI notmakingsuchan argument,the
principleswere notpleadedin thepetitionfor review. Pet.Br. at 15. SCLI points out that no
assertionhasbeenmadeby SCLI thatanAgencyemployeeknowingly madeuntrue
representations,which is anelementin thedoctrineof equitableestoppel.Pet.Br. 16.-SCLI
assertsthatratherthanequitableestoppel,SCLI is arguingthat thesuddenreversalof
interpretationby theAgencyresultsin an incorrectinterpretation.Id.

Fox River Grove

SCLI speculatesthat SalineCountymaycite theBoardto Fox RiverGrovefor the
propositionsthattheAgencyclaimsthe right to correctpastmisinterpretationsandtheAgency’s
previousmisinterpretationsarenot relevantto theBoard’sreviewofthis instantappeal. Pet. Br.
at 16. SCLI arguesthattheFox River Groveis distinguishablefrom this casefor two reasons.
Id. First, SCLI notesthat the instantappealinvolves interpretationof Section39.2(1)of the Act
(415 ILCS 5/39.2(f)(2002)),while FoxRiver Groveinvolvedinterpretationof theBoard’s
regulations. Id. SCLI assertsthis distinctionis critical becauseuponappellatereview,the
Board’sinterpretationsof theBoard’sregulationis entitled to greatdeferencewhile new or
inconsistentinterpretationsof Section39.2(1)oftheAct (415ILCS 5/39.2(1)(2002))arenot. Id.
Furthermore,SCLI arguesthat theAgency’sinterpretationof Section39.2(1)of theAct (415
ILCS 5/39.2(f) (2002))wasconsistentfor abouttenyears,“ampletime to demonstratethe
legislature’sconcurrencewith theAgency’sstatutory interpretation.”Pet. Br. at 15-16.

Theseconddistinction betweenFox River Groveandthis appeal,accordingto SCLI, is
that the Board “recognizedandall partiesagreed”SCLI couldapply for a developmentpermitto
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expandthelandfill. Pet.Br. at 17. SCLI assertsfor theBoardto hold otherwisenow would be
inconsistentwith SalineCountyLandfill. Inc. PCB02-108. Pet,Br. at 17.

Permit Denial Not Equivalent to Failure to File Permit Application

SCLI assertsthat SalineCountyequatesthedenial ofa permitby theAgencywith the
failure to applyfor apermit within threeyearsof local sitingapproval. Pet.Br. at 17. SCLI
arguesthat Section39.2(f)of theAct (415ILCS 5/39.2(1)(2002))containsno suchlanguage.Id.
SCLI maintainsthatSCLI timely filed a completedevelopmentpermitapplicationin 1999and
thepermitdenialstatedno issuesof completenessor timeliness. Id. SCLI stressesthat SCLI
metthestatutoryobligationofSection39.2(f)of theAct (415ILCS 5/39.2(1)(2002))to preserve
thevalidity oflocal siting approval. Id.

SCLI Diligently and ContinuouslyPursued a Permit

SCLI arguesthat ratherthan“banking” local siting approvalasallegedby Saline County,
SCLI diligently andcontinuouslypursuedapermit. Pet.Br. at 17. SCLI assertsthattheAgency
concedesthatSCLI hada permitapplicationpendingalmostcontinuouslysince 1999. Id. SCLI
maintainsthat thefactsto no supporttheconcernsexpressedby SalineCountyaboutbankingof
local siting approval. Id.

AGENCY ‘ARGUMENTS

TheAgencysetsforth argumentson statutoryconstructionandthenassertsthat the
Agency’sinterpretationof Section39.2(1)oftheAct (415ILCS 5/39.2(f)(2002))is correctfor
severalreasons.TheBoardwill summarizeeachof theAgency’spositionsbelow.

Basic Statutory Construction

TheAgencyrelafesthat therulesof statutoryconstructionanddeferenceowedto an
administrativeagency’sinterpretationof statuesadministeredby the agencyarewell established.
Ag. Br. at 7. TheAgencyarguesthataprimaryrule in statutoryconstructionis thatthe intention
of the legislatureshouldbe ascertainedandgiveneffect. ld. TheAgencyassertsthat a court
shouldnotattemptto reada statuteotherthanin themannerthestatutewaswritten. Id. Further,
theAgencymaintainsthatthetermsofa statutearenot to be consideredin a vacuumandshould
be liberally construedto effectuatethe purposesoftheAct. Ag. Br. at 8, citing M.1.G.
Investments,Inc. v. IEPA, 122 111. 2d 392, 397-98,400;523 N~E.2d1, 3, 4 (1988).

The Agencyalsoarguesthat thereareguidelinesestablishedregardingdeferenceto a
stateagency’sinterpretationof statues.Ag. Br. at 8. TheAgency assertsthat courtswill give
substantialweightanddeferenceto interpretationof an ambiguousstatueby an agencycharged
with administrationandenforcementof thestatute. id. This deferenceis accordedto theagency
basedon theexperienceand expertiseof the agency,assertstheAgency. Ag. Br. at8-9, citing
Fox River Grove. TheAgencyarguesthat this deferenceis accordedevenif the interpretation
representsa sharpbreakform prior interpretations.Ag. Br. at 10, citing Rust v. Sullivan, 500
U.S. 173, 186 (1990);Chevron,U.S.A. v. NRDC,467 U.S. 837, 862 (1984). Thus,theAgency’s
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interpretation“as articulatedandappliedin this instance”shouldbe givendeferenceby the
Board,accordingto theAgency. Ag. Br. at 11.

TheAgencyarguesthat thefocusof theAgency’sattentionandnowtheBoard’s
attentionis theprovisorelatingto local siting approvalexpiration. Ag. Br. at 11. TheAgency
acknowledgesthat previouslytheAgencyinterpretedthelanguageof Section39.2(1)oftheAct
(415 ILCS 5/39.2(1)(2002))to meanthat “any” applicationwithin threecalendaryears
effectivelysavedthelocal siting approvalfrom expiration. Id. However,theAgencynotesthat
theinterpretationfollowedby theAgency,afterreceivingan interpretationby theAGO, is that
thepermit for developmentmustinclude proofthatlocal siting approvalwasgrantedwithin three
calendaryearsoftheapplicationfor thecurrentpermit. Ag. Br. at 11-12. Thedistinction
accordingto theAgencybetweenthetwo interpretationsis thataprevioussubmittaldoesnot
preservelocal siting approval.A~.Br. at 12.

Agency’sInterpretationofSection39.2(f) is Correct

TheAgency arguesthat aprevioussubmittalof adevelopmentpermit applicationdoes
notpreservethelocal sitingapproval..Ag. Br. at 11-12. TheAgencymaintainsthatin thecase
now beforetheBoard,siting approvalwasgrantedsix andahalf yearsago. Ag. Br. at 12. The
Agencystatesthatthereis no disputethecurrentpermit applicationwas submittedwell beyond
thethreeyearlimitation of Section39.2(1)of theAct (415 ILCS 5/39.2(f) (2002)). Id. The
~gency assertsthat the“backdoor” soughtby SCLI is that apreviousapplicationwassubmitted
~1uringthethreeyearperiodandasaresultthe local sitingdid not expire.

TheAgencysetsforth several“flaws” in theSCLI argumentsthatsiting did notexpire.
First, theAgencyexpressesconcernthat if thefiling of any applicationprotectsthe loc’aI siting
approval,a“sham” applicationcouldbefiled. Ag. Br. at 12. A “sham” applicationcould
preservethegrantof local siting approvalin perpetuity,arguestheAgency. Id.

Second,theAgencyassertsthatSCLI readslanguageinto Section39.2(1)oftheAct (415
ILCS 5/39.2(1)(2002))which is not there. Ag. Br. at 12. Specifically,theAgencyarguesthat
for SCLI’s argumentto prevail,Section39.2(1)of theAct (415ILCS 5/39.2(1) (2002))would
haveto read“unlesswithin that periodtheapplicanthasmade~ applicationto theAgencyfor
a permitto developthesite.” Ag. Br. at 12. TheAgencymaintainsthattheAct doesnot read
that way. Further,theAgency opinesthatSCLI cannotreadinto theAct that actuallyreceivinga
developmentpermitbasedon a timely submittedapplicationpreventstheexpirationof local
siting approval.Ag. Br. at 13.

Third, theAgencyarguesthatthepurposebehindthe impositionof thethree-year
expiration“is clearly to encouragethetimely actingupona sitting approval.” Ag. Br. at 13. The
Agencyassertsthatthe“evil” to be remediedis the possibility of a “sham”applicationto
preservelocal sitingapproval. Id. TheAgencypoints out that the instantapplicationwas
submittedsix yearsafter local siting approvaland “that wasexactlythescenariothat was
intendedto be avoided.” Id.
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A fourthflaw in SCLI argumentsaccordingto theAgencyis thatthe interpretation
advancedby SCLI wouldallow for thefuturesubmissionofdevelopmentpermitsin perpetuity.
Ag. Br. at 13. However,theAgencyarguesthat“circumstanceschange,communitieschange
andpermittedfacilities change.” Id. TheAgencyemphasizesthatthe legislaturesoughtto allow
local governmentsto “maintainconsistentandtimely oversightof landfill development”and
SCLI’s argumentswoulddefeatthat intent. Ag. Br. at 13-14.

Finally, theAgencytakesissuewith SCLI’s claim thatSCLI hasdiligently pursueda
permit. Ag. Br. at 14. TheAgencyconcedesthatthefactsmaysupportSCLI’s assertion;
however,theonly relevantconsiderationis whetherthe instantpermit wassubmittedwithin three
calendaryearsof local siting approval. Id. Becausetheinstantpermitwasnot submittedduring
thatthree-yearwindow; theAgency maintainsthat theAgencycouldnotapprovethepermit
sought. Id.

SALINE COUNTY’S ARGUMENTS

Saline Countypresentsfour generalargumentsin oppositionto SCLI’s contentionthat
local siting approvaldid notexpire. First, SalineCountysummarizestherole of the local
governingbody in landfill issues. SecondSalineCountyarguesthat local siting hasexpiredand
delineatesthreereasonswhy SCLI’s argumentsareflawed. Third, SalineCountyarguesthat
Medical DisposalServicev. IEPA, PCB95-75,76(May4, 1995)(consld.)affirmedMedical
DisposalServices,Inc. v. IEPA, 286 Ill. App. 3d 562, 677 N,E.2d428 (1stDist. 1997)is
applicableto this case.Fourth,SalineCountyarguesthatthe“dicta” in SalineCountyLandfill is
irrelevant.TheBoardwill summarizeeachofthefour argumentsbelow.

Saline County’s Role in Landfill Issues

SalineCounty arguesthat thecourtsand theBoardhavelong recognizedthat Section
39.2 of theAct (415ILCS 5/39.2(2002))representsthe“singularmostimportantstateof the.
continuumofsiting andapprovingpollutioncontrolfacilities suchaslandfills.” SCBr. at6,
citing Medical Disposal,677 N.E.2dat 432. SalineCountynotesthat whenlocal sitingapproval
wasgrantedto SCLI in 1996,no propertyright wascreatedin SCLI. SCBr. at 6-7,citing
Medical Disposal,677N.E.2dat433.

SalineCountyassertsthat theAct shouldnotbe readin a vacuumbut insteadshouldbe
readin conjunctionwith otherstatutesthatpertainto landfills. SCBr. at7. SalineCounty
particularlypointsto the Illinois Solid WastePlanningandReqyclingAct 415 ILCS 15/1 et seq.
(2002)whichrequirescountiesto developandmaintaina planfor themanagementofwaste
generatedwithin thecounties’boundaries.SCBr. at7. SalineCountypoints to this statueto
demonstratethecounties’ overall involvementin planningwastemanagementin individual
counties.SC Br. at7-8.

Local Siting Approval Has Expired

In this portion of SalineCounty’sbrief,SalineCounty’s argumentscanbe characterized
in two ways. First, SalineCountyarguesthatthe languageof Section39.2(f)of theAct (415
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ILCS 5/39.2(f)(2002))demonstratedthat siting hasexpired. Second,SalineCountypointsto
threeallegedflaws in theargumentsof SCLI. Thefollowing discussionwill summarizeboth
arguments.

Languageof Section39.2(f)of theAct

Saline CountyarguesthatSection39.2(f)of theAct (415 ILCS 5/39.2(f) (2002))on its
facerevealsthat unlessSCLI soughtpermittingfor theapprovedfacility within threeyearslocal
siting approvalexpired.SCBr. at 8. SalineCountymaintainsthat within threeyears,SCLI did
not seek: 1) apermitfor a facility for which local siting hadbeenapproved,or 2) a permitfor
thesiteuponwhich•thefacility waslocated. Id. ThereforeSalineCountyargueslocal siting has
expired.

Flawsin SCLI’sArguments

First, regardingSCLI’s contentionthataportionoftheairspacewhich wasapprovedin
1996waspermittedlaterin thatyear,Saline CountyassertsthatSCLI has“utterly failed” to
provewhatportionof theair spacewaspermittedorwhenpermittingoccurred. SCBr. at 9.
SalineCountymaintainsthatSCLI merely pointsto somelegal conclusionsin therecordbut the
factsdo not suppo.rttheconclusions.SCBr. at 9. SalineCountyarguesthatsincetheburdenis
on SCLI in this proceedingandtherecorddoesnot supportthecontention,this factalone
warrantsaffirmanceof theAgency. Id. ‘

Second,SalineCountyarguesthat the languageof Section39.2(1)of theAct (415ILCS
5/39.2(f) (2002))requiresan applicationfor developmentof “the site”not aportionof thesite.
SCBr. at 9. SalineCountyassertsthat thesiting statutedoesnotsupport“SCLI’s tacit
assertion”that piecemealdevelopmentis acceptableunderthesiting statute.Id. SalineCounty
opinesthatthe legislatureunderstandsthedifferencebetweentheentiresiteandportionsof the
site. Id., citing Section39.2(c)of theAct (415ILCS 5/39/2(c)(2002)).

SalineCountygoeson to arguethata “site” is madeup of oneormore“facilities” based
on a readingof theSection39.2 oftheAct. SC.Br. at 11. Furthermore,SalineCountyasserts
that Section39.2(f)of theAct clearly requiresthat adevelopmentpermitfor theentiresiteand
not merelydiscretefacilities within a sitebe soughtwithin threeyearsof local siting approval.
SCBr. at 11.

A third flaw in SCLI’s argumentsis thatSCLJ’sinterpr~tationwould “work substantial
mischief” upon the“obvious” intentionsof the legislature’scarefullycraftedscheme,argues
SalineCounty. SCBr. at 11. SalineCountyarguesthatcountiesarerequiredby law to remain
currentandactively involvedin thewastemanagementneedsof thecounty. Id. Saline County
maintainsthat SCLI’s interpretationwould removeSalineCountyfrom theprocessandallow
SCLI to “mothball” the local siting approvalindefinitely. Id.

Medical DisposalServices
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SalineCountyarguesthat the decisionsin Medical DisposalServicescontrol“most of the
salientissuesin this case.” SCBr. at 13. SalineCountydetailsthefactsin theMedical Disposal
ServicescaseandassertsthatfactorsguidingtheBoardin that casecompelasimilar ruling here.
SCBr, at 15. SalineCountymaintainsin Medical DisposalServicesthattheapplicantwho
soughtthepermitwasnot theapplicantwho hadreceivedsiting approval. Id. In this
proceeding,althoughtheapplicantwasthesame,the facility differed,arguesSalineCounty. id.
SalineCountyopinesthat like Medical DisposalServices,SCLI is attemptingto obtainsiting
approvalfor somethingthat wasneverapprovedby the localsiting body. Id.

Board’s“Dicta” in SalineCounty Landfill (PCB 92-1O8~Is Irrelevant

SalineCountyarguesthat SCLI’s relianceon theBoard’sopinionandorderin Saline’
County Landfill is misplaced.SCBr. at 19. SalineCountypointsout thatthe languagerelied
upon by SCLI is puredictaandnot relevantto the issuedecidedin thatcase. id. SalineCounty
assertsthat no mentionis madein anypublishedopinion in SalineCountyLandfill thatSection
39.2(1)of theAct wasof any relevanceto that caseand theBoardmadeclearthattheissuehad
no bearingon theBoard’sdecision. Id. Further,SalineCountymaintainsthat thequestionin
this proceedingis aquestionof law andwhatevermayhavebeen’saidin apreviouscasedoesnot
alterwhatthestatutesays. Id.

SalineCountyalsotakesissuewith theargumentsby SCLI thatSalinecounty’sfailureto
~ppealthedictumsomehowbinds this caseto thesameresult, SCBr. at 19. Saline County
pointsout that in SalineCounty Landfill, SalineCountywonthecaseand thereforecouldnot
appealunderSection41 of theAct (415ILCS 5/41 (2002)). SCBr. at 19.

DISCUSSION

Despiteall the issuesarguedin this case,thequestionbeforetheBoardis simply: “Did
local sitingapprovalfor ~CLI’s landfill expansionin Harrisburgexpire”?

Thefollowing discussionwill first clarify whatstandardtheBoard usesto reviewa
permit decisionand‘what deferencetheBoardwill afford theAgency’sinterpretationof Section
39.2(f)of theAct (415 ILCS 5/39.2(1)(2002)). Then,theBoardwill delineatethereasonsfor
thefinding that SCLI providedproofoflocal siting approvalin thepermit application.

Standard of Review

Both theAgencyandSCLI arguethattheAgency’sinterpretationof Section39.2(1)of
theAct (415JLCS5/39.2(f)(2002))shouldbe givendeference.SeePet.Br. at 10-il andAg.
Br. at 11. But, SCLI arguesthat theAgency’s interpretationprior to the instantpermitdenial is
theinterpretationwhich shouldbe givendeference.Pet.Br. at 11. Thebasisfor both arguments
is that courtsgive deferenceto a stateagency’sinterpretationof a statutein which thestate
agencyis chargedwith administeringandenforcing. Fox River Grove702 N.E.2dat 662.
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However,theBoard’sstandardof review in a permitappealis to determinewhetherthe
applicationassubmittedto theAgencydemonstratesthat no violation of theAct orBoardrules
would occurif thepermitwasissued. ESGWattsv. IEPA, PCB01-63,64 (consld.)(Apr. 4,
2002). Furthermore,theAgency’sdenial letterframesthe issueon appealandtheBoard’s
reviewis basedsolelyon therecordbeforetheAgency. In reviewingtheAgency’sdecisionon a
permitappeal,thecourtshaveheldthat theBoarddoesnotreviewtheAgency’sdecisionusinga
deferentialmanifest-weightof theevidencestandard.IEPA v. PCB, 115 Ill. 2d 65,70, 503
N.E.2d343, 345 (1986).

GiventheBoardandAgencyresponsibilitiesin apermit appeal,theBoardfinds thatthe
Agency’sinterpretationof Section39.2(f) oftheAct (415ILCS 5/39.2(1)(2002))prior to this
appealis not relevantto theBoard’sdecision.Further,astheBoardmustdecidewhetherornot
theapplicationassubmitteddemonstratesthat no violation of theAct would occurif thepermit
is issued,theBoardis notboundby theAgency’sinterpretationof Section39.2(1)of theAct
(415ILCS 5/39.2(1) (2002)). TheBoardwill considertheAgency’sargumentson statutory
construction;however,the Agency’sargumentsarenotconsideredwith any greateror lesser
weightthanSCLI’s argumentsorSalineCounty’sarguments.In taking this view of the
Agency’sinterpretationof Section39.2(f)of theAct (415ILCS 5/39.2(f)(2002)),theBoardis
consistentwith both theBoard’sandcourt’s decisionsin Fox River Grove,(seeFoxRiver Grove
702N.E.2d’at662 andPCB97-156,slip op. at 8).

Interpretation of Section39.2 (f) of the Act

As notedabove,the issuein this caseis whetheror notSCLI’s 1996haslocal siting
approvalfor theexpansionof thelandfill continuesto be valid. Theresolutionofthat issue
requiresareadingof Section39.2(1)of theAct (415ILCS 5/39.2(f) (2002))which providesin
partthat:

approvalshallexpireat theendof 3 calendaryearsfrom thedateupon which it
wasgranted,and;unlesswithin thatperiod theapplicanthasmadeapplicationto
theAgencyfor a permitto developthesite. 415 ILCS 5/39.2(f)(2002).

Section39.2(1)of theAct (415ILCS 5/39/2(1)(2002))goesOn to s’pecify whenthetime period
shall commenceif local sitingis appealedandwhena developmentpermitexpiresunder
subsection(k) of theAct (415ILCS 5/39(k) (2002)). Notably,’ Section39.2(1)of theAct is silent
concerningan applicationtimely appliedfor, but deniedby theAgency.

The partieshaveall accuratelyand extensivelydiscussedthegeneralrulesof statutory
construction.The Boardseesno needto repeatthat recitationhere. Thelaw is well settledthat
theplain languageofa statuteshould begiventhecommonmeaningof the language.~jpneer
Processing.Inc. v. JEPA, 111111.App. 3d 414,444 N.E.2d211(4thDist. 1952). Further,the law
is alsowell settledthat the inclusionof onelimitation is theexclusionof otherlimitations.
BrowningFerris,468 N.E.2dat 1018. ThereforetheBoardexaminesthelanguageof Section
39.2(1)of theAct (415 ILCS 5/39.2(f) (2002))by assessingtheplain meaningof thewordsand.
by determiningif the languageincludesexclusions.
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Theplain languageofSection39.2(1)of theAct (415ILCS 5/39.2(1)(2002))statesthat
local siting expiresunlessan application is made to the Agency for development of the site
within threeyearsof local siting approval.All partiesagreethatSCLI did apply for apermit
within threeyearsbut thatthepermitwas denied(seeSalineCountyLandfill PCB 92-108).
Thus,undertheplain languageof thestatute,a permit applicationfor developmentof thesite
wasfiled within threeyearsof siting approval.

Thestatutorylanguageis silent regardingtime limitations if theAgencydeniesa permit.
This is thepoint wherethepartiesdisagree.TheAgencyandSalineCountyarguehere,thatthe
statutorylanguagemeansthatthe local siting approvalhasexpiredbecausethe instant
applicationwasfiled afterthethreeyears. SCLI arguesthat, havingtimely filed apermit
applicationanddiligently soughtapermit, the 1996siting hasnotexpired.

The Board is persuaded that the local siting approval has not expired. The statutory
languageincludesotherscenariosfor whensitingexpires besides the three-year time limitation.
Thestatuteis silentregardinganAgencypermitdenial. Clearly, thelegislatureunderstoodthat
not all permitsaregranted.Thus,theBoardfinds that, thelegislature’sfailure to includea
scenariowhereintheAgencydeniesa permit, indicatesthelegislaturedid not intendfor adenial
of apermit to haveany affect on thethree-yeartime limitation. As longasan applicationto
developthesiteis filed within threeyearsof local siting approval,whetherornot thatpermit is
granted,theBoardfinds that the requirementsofSection39.2(1)oftheAct (415 ILCS 5/39.2(1)
(2002))aremet andlocal siting doesnotexpire.

TheBoard’sinterpretationofSection39.2(1)of theAct (415ILCS 5/39.2(1)(2002))is
particularly supported by the specific facts of this case.Contraryto theargumentsmadeby the
Agency andSalineCounty, SCLI’s permit applicationsubmittedwithin threeyears~v not a
“sham”permitapplicationusedto “mothball” siting. In fact, SCLI submitted the application in
1999andcontinuedto submitinformationrelevantto thepermit applicationuntil 1991,whenthe
permit applicationwasdeniedby theAgency. Thus,SCLI filed acomprehensiveapplication
within threeyearsof loc~lsiting approval(seeSalineCountyLandfill PCB92-108).
Furthermore,SCLI hasbeenactively seekingotherpermitsfor thesite. SeePet.Exh. 6. Thus,
theconcernsexpressedby SalineCountyandtheAgencythat a petitionercouldpresenta
“sham”applicationor“mothball” siting arenotreflectedin thefactsof this case.

Basedon theBoardinterpretationof Section39.2(f)oftheAct (415 ILCS 5/39.2(1)
(2002)), theBoardfinds that SCLI did haveproofof local siting approvalin the instant
applicationfor permit. TheBoardfurtherfinds that becausethesoledenialreasonwasthe
failure to includeproof of localsiting approval,thepermitmustbe issued. The Boardwill
remandthecaseto theAgencyfor issuanceof thepermit.

CONCLUSION

TheBoardhasreviewedtheargumentsof thepartiesand finds thattheapplicationfor
permitsubmittedby SCLI demonstratesthat no violationof theAct or Boardregulationswill
occur if thepermit is issued. TheBoardfurther finds thatunderthe plain languageofSection
39.2(f)of theAct (415 ILCS 5/39.2(f) (2002))local siting approvaldoesnot expirewhenan
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application for developmental permit is filed within three years of the granting of siting approval,
even if the Agency denies the permit application. The Board will remand this case to the Agency
for the issuanceofthepermit.

This opinion constitutes theBoard’sfindingsof factandconclusionsof law.

ORDER

The Board remands the Saline County Landfill, Inc. permit application to the Illinois
EnvironmentalProtectionAgencyfor the issuance of a permit consistent with the Board’s
findings in this proceeding. ‘ ‘

IT IS SO ORDERED.

Section 41(a) of the Environmental Protection Act provides that final Board orders may
be appealed directly to the Illinois Appellate Court within 35 days after the Board serves the
order. 415 ILCS 5/31(a) (2002));see also 35 Ill. Adm. Code 101.300(d)(2),101.906,102.706.
Illinois SupremeCourtRule 335 establishesfiling requirementsthat applywhentheIllinois
AppellateCourt,by statute,directly reviewsadministrativeorders. 172 Ill. 2d R. 335. The
Board’s procedural rules provide that motions for the Board to reconsider or modify its final
orders may be filed with the Board within 35 days’ after the order is received. 35 Ill. Adm. Code
101.520; see also 35 Ill. Adm. Code 101.902, 102.700, 102.702.

I, Dorothy M. Gunn, Clerk ofthe Illinois Pollution Control Board, certify that the Board
adoptedtheaboveopinionandorderon May6, 2004,by avoteof 5-0. ,

~7&t~ ~Jt.. /L-i
DorothyM. Gunn,Clerk
Illinois Pollution Control Board
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