
BEFORE THE ILLINOIS POLLUTIONCONTROL BOAR])

DESPLAINESRIVER WATERSHEDALLIANCE,
LIVABLE COMMUNITIES ‘ALLIANCE,
PRAIRIE RIVERSNETWORK,and SIEERA CLUB,

Petitioners,

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCYandVILLAGE OFNEW LENOX,

Respondents.

PCB04-88
(NPDESPermitAppeal)

NOTICE OF FILING

DorothyGunn,Clerk
Illinois Pollution ControlBoard
‘JamesR. ThompsonCenter,Suite11-500
100 WestRandolphStreet
Chicago,IL 60601

BradleyP.Halloran
Illinois PollutionControlBoard
JamesR. ThompsonCenter,Suite11-500
100 WestRandolphStreet
Chicago,IL 60601

AlbertF. Ettinger
SeniorStaffAttorney
EnvironmentalLaw & Policy Center
35 EastWackerDrive, Suite1300
Chicago,IL 60601

RoyM. Harsch
SheilaH. Deely
GardnerCarton& DouglasLLP
191 N. WackerDrive- Suite3700
Chicago,illinois 60606-1698

PLEASETAKE NOTICEthatI havetodayfiled with the Officeofthe ClerkofthePollution,
ControlBoard,aBRIEFoftheIllinois EnvironmentalProtectionAgency,acopyofwhichis herewith
serveduponyou.

ILLINOIS E~~~~QTECTION AGENCY

SanjayK.Sofat
AssistantCounsel
Division ofLegalCounsel

Dated: April 26,2004
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
Springfield,Illinois 62794-9276
(217)782-5544

THIS FILING PRINTED ON RECYCLED PAPER

V.

)
)
)
)
)
)
)
)
)

)
)

1



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

DESPLA]NES RIVER WATERSHEDALLIANCE, )
LIVABLE COMMUNITIES ALLIANCE, )
PRAIRIERiVERS NETWORK, andSIEERACLUB, )

)
Petitioners, )

)
v. ) PCB04-88

) (NPDESPermitAppeal)
ILLINOIS ENVIRONMENTALPROTECTION )
AGENCY andVILLAGE OFNEW LENOX, , )

)
Respondents. )

BRIEF IN SUPPORTOF AGENCY’S POSITION

NOW COMEStheRespondent,Illinois EnvironmentalProtectionAgency(“illinois EPA” or

“Agency”) by andthroughits attorney,SanjayK. Sofat, AssistantCounselandSpecialAssistant

AttorneyGeneral,pursuantto theHearingOfficer’s order, datedApril 1, 2004,theIllinois

EnvironmentalProtectionAgency(“Illinois EPA”) herebysubmitsthisbriefto theIllinois Pollution

ControlBoard(“Illinois PCB” or“Board”) in supportofits positionthat Section40(e)oftheIllinois

EnvironmentalProtectionAct (“Act”) doesnot addressdiscoveryin athirdpartypermit appeal.

Theillinois EPArespectfullyrequeststhattheBoardGRANT theAgency’srequestforprehearing

discovery. In supportof its position,theIllinois EPA statesasfollows:

I. BACKGROUND

OnDecember2, 2003,Petitioners,DesPlainesRiverWatershedAlliance,Livable

CommunitiesAlliance,PrairieRiversNetwork,andSierraClub, filed athirdpartypermit appeal
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with theBoardpursuantto 415 ILCS 5/40(e)(l)and35 Ill. Adm. Code105.204(b).Petitioners

appealtheissuanceofanNationalPollutantDischargeEliminationSystem(“NPDES”)permitto

theVillage ofNewLenoxon October31, 2003,for its STP#1 in NewLenox, Illinois. TheBoard

acceptedthepetitiononthegroundsthatit meetstherequirementsof Section105.210. TheAgency

wasinstructedto file its recordwith theBoardpursuantto 35 Ill. Adm. Code105.116. TheBoard

assigneda hearingofficer to conducttheBoardhearingin accordancewith therulesset forth in 35

Ill. Adm. Code101.SubpartF. OnDecember31, 2003,theAgencyfiled its original recordof

approximately659 pagesin December2003. TheAgency’soriginal recordcontainedtwo Volumes.

TheVolume 1 containeddocumentsfrom theNPDESpermithearing,whereas,theVolume2

containedpermit file documents.As moredocumentswerediscoveredlater, theAgencyamended

its recordin JanuaryandFebruary2004.

On April 1, 2004,theHearingOfficer issuedanorderdirectingthepartiesto file abrief

addressingthefollowing issues: 1) WhattheBoardis to baseits decisionon, and2) What

constitutesthe“recordbeforetheAgency”in thiscase.HearingOfficerOrder(“HO”) atp.1. The

HO outlinestheareasofconcernthat thepartiesareaskedto address.Specifically,theHO instructs

theAgencyto 1)providejustificationfor thelengthofthediscoveryscheduleproposedby the

Agency,and2) elaborateon theinformationtheAgencybelievesis relevant,discoverable,and

admissiblein this proceedingthatwasnotbeforetheAgencyatthetimethepermitwasissued. To

respondto theissuesabove,theHO directstheAgencyto focuson Section101.616(a)oftheBoard

regulations,Sections39(a) and40(e)(3)oftheAct, andtheBoard’sopinionin PrairieRivers

Networkv. IEPA,et aL,PCB01-112,andthe FourthDistrict court’s opinioninPrairie Rivers

Networkv. PCBeta!., 335 Ill.App.3d 391,781 N.E.2d372, 379 (
4

th Dist. 2002),aff’g. Prairie

RiversNetworkv. IEPA,et ad., PCB01-112(Aug. 9, 2001). TheAgencyrespondsto theHO as

follows:
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II. ARGUMENTS

Fundamentallyatissueis whetherdiscoveryis allowedunderSection40(e)(3)oftheAct.

A. Section40(e)(3)ofTheActDoesNotProhibit DiscoveiyIn A ThirdPartyPermitAppeal

Section40(e)(3)oftheAct governsathirdpartyNPDESpermit appeal. 415 ILCS

5/40(e)(3)(2002). Underthis section,a thirdpartyhastheright to appealtheAgency’sdecisionto

grantordenyapermitunderSection39 oftheAct. Id. Pursuantto this section,thirdpartyhasthe

burdenofproof. Thissectionprovidesthat, “theBoardshallhearthepetition ... exclusivelyon the

basisoftherecordbeforetheAgency.” Id. However,thissectionis silent asto whetherdiscovery

is allowedin athirdpartypermit appeal.

ThoughSection105.214(a)oftheBoard’sproceduralrulesprovidesthatthehearingbefore

theBoard“will.be basedexclusivelyon therecordbeforetheAgencyat thetimethepermitor

decisionwasissued,”35 Ill. Adm. Code105.214(a),discoveryis allowedunderSection101.616(a)

oftheBoardproceduralrules1. Specifically,Section101.616(a)providesthat, “laill relevant

informationandinformationcalculatedto leadto relevantinfonnationis discoverable,excluding

thosematerialsthatwould beprotectedfrom disclosurein thecourtsofthis Statepursuantto.

Statute,SupremeCourtRulesorcommonlaw, andmaterialsprotectedfrom disclosureunder35 ill.

Adm. Code 130.” 35 Ill. Adm. Code101.616(a)(emphasisadded).

Petitionersarguethat “thereshouldbeno discoveryin this casebecausediscoverycannot

yield admissibleevidencein thisproceeding.”Petitioner’sSubmissionRegardingDiscovery,March

1 Part105 of theBoard’sproceduralrulesapply to appealsoffinal decisionoftheAgency. 35 111. Adm. Code105.100.
Section105.110,HearingProcess,providesthat, “[ujnlessthis Partprovidesotherwise,proceedingsheldpursuantto
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11, 2004,p.1. TheAgencydisagrees.Petitioners’argumentis in contradictionwith Section

101.616(a)oftheBoard’sproceduralrulesandthefundamentalrightofapartyto obtaina fair

hearing.

It is clearfrom Section101.616(a)oftheBoard’sproceduralrulesthatinformationis

discoverableaslong asit is relevantinformationoris informationthatwill leadto relevant

information. Contraryto Petitioners’position,thisrule doesnotmandatethat discoveryis

permissibleonlyin thosecircumstanceswhereit yieldsadmissibleevidence. Pretrialdiscovery

presupposesarangeofrelevancyandmaterialitymuchbroaderthanthatofadmissibilityof

evidenceattrial. Maxwellv. Hubart Coip., 216 Ill.App.3d 108, 576N.E.2d268, 159 Ill.Dec. 599

(ist Dist. 1991). Therefore,theBoardshouldapplytherelevancytestprovidedin Section

101.616(a)in grantingtheprehearingdiscoveryin this case.At thisjuncture,it is wholly irrelevant

asto whatinformation,if any,obtainedthroughdiscoverywouldbe admissibleatthehearing.

Generally,discovery“is intendedto beamechanismforthe ascertainmentoftruth, for the

purposeofpromotingeitherafair settlementor afair trial. It is notatacticalgameto beusedto

obstructorharasstheopposinglitigant.” Ostendorfv.InternationalHarvesterCo., 89 il1.2d 273,

433 N.E.2d253, 257, 60 Ill.Dec. 456 (1982). Theobjectivesofpretrialdiscoveryareto enhancethe

truth-seekingprocess,to enableattorneysto betterprepareandevaluatecauses,to eliminate

surprises,andto ensurethatjudgmentsreston themeritsandnoton theskillful maneuveringof

counsel.Mistier v. Mancini, 111 Il1.App.3d228,443N.E.2d1125, 1128,67Ill.Dec. 1 (2ndDist.

1982);Hilgenbergv.Kazan,305 fll.App.3d 197, 711 N.E.2d.1160,238 Ill.Dec. 499(lstDist. 1999).

Illinois SupremeCourt JusticeUnderwoodstatedthat,“[djiscoveryprocedures... facilitate

settlementsby enablingthepartiesto moreaccuratelyestimatethestrengthsandweaknessesoftheir

this Partwill be in accordancewith therulessetforthin 35 Ill. Adm. Code101.SubpartF. 35 Ill. Adm. Code105.110.
SubpartFof Part101 containstheBoard’sproceduralrulesapplicableto hearings,evidence,anddiscovery.
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positions. Shouldsuchcasestill proceedto trial, theadditionalknowledgeaffordedbypretrial

discoveryshouldexpeditethetrial.” Illinois SupremeCourtJusticeUnderwood,112Chi.D.L.Bull.,

209 (Oct. 26, 1966). Anotherpurposebehindallowingdiscoveryis “to permitexplorationandto

avoidsurprise.” Paynev. Coates-Miller,Inc.,68 Ill.App.3d 601, 386N.E.2d398, 402,25 Ill.Dec.

127 (lstDist. 1979).

Tn Illinois, thescopeofdiscoveryis broadandthepermissiblediscoverymethodsinclude

depositionsuponoral examinationorwrittenquestions,writteninterrogatoriesto parties,discovery

ofdocuments,objectsortangiblethings,inspectionofrealestate,requestto admit,andphysicaland

mentalexaminationofpersons.Hayesv. BurlingtonNorthern& SantaFeRy., 323Ill.App.3d 474,

752 N.E.2d470, 256 ill.Dec. 590 (
1

st Dist. 2001); Winfryv. ChicagoParkDistrict, 274 Ill.App.3d

939, 654N.E.2d508, 211. J1l.Dec.46 (
1

st Dist. 1995). Accordingly,themethodof discovery,

whetherwrittenororal, shouldbeimmaterial,providedthatthescopeofdiscoveryis limited to “all

relevantinformationandinformation’calculatedto leadto relevantinformation.”

In this case,discoveryis essentialfortheAgencyto assessthebasisofthePetitioners’

conclusionthatunnaturalconditionsexist in the stream.DiscoveryofthebasisofthePetitioners’

expert’sopinionon economicsandotherbasisis alsoneededto assessPetitioners’conclusionsand

arguments.Also, fundamentalfairnessmandatesthat theAgencybeallowedto do prehearing

discoveryto betterprepareand evaluatebasisofthis appeal,andto eliminateanysurprises.Though

Section40(e)(3)placesburdenonPetitionerto provethatthepermit,asissued,wouldviolatethe

Act orBoardregulations,theAgencyhadnoprioropportunityto determinethe strengthof

weaknessesofPetitioners’case. Theinformationalhearingthat washeldin thiscasepursuantto

SubpartA oPart 166 oftheAgencyruleswasonly an informationalhearing,andtherefore,the

Agencyhadno opportunityundertheseregulationsto determinethebasisofPetitioners’expert’s

opinion. This is supportedby thefactthat informationalNPDES’permit hearingsarenot
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adjudicatoryhearings.Commentorsareneitherrequiredto testif~runderoathnoraresubjectto a

cross-examination. Thesolepurposeofthesehearingsis to informpublic ofaproposedAgency

actionorto gatherinformationorcommentsfrom thepublicprior to makinga final decisionon a

matter. 35 111. Adm. Code166.120.

ReadingSection40(e)(3)oftheAct andSection101.616(a)oftheBoard’sproceduralrules

together,theAgencyarguesthat discoveryofrelevantinformationis permissiblein athirdparty

appeal.Thedataandinformationcontainedin theAgencyrecorddeterminethescopeOfrelevant

informationin thispermit appeal.UnderSection101.616(a)oftheBoardproceduralrules,new

informationis notdiscoverable.Any factor issuenotcontainedin theAgencyrecordconstitutes

newinformation,andthus,is notrelevantinformation,andthus,not discoverablepursuantto

Section101.616(a).

B. RelevantInformationIsAdmissibleIf It Is DemonstrativeAndCumulativeTo Other

InformationIn TheRecord

TheBoard’sopinionin CommunityLandfill Companyv. IEPA (April 5, 2001),PCB01-48,

01-49governstheadmissibilityofrelevantinformation.

It is well settledthatin permitappealstheBoard’sreviewis limitedto therecordthatwas

beforeIEPA atthetimethepermittingdecisionwasmade.PrairieRiversNetworkv. IEPA,etaL,

PCB01-112. Typically, evidencethatwasnotbeforetheAgencyatthetimeofits decisionis not

admittedathearingorconsideredbytheBoard. CommunityLandfill Companyv. IEPA (April 2,

2001),PCB01-48,PCB01-49(consolidated);PanhandleEasternPipeLine Companyv. IEPA

(January21, 1999),PCB98-102;and WestSuburbanRecyclingandEnergyCenter,L.P. v. IEPA

(October17, 1996),PCB95-199,PCB95-125(consolidated);Alton PackingCorp. v. PCB, 162

IIl.App.3d 731, 516 N.E.2d275 (
5

thDist. 1987). However,it is thehearingbeforetheBoardthat
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providesamechanismfor thepetitionerto provethatoperatingunderthepermitasgrantedwould

notviolate theAct orregulations.Further,thehearingaffordsthepetitioneropportunity“to

challengethereasonsgivenbytheAgencyfor denyingsuchpermitby meansofcross-examination

andtheBoardtheopportunityto receivetestimonywhich would ‘test thevalidityoftheinformation

(relieduponbytheAgency)’.” AltonPackingCorp. v. PCB, 162 Il1.App.3d731, 516N.E.2d275,

280. In similarreasoning,theAgencyshouldbeallowedanopportunityto fully engagein discovery

to ensureno unfair surprisesat thehearingandeffectivelydefendtheAgencydecision.As

Petitionershaveafull accessto theAgencyrecord,therewould beno surprisesfor thematthe

hearingevenwithoutthebenefitofdiscovery. Ontheotherhand,if theAgencywerenotpermitted

to engageinprehearingdiscovery,it wouldbe greatlydisadvantagedatthehearing. It wouldn’t

haveanopportunityto find out thebasisofopinionsthatPetitionersrelieduponto concludethat the

permit asissuedis in violation oftheAct andregulations.

TheBoard’sopinionin CommunityLandfill Companyv. IEPA (April 5, 2001),PCB01-48,

01-49regardingtheadmissibilityofrelevantinformationis applicable. Tn CommunityLandfill

Company,petitionersappealedfive ofthehearingofficerrulingsthat deniedadmissionofcertain

documentsasevidence.Thepetitionersin thatcasearguedthatthedocumentsatthehearingshould

havebeenadmittedto rebuttheAgency’srationalein imposingcertainconditionsin thepermit. Id.

In reversingoneofthehearingofficer’s rulings, theBoardconcludedthattheexhibitshouldhave

beenadmittedasit is “demonstrativeonly, andcumulativeto otherinformationin therecord.” Id. at

p.19. TheBoardfurtherconcludedthat“thepurposeofexcludingevidenceathearingthat wasnot

beforetheAgencywill notbeviolatedwith theadmissionofExhibit D2.” Id. atp.20.

In thesamecase,theBoardaffirmedthehearingofficer’s ruling thatexcludedthe admission

ofanotherexhibit. In supportof its conclusion,theBoardstatedthat, “unlike Exhibit D2, Exhibit

DD containsinformationthattheAgencydid not havein therecord.” Id. atp.20.
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In light oftheabove,theAgencycontendsthattherelevantinformationis admissiblein

permitappealsif it is demonstrativeand cumulativeto otherinformationin therecord.

C. Agency’sResponseTo Spec~flcIssuesRaisedBy TheHearingOfficer

The following aretheAgencyresponsesto thespecificissuesraisedin theHO:

1. WhatConstitutestheRecordBeforetheAgency

Section105.212oftheBoard’sproceduralrulesspecifiestheminimumlevel of information

thatmustbeprovidedin theAgency’srecord. In this case,therecordfiled pursuantto Section

105.212in December2003 andlateramendedin JanuaryandFebruary2004constitutesthe

completerecordbeforetheAgencyfor thepurposesofSection40(e)(3)oftheAct.

2. WhatTheBoardIsTo BaseIts DecisionOn

Basedon thediscussionabove,theAgencycontendsthat, in this case,theBoard’sreviewof

thepetitionshouldbebasedon: 1) theAgency’scompleterecord,bothoriginal andamendedrecord,

filed with theBoard,and2)theBoardhearingrecordthatcontainsastatementofcredibility of

witnessesaridthebasisofopinionsthatPetitioners’allege.

3. Just~flcationFor TheLengthOfTheAgency’sProposedDiscoverySchedule

Thediscoveryscheduleproposedby theAgencyis within theusualandcustomarypractice

in the legal professionandis notundulyburdensometo eitherparty. TheAgencyprovidesthatthe

proposedscheduleis theAgency’sestimationoftimeto completethediscoveryprocessin this case.

This estimationtakesinto considerationthecomplexityofissuespresentedin thiscase,numberof

deponentsthatmaybedeposed,availabilityofthedeponentsduringthecomingmonths,andthe

timeneededto scheduledesireddepositions.Further,someofthetime line is dictatedby the

Board’sproceduralrules.

9



RespectfullySubmitted,

ILLINOIS ENVIIRONMENTALPROTECTIONAGENCY

By:

SanjayK.Sofat
AssistantCounsel
Division ofLegal Counsel

DATED: April 26, 2004
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217) 782-5544

THIS FILING PRINTED ON RECYCLED PAPER
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)
STATE OF ILLINOIS

COUNTY OF SANGAMON

)
) SS

)
)

PROOF OF SERVICE

I, theundersigned,on oathstatethat I haveservedtheattachedBRIEF uponthepersonto
whom it is directed,byplacingacopyin an envelopeaddressedto:

DorothyGunn,Clerk
Pollution ControlBoard
100 WestRandolphStreet
Suite11-500
Chicago,illinois 60601

(FIRSTCLASS MAIL)

Albert F. Ettinger
SeniorStaffAttorney
EnvironmentalLaw & PolicyCenter
35 EastWackerDrive, Suite1300
Chicago,IL 60601

(FIRST CLASS MAIL)

BradleyP.Halloran
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

(FIRST CLASSMAIL)

RoyM. Harsch
SheilaDeely
GardnerCarton& DouglasLLP
191 N. WackerDrive, Suite3700
Chicago,Illinois 60606-1698

(FIRST CLASSMAIL)

andmailing it from Springfield, illinois onApril 26, 2004,with sufficientpostageaffixedas
indicatedabove.

SUBSCRIBED AND SWORN TO BEFORE ME
OF~:jÔjALSEA

CYNTHIA L WOLFE i:
~:NOTARY PUBLIC, STATE OF ILLINOIS ~:
:~MY COMMISSION EXPIRES 3.2O~2OO7?

this dayofApril 26, 2004.

i~a~
NotaryPublic /}

~vfri~FILING PRINTED ON RECYCLED PAPER
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