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BRIEF IN SUPPORT OF AGENCY’S POSITION

NOW COMES the Respondent,illinois Environmental Protection Agency(“Illinois EPA” or

‘Agency”) by andthroughjts attorney,SanjayK. Sofat, AssistantCounselandSpecialAssistant

AttorneyGeneral, pursuantto the Hearing Officer’s order, datedApril 1, 2004,the Illinois

EnvironmentalProtection Agency(“Illinois EPA”) herebysubmits thisbrief to theIllinois Pollution

Control Board (“Illinois PCB” or “Board”) in support of its position that Section40(e)of the Illinois

EnvironmentalProtectionAct (“Act”) doesnot addressdiscoveryin a thirdpartypermitappeal.

The illinois EPA respectfully requeststhat theBoard~RANT theAgency’srequestfor prehearing

discovery. In support of its position, the illinois EPAstatesasfollows:

I. BACKGROUND

On December2, 2003,Petitioners,DesFlamesRiverWatershedAlliance, Livable

CommunitiesAlliance, PrairieRiversNetwork,arid SierraClub, Eled a third partypermit appeal
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the Village ofNewLenox on October 31, 2003, fbr its STP~ in New Lenox.illinois. TheBoaid

accentedthe petitionon the noundsthat it meetstherequirementsofSection105.210. The Agency

wasinstructedto file its recordwith theBoardpursuantto 35 111. Adm. Code 105,116. TheBoard

assignedahearingofficer to conductthe Boardhearingin accordancewith the rulesset forth in 35

Iii. Adro. Code l0i..Subpartf. OnDerember31, 2003,theAgencyfiled its original recordof

aporoximately659 pagesin December2003. TheAgeticy’s orimiaalrecordcontainedtwo volumes.

TheVoLume 1 contained documentsfrom the NPDESpermithearing,wheceas,theVolume2

containedpermit file documents.As more documentswerediscoveredlater, theAgency2mended

its record in JanuaryandFebruary2004. -

On April 1, 2004,the Hearing Officer issuedan order directingtheparties to file abrief

addressingthe following issues: 1) What the Board is to baseits decisionon, and2) What

constitutesthe “record beforethe Agency” in this case.HearingOfficer Order (“HO”) at p.1. The

HO outlines the areasof concern that theparties areaskedto address. Specifically, theHO instructs

theAgencyto 1)provide justification for the lengthofthe discoveryscheduleproposedby the

Agency,and2) elaborateon the information the Agencybelievesis relevant, discoverable,and

admissiblein thisproceedingthat was not before the Agencyat the time thepermit was issued. To

respond to the issuesabove,the HO directs the Agencyto focuson Section 101.616(a)of theBoard

* regulations, Sections3 9(a) and40(e)(3)ofthe Act, and the Board’s opinion in Prairie Rivers

Networkv. JEPA, et al., ?CB 01-112,andthe Fourth District court’s opinion in Prairie Rivers

Iv~tworkvP~BeraL, 335 fll.App.3d391, 781 N.E.2d 372, 379 (4thDist. 2002),aff~g.Prairie

RiversNetworkv. IEPA, et a].., PCB 01-112(Aug. 9,2001). TheAgencyrespondsto the HO as

follows:



Fundamentallyat issue~swhetherdiscoveryis allowedunderSection40(e)(3)oftheAct.

A. Section40(c)(3)of TheAct DoesNotProhibit DiscoveryIn A Third Parry PermitApoeci

Section40(e)(3)of theAct governsa thirdpartyNPD ES nermiaap~ea1.415 fLCS

5/40(e)(3)(2002). Underthis secriori,.a third partyhasthe right to ap~ea1theAgency’sdecisionto

~an~or denyapermit underSection39 ofthe Act. Id. Pursuant~othis section.third p:artyhasthe

burdenofproof. Tnis sectionprovides that, “the Board shall hear the petition ... exclusivelyon the

basisofthe record before theAgency.” Id. However, this sectionis silent as to whether discovery

is allowedin a thirdpartypermit appeal.

ThoughSection 105.214(a)of theBoard’sprocedural rules provides that thehearing before

the Board“will be basedexclusivelyon the record beforethe Agencyat the time thepermitor

decisionwas issued,” 35 111. Adrn. Code 105.214(a),discoveryis allowedunderSection 101.616(a)

ofthe Boardprocedural rules1. Specifically, Section 101.616(a)provides that, “laill relevant

information andinfonnation calculatedto lead to relevant information is disc6ver~i~,excluding

thosematerials that would beprotected from disclosurein the courts ofthis Statepursuant to

Statute, Supreme Court Rules or commonlaw, andmaterials protected from disclosureunder35 Iii.

Adm. Code 130.” 35 Iii. Adm. Code101.616(a)(emphasisadded).

Petitioners arguethat “thereshouldbe no discoveryin this casebecausediscoverycannot

yield admissible evidencein thisproceeding.” Petitioner’s SubmissionRegardingDiscovery, March

1 Part 105 of th~Board’s proceduralrulesapply to appealsof final decision oftheAgency. 35 Dl. Adrn. Codr 105.200.

Section105.110,HeanngProc~s~,provides that~“[u]n1es~thisPartprovidesotherwise,proceedingsheldpursuantto

4
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hearing.

Itis clear from Section101.616(a)ofthe Board’sproceduralrules thatinformationis

discoverableas longas it is relevantinformationor is informationthat will leadto relevant

information. Contraryto Petitioners’position, this rule doesnot mandatethat discoveryis

perrriissibleonly in thosecircumstanceswhereit yieldsadmissibleevidence. Pretrial discovery

nresupposeSa rangeof relevancyandmaterialitymuch broader thanthat ofad.missibilitvof

evidenreattrial.Maxwellv. Huhart Coro., 216 IJ1.App.3d 108, 576NE.2d26S,159111Der.599

(ir Dist. 1991). Therefore, the Board should apply the relevancy testprovided in Section

101 .616(a)in ~antirig theprehearing discoveryin this case. At thisjuncture, it is wholly irrelevant

as to what information, if any, obtained throughdiscoverywould be admissibleat thebearing.

Generally, discovery “is intended to be a mechanismfor theascertainmentof truth, for the

purpose ofpromoting eithera fair settlementor a fair trial. It is not a tactical gameto be usedto

obstruct or harassthe opposinglitigant.” Ostendorfv.InternationalHarvesterCo., 89 lll.2d 273,

433 N.E.2d 253, 257, 60 flLDec. 456 (1982). The objectivesofprefrial discoveryare to enhancethe

truth-seekingprocess,to enableattorneysto better prepare andevaluatecauses,to eliminate

surorises,andto ensurethat judgments rest on themerits andnot on theskillful maneuvering of

counsel. Mistier v.Mancini, lii ill.App3d 228, 443 N.E.2d 1125, 1128,67 il1.Dec. 1 (2~Dist.

1982);Hilgenbergv.Kazan,305 flhApp.3d 197,711 N.E.2d 1160, 238 fll.Dec. 499(l~Dist.1999).

illinois Supreme CourtJusticeUnderwood statedthat, “{d]iscovery procedures ... facilitate

settlementsby enabling theparties to more accurately estimatethe strengthsandweaknessesoftheir

this Partwill be in accordancewith therulessetforthin 3~JIlL Mm.Code l01.Subpart~. 35 Dl. Adrn. Code105.110.
SubpartF of Part 101 containstheBoard’sproceduralrulesapplicableto hearings,evidence,and discovery.
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209 (Oct. 25, 1956). Anotherpurposebehindallowing discoveryis “to permit exploration andto

avoid sururise.”Paynev. Coates-Miller,L’zc., 5~IU.App.Bd 601, 386N.E.2d 398, 402, 25 flJ.Dec.

127(1~Dist.1979).

In illinois, the scopeof discovery is broadandthe aermissiblediscovery methods include

deposltionsu~onoral exammationor written quesuon~,wnttCn interrogatories to parties,discovery

of documents,objectsor tan~blethings,inspectionof real estate,request to admit, andphysicaland

mental examination of persons. Hayesv. Buriingi’on Norr1et~n~ SantaFe Ry.. 323 fll.App.3d 474,

752N.E.2d 470,256 fl1.Dec. 590 (15t Dist. 2001); Winflyv. ChicagoParkDisrr~cr,274 flLA~p.3d

939,654N.E.2d 508,211 fll.Dec. 4~(le Dist. 1995). Accordingly, the method of discovery,

whetherwritten or oral, shou.ld be immaterial,provided that thescopeofdiscoveryis limited to “all

relevant infonnation andinformation calculatedto lead to relevant information.”

In this case,discoveryis essentialfor theAgencyto assessthe basisof the Petitioners’

conclusionthat unnatural conditionsexist in the stream. Discovery of the basis of the Petitioners’

expert’s opinion on economicsandother basisis also neededto assessPetitioners’ conclusIonsand

arguments. Also, fundamentalfairnessmandatesthat the Agencybe alIo~edto do prehearing

discoveryto better preparearid evaluatebasisof this appeal,andto eliminate anysurprises.Though

Section40(e)(3)placesburden on Petitioner to prove thatthe permit, as issued,would violate the

Act or Board regulations, the Agencyhadno prior opportunity to determinethe strengthof

weaknessesof Petitioners’ case. The infonriational hearingthat washeld in this casepursuantto

Subpart A of Part166 of the Agencyrules wasonly an iuforrn~tionalhearing, and. therefore, the

Agencyhadno opportunity under theseregulations to determine the basisofPetitioners’ expert’s

opinion. This is supportedby the fact that informational NPDESpermit hearings are not

6
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actionor to gatherinformationor commentsfrom thepublic prior to making a final decisionon a

matter. 35 111. Adm. Code 166.120.

ReadingSection40(e’)(3) of the Act andSection101.616(a)of theBoard’sproceduralrules

ro~ether,theAgencyarguesthatdiscoveryof relevanti:cifommation is ~errnissible in a third party

ap?~a1.Thedataandinformationcontainedin theAgencyrecorddetenruriethescopeof relevant

information in this permitappeal. UnderSection 101.616(a)of the Boardproceduralrules,new

informationis not discoverable..?~yfact or issuenot containedin theAgsncyrecordconstitutes

new information,andthus, is nor relevant in±omlatiDn,andthus, not discoverablepursuantto

Section10L616(a).

B. RelevantInformation IsAdmissibleIf It Is DemonstrativeAnd CumulativeTo Other

Information In TheRecord

The Board’s opinionin CommunityLana~iillCompanyv. IRPA (April 5, 2001),PCB 01.48,

01-49governsthe admissibility of relevantinformation.

It is well settled that in permitappealstheBoard’sreviewis limited:to the record that was

before IEPA at the time the permittingdecisionwasmade. Prairie RiversNetworkv. LEPA, et a?.,

PCB 01-112. Typically, evidencethat wasnot before the Agencyat thetime ofits decision is not

admittedat hearingor consideredby the Board. CommunityLandfill Companyv. JEPA (~pril2,

2001)>PCB 01-48,PCB 01-49(consolidated);Panhandle te?-fi PipeLineCompanyv. JEPA

(January21,1999),P.CB 98-102;andWestSuburbanRecyclingandEnergy Center,L.P. v. .[EPA

(October 17, 1996),PCB 95-199,PCB 95-125(consolidated);Alton Packing C’orp. v. PC’B, 162

fll.App.3d 731,516 N.E.2d 275 (5th Dist. 1987). However, it is thehearingbeforetheBoardthat

7.
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ohai~engethe reasons~ven by theAgencyfor denyinasuch pemtitby meanoof cross-examination

arid the Board the opportunityto receivetestimonywhich would ‘test the validity of the information

(c~lieJuponby the Agency)’.” Alton Packing Corp. v. PCS, 162 I1l.Aoo,3d 731,515N.E.2d275,

?inO. in similar reasoning,the Agencyshould be allowedan ooportimityto .ftdly engagein discovery

:c’ eDSore no unfairsurprisesatthehearingandeffectivelydefendthe Agencyd.~cisiors.As

:mitioners havea full accessto theAgencyrecord, there would be no surprisesfor them atthe

evenwithout thebenefitof discovery. On the other hand, if the Agencywere.~otnermaitted

to engagein prehearingdiscovery,it wouldbe greatlydisadvantagedat the hearing. It wouldn’t

havean opportunityto find out thebasisof opinionsthat Petitioners relied upon to~concludethat the

permit asissuedis in violation of theAct andregulations.

The Board’sopinion in CommunityLandfill Companyv. ZEPA (April 5, 2001),PCB 0 1-48,

01-49regardingthe admis~bilityof relevantinformationis applicable. In CommunityLandfill

Company,petitioners appealedfive ofthehearingofficer rulings that deniedadmissionof certain

documentsasevidence.The petitionersin thatcasearguedthat the documentsatthehearingshould

have beenadmittedto rebultheAgency’srationalein imposingcertainconditionsin thepermit. Id.

In reversingone of thehearingofficer’s rulings, theBoardconcluded that the exhibit should have

beenadmittedas it is “demonstrative only, and. cu.mulativeto otherinformationin the record.” fd. at

p.19. The Board fUrtherconcludedthat “the purposeofexcludingevidenceat hearingthatwasnot

beforetheAgencywill not be violated with theadmission ofExhibit D2.” Id. at p.20.

In thesamecase,theBoardaffirmed the hearingofficer’s ruling that excludedthe admission

of anotherexhibit. Icr support of it~conclusion,the Board stated that, “unlike Exhibit 1)2, Exhibit

Dl) contains information that the Agencydidnot have in the recordi” Id. at p.20.

8
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C. Agencyh~ResponseTo SpecificIssuesRaisedBy TheHearingOfficer

The following aretheAgencyrcsponsesto the s~ecidcissuesraised in theHO:

1. PVhat Cc’nstitutesth~RecordBeforethe Agmrzcy

Section 105.212of theBoard’soroceduralrules specifiesthe minimum level ofinformation

that mustbe provided in the Agency’srecord. In this case,the record filed pursuantto Section

105.212in December2003 and later amendedin JanuaryandFebruary2004 constitutes the

completerecord before theAgencyfor the purposesof Section40(e)(3)of the Act.

2. WhatTheBoard Is To BaseIts DecisionOn

Basedon the discussionabove, the Agencycontendsthat, in this case,the Board’s review of

thepetition shouldbebasedon: 1) theAgency’scompleterecord,bothoriginal andamendedrecord,

fled with theBoard,and2) theBoardhearingrecordthat containsa statementofcredibility of

witnessesandthebasisof opinionsthatPetitioners’ allege.

3. Justification Foi~TheLength C~TheAgency’sProposedDiscoveiySchedule

The discoveryscheduleproposedby theAgencyis within theusualandcustomarypractice

in the legalprofessionand is not unduly burdensometo either party. TheAgencyprovides that the

proposedscheduleis theAgency’sestimation oftime to completethe discoveryprocessin this case.

This estimationtakesinto consideration the complexityof issuespresentedin this case,numberof

deponentsthat may be deposed,availability of the deponentsduring the coming months, and the

timeneededto scheduledesireddepositions. Further,someof the time line is dictatedby the

Board’sproceduralrules.
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