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STATE OF ILLINOIS

I, the undersignedattorneyat law, herebycertify that on March2~~Ik~ ~~rd

andcorrectcopiesof a JOINT STIPULATION andMOTION FOR SUMMARY JUDGMENT,

by placing true and correctcopiesthereofin properly sealedandaddressedenvelopesandby

depositingsaidsealedenvelopesin aU.S. mail dropbox locatedwithin Springfield, Illinois, with

sufficientFirst Classpostageaffixed thereto,uponthefollowing namedpersons:



RECE~VED

CLERK’S OFFICE

BEFORE THE POLLUTION CONTROL BOARD MAR 292004
OFTHE STATE OF ILLINOIS STATE OF ILLINOIS

Pollution ControlBoard
CASSENSANDSONS, [NC., )

Petitioner, )
v. ) PCBNo.Ol-l02

ILLINOIS ENVIRONMENTAL ) (UST FundAppeal)
PROTECTIONAGENCY, )

Respondent. )

JOINT STIPULATION

NOW COME the Petitioner,Cassensand Sons, Inc. (“Cassens”),by its attorney,Dean

Sweet,and the Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois EPA”), by

oneofits attorneys,JohnJ. Kim, AssistantCounselandSpecialAssistantAttorneyGeneral,and

hereby submit to the Illinois Pollution Control Board (“Board”) this Joint Stipulation. The

partiesherebystipulateasfollows:

1. ThatthePetitionerbelievestheaffidavitofWilliam St.Peters(Exhibit 1) contains

informationand testimonyhe would provide if he were called to testify in a hearingin this

matter.

2. ThattheIllinois EPA believessomeorall ofthe informationandtestimonyin the

affidavit maybeirrelevant,erroneous,legally conclusoryin nature,andotherwiseobjectionable.

3. Thatthe Illinois EPA would accordinglycontestor object to someor all of the

informationandtestimonyfoundin theaffidavit if it werepresentedastestimonyin ahearingin

this matter.

4. ThattheIllinois EPAreservestheright to, andmay,raisearelevancyor anyother

objectionto the informationandtestimonywithin theaffidavit in thecontextofthePetitioner’s

possiblerelianceon or referenceto the affidavit in a motion for summaryjudgmentor related

pleading.
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5. That the partiesagreethat the factscontainedin the Illinois EPA’s Requestto

Admit Facts (Exhibit 2) are true and accurateand may be relied upon by the partiesand the

Board in reachingaresolution in this matter.

Respectfullysubmitted,

CA NS AND SONS,INC.,

DeanE. Swe~f
AssistantState’sAttorney
Office theState’sAttorneyfor MadisonCounty,Illinois
157North Main Street
Suite402
Edwardsville,IL 62025
Voice: 618 692-6280
Facsimile: 618296-7001
Dated: /-/~~- ~2 ~f

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorney General
Division ofLegal Counsel
1021 NorthGrandAvenue,East
P.O. Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:___________________
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

CASSENSAND SONS,INC., )
Petitioner.

PCBNo.01-102
vs. ) (LJST FundAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

AFFIDAVIT OF WILLIAM ST. PETERS

I, William St. Peters,do herebystateandaffirm as follows:

1. TheMadisonCountyTransit(MCT) EdwardsvilleStationis locateddirectly across
thestreetfrom theMadisonCountyGovernmentCenterandEdwardsvilleCity Hall.
The$5,000,000projectis oneof 5 transithubsservingthe residentsof Madison
County, by providingtransit linkagesto thegreaterSt. Louis regionand its light rail
system,MetroLink. Theprojectwasfundedwith a combinationof FederalTransit
Administration(FTA) fundsvia aCongressionalearmark;Illinois Departmentof
Transportation(IDOT) funds,and local transit funds.

2. In 1989(prior to SafetyPartners),fourundergroundstoragetanks(UST’s) were
removedfrom Cassensand Sonspropertylocatedon thesouthsideof Hilisboro
Avenuein Edwardsville,Illinois. TheUST’s wereremovedunderthesupervisionof
theOSFMandtheEdwardsvilleFireChief. Basedon adeclarationform from the
OSFMrepresentativepresentduring the 1989UST removals,thefour UST’swereall
registered,removed,andnon-leaking. No releasewasdeclared.

In 1996, SafetyPartnersbeganthe DueDiligencePhaseI andPhaseII Environmental
Assessmentsfor theMadisonCountyTransitproperty(formerlyownedby Cassens
andSons)locatedon bothsidesof Hillsboro Avenuein Edwardsville,Illinois.
During thePhaseI, SPL foundthat undergroundstoragetanks(UST’s) werelisted for
thepropertyon both sidesof Hilisboro Avenue. Basedon a no releasereportedfor
thefour UST’s on thesouthsideof Hilisboro Avenueremovedin 1989,Safety
Partnersperformedno subsurface,investigativeboringsin thearea.

In May 1999, during removalofexistingasphaltsurfacingmaterialand lighting
structureson thesouth sideof Hillsboro Avenue,ahydrauliccylinderwasdiscovered
by thepavingcompanyin thesameareaasthefour UST’s removedin 1989 anda
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former(i.e., prior to 1989)servicestation. Prior to samplingthesoil, SafetyPartners
wascontactedby Mr. JerryKane,MadisonCountyTransitand informedof the
problem. A soil samplewasthencollectedandanalyzedto determineif
contaminationlevelswere aboveJEPA remediationobjectives.

We deferrednotificationof this releaseto theIllinois EmergencyManagement
Agency(IEMA) until suchinformationwasavailableandthat this wasstill
consideredby theOSFMa UST(LUST).

After notification by OSFMthat the sitestill qualifiedas a LUST incidentsincethe
vent/distributionlineswerenot removedin 1989andafterreceivingsoil resultsfrom
thesampletakenaroundthedistributionlines,we thenreportedthis releaseandmade
theattemptto recoverthecostsofthis propereffort to removethis contaminationand
thepotential for further impactto theenvironmentundertheLUST Act.

Themain areaof uncertaintywas theeligibility for reimbursementunderTitle XVI
Lust. This wasbasedon thedocumentationthat theUST’s on this sitehadoriginally
beendeclared,10 yearsprior to this work, cleanby an officer of theOSFM.

Our experiencein asimilar situationjust ayearor soprior to this incidentfound
inconsistentinformationandpolicy. Themain gasoline/productUST’s wereremoved
andthepiping left onsite. Theventanddistributionpiping wasdiscoveredby our
firm during theremovalofa HeatingOil Tanksomeyearsafterthemain UST
removals.This discoveryandsubsequentcleanupunderLUST wasdisallowedby the
IEPA. TheresultingSRPcost our client considerableexpenseandtime for issuance
of No FurtherAction status.

However,theOSFMdecisionto SafetyPartnersthat if anypartof aUST system
(piping,etc.)remainsin thegroundfollowing theremovalof thetanks,accordingto
theStateof Illinois Regulations,it is still consideredto be an UST system. The
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During theremovalof impactedsoil andprior to soil sampleresults,SafetyPartners
discussednotifying IEPA with Mr. Kane. Ourdelayin reportingwasbasedon
severalfactors:

a. Theuncertaintyof the level ofcontaminationfoundto actuallydeclare
arelease;

b. Theextentofthecontaminationin thesoil;
c. We felt that undertherulesof the IEPA LUST, this cleanupmaybe

consideredwithin thepurview of theJEPA SiteRemediationProgram
(SRP),anon-fundedcleanupprogramdesignedfor soil andwater
contaminationproblemsnotassociatedwith aLeaking Underground
StorageTank, to providefor theproperdocumentationthat a release
wascompletedin accordancewith IEPA requirements;and

d. Thedecisionof theOSFM basedon documentationprovidedby our
firm during this incident,declaringthat this wasstill an underground
storagetankrelease.



OSFMdeterminedtheeligibility afterwecorrectedtheregistrationinformation. This
eligibility determinationwasconfirmedby theOSFMon February14, 2000
establishing$10,000.00deductibility.

SafetyPartnersdid not anticipatetheextentof soil contaminationeventuallyfound.
While waiting for theseissuesto be addressed,contaminatedsoil wasremovedfrom
theareaof thehydrauliccylinderandventand distribution linesremainingfrom the
1989 lines that appearedto be gasolineresidue.Dueto theneedto expeditethe
paving,pendinglab analysisof thesoil sample,andtheuncertaintyof reimbursement,
SafetyPartnerscontinuedwith thesoil removal. During theprojectwe experienced
severaldaysofrain andtheaccumulatedrain waterwasremoved(pumped)from the
excavation.

SafetyPartnersbelievesthatMadisonCountyTransitshouldbe compensatedfor the
full amountofEarly Action work minusthe$10,000deductibleestablishedby the
OSFM.

3. 1 furtherstatethat the informationcontainedin this affidavit was madeknownto the
Illinois EnvironmentalProtectionAgencyduring theEligibility andDeductibility
Applicationprocessasa resultofwrittendocuments,telephoneconversations,and
meetingswith thestafffor theAgency. This informationwasprovidedto theAgency
prior to its ReimbursementDecisiondatedNovember29,2000.

Further,theAffiant saithnot.

AFFIANT

SUBSCRIBEDandSWORN to beforemeon this ~2~‘ ~‘~‘~‘ dayof

NOTARY PUBLIC

NORMA VOLENTINENOTARY PtJSLJC- STATEOFN.UNO3SMY COMM1$$~ONEXFIRES EP31 ZOOS

- ~WJW - - -~
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

CASSENSAND SONS,INC., )
Petitioner, )

v. ) PCBNo.01-102
ILLiNOIS ENVIRONMENTAL ) (UST FundAppeal)
PROTECTIONAGENCY, )

Respondent. )

REQUEST TO ADMIT FACTS

NOWCOMEthe Respondent, the Illinois Environmental Protection Agency (“Illinois

EPA”), by one of its attorneys, John J. Kim, Assistant CounselandSpecial AssistantAttorney

General,and,pursuantto 35 Ill. Adm. Code 101.618,requeststhat the Petitioner,Cassensand

Sons,Inc., stipulateto thefollowing facts.

1. On May 27, 1999, Cassens(or an agentor representativeof Cassens)notified the

Illinois EmergencyManagementAgency (“IEMA”) of a suspectedreleasefrom underground

storagetanks(“USTs”) at theCassens(alkla MadisonCountyTransit)site(“site”) locatedat 126

Hilisboro Avenue in Edwardsville, Illinois. The incident was assignedIncident # 991273.

AdministrativeRecord(“AR”), pp. 5, 39.

2. On December 2, 1999, Cassens(or an agent or representativeof Cassens)

submittedan Eligibility and Deductibility Application(“E/D application”) to OSFM. The E/D

applicationstatedthat thereweresix USTsat thesite, and that all six USTshad a release. AR,

pp.4-7.

3. On February 16, 2000, OSFM issued a determination based on the E/D

application that two tanks were eligible for reimbursement (Tanks I and 2, each a 1,500 gallon

gasoline tank)and that two tankswere ineligible for reimbursement (Tanks 3 and 4, each a 1,500

I1~BIT



gallon gasoline tank). Further, OSFM determined that Cassenswas eligible to seek

reimbursementofcorrectiveactioncostsin excessof$lO,000. AR, pp. 10-12.

4. On May 22, 2000, Cassenssenta Billing Packageto the Illinois EPA requesting

reimbursementfor costs associatedwith Early Action activities performedat the site. The

requestsoughta total of $91,384.99in reimbursementfor costsincurredbetweenMay 27, 1999,

to July 6, 1999. AR, pp. 38-113.

5. Included in the Billing Packagewas a form entitled, “Owner/Operatorand

ProfessionalEngineerBilling Certification Form for LeakingUndergroundStorageTank Sites.”

The form providedin part, “I further certify that costs ineligible for paymentfrom the [UST]

Fundpursuantto 35 Illinois AdministrativeCodeSection732.606arenot includedin this billing

package.Suchineligible costsincludebut arenot limited to: * * * Costsincurredprior to IEMA

notification. * * i.” AR, p. 43.

6. On May 17,2000,Allen Cassens,Presidentof Cassens,signedtheform described

in Stipulation#5 above. On May22, 2000,TalbertEisenberg,ProfessionalEngineer,signedthe

form. AR, p. 43.

7. Includedin theBilling Packagewas aPersonnelSunirnarySheetthat listed work

performedby SafetyPartners,Ltd. (“Safety Partners”),a contractor. The work performedwas

describedto havetakenplacefrom May27, 1999,to July 6, 1999. AR, p. 47.

8. The PersonnelSummary Sheet included costs and descriptionsset forth in

different line items, including thefollowing:

a. W. St. Peters,a Sr. Env. Spec., performing 44 hours of work at a rate of

$70.00/hourfor atotal chargeof $3,080.00.AR, p. 47.
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b. M. Trgovich,a Supervisor,performing75 hoursof workat a rateof $50.00/hour

for atotal chargeof$3,750.00. AR, p. 47.

c. R. Manton,a Laborer,performing47 hoursofwork at a rateof$45.00/hourfor a

total chargeof $2,115.00. AR, p. 47.

d. G. Heafner,a Laborer,performing8 hoursof work at a rateof $45.00/hourfor a

total chargeof$360.00. AR, p. 47.

9. Includedin the Billing Packagewere copiesof invoicesfrom prime consultants

andlorcontractorsandsubcontractors.AR, pp. 50-110.

10. Thecopieswereprovidedin supportof the requestfor paymentof reimbursement

from theUST Fund. Thecostsdescribedand referencedon the invoiceswerepartof therequest

for paymentofreimbursementfrom theUST Fund. AR, pp. 50-110.

11. Includedin the Billing Packagewasa copy of an invoice from SafetyPartners,

datedMarch 14, 2000,andidentifiedasInvoice#99185. AR, p. 58.

12. Includedin SafetyPartnersInvoice#99185 were costsanddescriptionsset forth

in different line items,including thefollowing:

a. A SeniorEnvironmentalSpecialistperforming40 hoursof ProjectManagement

at arateof$70.00/hourfor a totalchargeof $2,800.00.AR, p. 58.

b. A ProjectSupervisorperforming75 hoursof work at a rateof $50.00/hourfor a

total chargeof$3,750.00.AR, p. 58.

c. A UnionLaborerperforming87 hoursof workat arateof $45.00/hourfor atotal

charge of $3,915.00. AR, p. 58.

13. On August 24, 2000, the Illinois EPA senta letter to Cassensregardingthe site

and the Billing Package. The letter stated that the application for paymentwasincompletedueto
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a lack of supporting documentation. In AttachmentA to the letter, the Illinois EPAasked in part

for datesof serviceand dutiesfor thedatesfor thePersonnelSummarySheetfor SafetyPartners.

AR, pp. 26-28.

14. On September21, 2000, Talbert Eisenbergof SafetyPartnerssenta letter to the

Illinois EPA in responsetO the Illinois EPA’s letter datedAugust 24, 2000. Mr. Eisenberg’s

letter includedtime sheetswith dates,work descriptions,andhoursin supportof thepreviously

submittedPersonnelSummarySheet. AR, pp. 29-31.

15. The Timesheetsentby Mr. Eisenbergof SafetyPartnersto Illinois EPA included

descriptionsof workperformedby differentemployees,includingthe following:

a. William St. Peters,a Sr. Env. Spec.,performed20.5 hours of work (project

management)betweenMay 18, 1999,and May25, 1999. This work wasa subset

of the total of 44 hoursof work performedby Mr. St. Petersasdocumentedon

the Timesheet.AR, p. 30.

b. Michael Trgovich, a Supervisor, performed 39.5, hours of work (remove

contaminatedsoil and demuckedhole) betweenMay 18, 1999, and May 25,

1999. This work wasa subsetof thetotal of 75 hoursofwork performedby Mr.

Trgovichasdocumentedon theTimesheet.AR, p. 30.

c. RobertManton, a Laborer,performed21 hoursof work (on site labor) between

May 19, 1999, andMay 25, 1999. This work wasa subsetof the total of 45

hoursof work performedby Mr. Mantonasdocumentedon theTimesheet. AR,

p.31.

d. GeneHeafner,a Laborer,performed8 hoursof work (onsite labor) on May 21,

1999. AR,p.3O..
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16. The work performedby Mr. St. Peters,as describedin the Timesheetsent by

SafetyPartnersto Illinois EPA (Seeparagraph15.a. above),is thesameasthework describedin

the PersonnelSummarySheetin the Billing Package(See paragraph8.a. above)and Safety

PartnersInvoice#99185 (Seeparagraph12.a.above). AR, pp. 30,47, 58.

17. The work performedby Mr. Trgovich, asdescribedin the Timesheetsent by

SafetyPartnersto Illinois EPA (Seeparagraph15.b.above),is thesameastheworkdescribedin

the PersonnelSummary Sheetin the Billing Package(See paragraph8.b. above)and Safety

PartnersInvoice #99185(Seeparagraph12.b.above). AR, pp. 30,47, 58.

18. The work performed by Mr.Manton and Mr. Heafner, as describedin the

Timesheetsent by Safety Partnersto Illinois EPA (See paragraphs15.c. and 15.d. above,

respectively),is the sameasthework describedin the PersonnelSummarySheetin theBilling

Package(Seeparagraphs8.c. and 8.d. above,respectively)and SafetyPartnersInvoice #99185

(Seeparagraph12.c. above,collectively). AR, pp. 30, 47, 58.

19. The Billing Packageincluded a Subcontractorsform that totaled the billing

charges for subcontractorsretained by the Prime Consultantsandlor Contractors. The

Subcontractorform listed, amongothers,RiverbendContractorsas a subcontractor. The form

identified RiverbendContractorsashaving billed $38,304.81 for excavationand haulingwork.

AR, p. 62.

20. In support of the claim for reimbursementof the charges from Riverbend

Contractors,severalinvoicesfrom RiverbendContractorswereincludedin theBilling Package.

Includedamongthose invoicesareRiverbendContractorsInvoices#974332and 974368. AR,

pp. 64-68, 70-79.
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21. Riverbend Contractors Invoice #974332 sought payment for work performedon

April 30, 1999, May 12, 1999, May 17, 1999, May 17, 1999, and May 18, 1999. The total

amountduefor this workwas$1,712.95.AR, pp. 78-79.

22. RiverbendContractorsInvoice #974368sought paymentfor work performedon

May 19, 1999, May 20, 1999, May 21, 1999, May 24, 1999, and May 25, 1999. The total

amountdue for this workwas$17,905.04.AR, pp. 74-77.

23. TheSubcontractorform in the Billing Packagealso includeda line item for ESI,

or EcologicalSystems,Inc. The form identified ESI ashavingbilled $4,455.12 for wastewater

disposalwork. AR, p. 62.

24. In support of the claim for reimbursementof the chargesfrom ESI, several

invoicesfrom ESI were includedin the Billing Package.ThoseinvoicesareESI Invoices#99-

433, 20646 and 20647. AR, pp. 8 1-83.

25. ESI Invoice #99-433 sought payment for work performed on May 20, 1999, the

“Ship Date.” The total amount due for this work was $702.62. AR, p. 82.

26. ESI Invoice #20646 sought payment for work performed on May 25, 1999, the

“Received” date. The total amount due for this work was $1,662.50.AR, p. 83.

27. ESI Invoice #20647 soughtpaymentfor work performedon May 24, 1999, the -

“Received”date. Thetotal amountduefor this workwas$2,090.00.AR, p. 81.

28. The Subcontractorform in the Billing Packagealso includedtwo line items for

Bluff City Minerals. The form identified Bluff City Mineralsashavingbilled $1,454.93for 2”

rock backfill, and $304.81 for aglime backfill. AR, p. 62.

29. In support of the claim for reimbursementof the charges from Bluff City

Minerals, several invoices from Bluff City Minerals were included in the Billing Package.
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Included among those invoices areBluff City Minerals Invoices #13104 and 13105. AR, pp. 92-

94.

30. Bluff City MineralsInvoice #13104 sought payment for productwith a ticket date

of May 24, 1999. Thetotal amountduefor this productwas$1 12.35. AR, p. 92.

31. Bluff City Minerals Invoice #13 105 soughtpaymentfor productwith ticket dates

all ofMay25, 1999. The total amount due for this product was $1,501.87. AR, p. 93.

32. TheSubcontractorform in theBilling Packagealso includeda line item for Waste

Management. The form identified Waste Managementas having billed $24,279.18for soil

disposalwork. AR, p. 62.

33. In support of the claim for reimbursementof the charges from Waste

Management,an invoice from WasteManagementwas includedin the Billing Package. The

invoice is WasteManagementInvoice#2450-0000049.AR, pp. 97-105.

34. WasteManagementInvoice#2450-0000049soughtpaymentfor soil disposalon

May 18, 1999, May 19, 1999, May 20, 1999, May 21, 1999, May 24, 1999, and May 25, 1999.

Thetotal amountduefor thissoil disposalwas$24,279.18.AR, p. 105.

35. The Subcontractorform in the Billing Packagealso included a line item for

Teklab. The form identifiedTeklab ashavingbilled $130.00for landfill analysiswork. AR, p.

62.

36. In support of the claim for reimbursement of the charges from Tekiab, an invoice

from Teldab was included in the Billing Package. The invoice is Tekiab Invoice #3 7609. AR, p.

108.

37. Tekiab Invoice #37609 sought payment for soil testing on May4, 1999. The total

amount due for this soil testing was $130.00. AR, p. 108.
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38. The Billing Packageincludedan Equipmentform that totaledthe billing charges

for equipment used by the Contractor, Safety Partners. The Equipment form included a line item

for a Compactor at a total cost of $1,290.40. AR, p. 48.

39. In support of the claim for reimbursement of equipmentcharges,an invoice from

Safety Partners is included in the Billing Package. The invoice is SafetyPartnersInvoice

#99185. AR,p.58.

40. Safety Partners Invoice #99185 includes a line item for Equipment Rental of a

Compactorfor atotal amountof$1,290.40. AR, p. 58.

41. Includedwith the September21, 2000 letter sent by Mr. Eisenbergof Safety

Partners to theIllinois EPA wasacopy ofan invoicefrom EquipmentCompanyatMitchell. Mr.

Eisenberg’s letter stated that the invoice was a receiptfor theuseof thecompactor. Theinvoice

is Equipment Company at Mitchell Invoice #20834 and sought payment in the amount of

$1,290.40.AR, pp. 29, 32.

42. The Compactorline item found on the Equipmentform in the Billing Package

(See paragraph38 above) referencesthe samecompactorlisted in Safety PartnersInvoice

#99185 (See paragraph40 above)and the item that is the subjectof EquipmentCompanyat

Mitchell Invoice#20834(Seeparagraph41 above). AR, pp. 32,48, 58.

43. The compactorwas usedfor the compactionand/ordensity testing of backfill

materialat thesite.

44. The Subcontractorform in theBilling Packagealso includeda line item for SCI

Engine&ring. The form identified SCI Engineeringashavingbilled $2,222.00for compaction

testingwork. AR, p. 62.
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45. In supportof the claim for reimbursement of the charges from SCI Engineering,

invoices from SCI Engineering were included in the Billing Package. Thoseinvoices areSCI

Invoices #3243 and 3319. AR, pp. 88-89.

46. SCI EngineeringInvoice #3243 soughtpaymentfor field office and laboratory

servicesfor densitytesting..Thetotal amountduefor this work was$1,243.40.AR, p. 88.

47. SCI EngineeringInvoice #3319 sought paymentfor field office and laboratory

servicesfor densitytesting. The total amountdue for this workwas$978.60. AR, p. 89.

48. The field office and laboratoryservicesfor densitytestingwork suppliedby Sd

Engineeringwas for compactionand/ordensitytestingof backfill at the site.

49. The Subcontractorform in the Billing Packageincludes a table of Eligible

HandlingChargesasa Percentageof Cost basedupon the Subcontractor Field PurchaseCost.

AR,p.62.

Respectfullysubmitted, -

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

John
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of LegalCounsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62 794-9276
217/782-5544
217/782-9143(TDD)
Dated:November18,2003 .
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RECE~VE~,
CLERK’S OFFICE

BEFORE THE POLLUTION CONTROL BOARD MAR 29 2004
OF THE STATE OF ILLINOIS

STATE OF ILUNOIS

CASSENSAND SONS,iNC., ) . Poflution Controt Boarc~
Petitioner, )

V. ) PCBNo. 01-102
ILLINOIS ENVIRONMENTAL ) (UST FundAppeal)
PROTECTIONAGENCY,

Respondent. )

MOTION FOR SUMMARY JUDGMENT

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Ill. Adm. Code101.500, 101.508and 101.516,herebyrespectfully

movestheIllinois Pollution ControlBoard(“Board”) to entersummaryjudgmentin favor ofthe

Illinois EPA andagainstthePetitioner,CassensandSons,Inc. (“Cassens”),in that thereexistherein

no genuineissuesofmaterialfact,andthattheIllinois EPAis entitledtojudgmentasamatteroflaw

with respecttothe following grounds.In supportofsaidmotion,theIllinois EPAstatesasfollows:

I. STANDARD FOR ISSUANCE AND REVIEW

A motion for summaryjudgment should be grantedwherethe pleadings,depositions,

admissionson file, andaffidavitsdiscloseno genuineissueasto anymaterialfactandthemoving

partyis entitled to judgment as a matter of law Dowd& Dowd Ltd v Gleason, 181111 2d 460,483,

693N E 2d 358,370 (1998),McDonald’sCorporationv Illinois EnvironmentalProtectionAgency,

PCB04-14(January22, 2004),p 2

Section57 8(i) ofthe Illinois EnvironmentalProtectionAct (“Act”) (415 ILCS 5/57 8(i))

grantsanindividualtheright to appealadeterminationoftheIllinois EPAto theBoardpursuantto

Section40oftheAct (415ILCS 5/40) Section40 oftheAct, thegeneralappealsectionforpermits,
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has been used by the legislature as the basisfor this typeof appealto the Board. Thus, when

reviewing an Illinois EPAdetermination of ineligibility for reimbursementfrom theUnderground

Storage Tank Fund, the Board must decide whether or nottheapplicationassubmitteddemonstrates

compliancewith theAct andBoardregulations.RantoulTownshipHigh SchoolDistrictDistrictNo.

193 v. Illinois EPA,PCB03-42 (April 17, 2003), p. 3.

IndecidingwhethertheIllinois EPA’sdecisionunderappealherewasappropriate, the Board

must look to the documents within the Administrative Record (“Record” or “AR”) and the facts

contained within the Joint Stipulation(“stipulation”). TheIllinois EPA assertsthatthestipulation

andtheargumentspresentedin thismotionaresufficientfor theBoardto enteradispositiveorderin

favorof theIllinois EPAon all relevantissues.Accordingly,theIllinois EPArespectfullyrequests

that the Board enter an order affirming theIllinois EPA’s decision.

II. BURDEN OF PROOF

Pursuantto Section 105.112(a) of the Board’s procedural rules (35 Ill. Adm. Code

105.112(a)), the burden of proof shall be on the petitioner. In reimbursementappeals,theburdenis

on the applicant for reimbursementto demonstratethat incurredcostsarerelatedto correctiveaction,

properlyaccountedfor, andreasonable.Rezmar Corporation v. Illinois EPA, PCB02-91 (April 17,

2003),p 9

III ISSUE

TheissuebeforetheBoardis whetherthedeductionsimposedin theIllinois EPA’s final

decisiondatedNovember29, 2000 (AR, pp 13-15), are correctwhen taking into accountthe

underlyingfactsandlaw As will bearguedbelow, thefactsin this caseareundisputed~andclearly

demonstratethatthedeductionswereappropnateandshouldnotbe approvedfor payment
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IV. THE ILLINOIS EPA IS ENTITLED TO SUMMARY JUDGMENT
BASED ON THE FACTS AND LAW

A. RelevantFacts

In par~graph 5 ofthestipulation, the parties agree that the facts contained within the Illinois

EPA’s request to admit are true andaccurateandmayberelieduponbythepartiesandtheBoardin

reaching a resolution in this matter.’ Those facts are as follows.

OnMay 27, 1999, Cassens (or an agent or representative of Cassens) notified the Illinois

Emergency Management Agency (“IEMA”) of a suspected releasefrom undergroundstoragetanks

(“USTs”) at the Cassens(alicia MadisonCounty Transit) site (“site”) locatedat 126 Hillsboro

Avenue in Edwardsville, Illinois. TheincidentwasassignedIncident # 991273. AR, pp. 5, 39.

On December2, 1999, Cassens(or an agentor representativeof Cassens)submittedan

Eligibility andDeductibilityApplication(“E/D application”)to OSFM. TheE/D applicationstated

that there were six USTs atthesite,andthat all six USTshad arelease.AR, pp. 4-7.

OnFebruary16,2000,OSFMissuedadeterminationbasedon theE/D applicationthat two

tanks were eligible for reimbursement (Tanks 1 and2, eacha 1,500gallongasolinetank)andthat

two tanlcs were ineligible for reimbursement (Tanks 3 and 4, each a 1,500 gallon gasoline tank).

Further, OSFMdetermined that Cassens was eligible to seek reimbursement of corrective action

costs in excess of $10,000. AR, pp. 10-12.

I Thestipulationalso includes anaffidavit of William St Peters,which containsinformationand testimonythat the
PetitionerbelieveswouldbeprovidedifMr St Peterswerecalledtotestif~’inahearingin thismatter TheIllinois EPA
hasexpresslyreservedtherightto contestorobjectto theinformationandtestimonyfoundin theaffidavit Specifically,
anystatementsmadeby Mr St Petersthatarenotfoundin theRecordshouldnotbeconsideredby theBoard,sincethey
werepreparedafter the final decisionissuedin this matter It is well establishedthatinformationpreparedfollowing the
issuanceofa final decisionthat wasnotbeforethe Illinois EPAatthe timeofits decisionshouldnotbeconsideredby the
Board Typically, informationor evidencethatwasnotbeforetheIllinois EPAatthe timeof its decisionisnotadmitted
athearingorconsideredby theBoard CommunityLandfill CompanyandCity ofMorris v Illinois EPA,PCB01170
p 4 (December6 2001)
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On May 22, 2000, Cassens sent a Billing Package to the Illinois EPA requesting

reimbursementforcostsassociatedwith EarlyAction activitiesperformedat tlie site. Therequest

sought a total of $91,384.99 in reimbursementfor costsincurredbetweenMay27, 1999, to July6,

1999. AR,pp. 38-113.

Included in the Billing Packagewas a form entitled, “Owner/OperatorandProfessional

EngineerBilling Certification Form for LeakingUndergroundStorageTank Sites.” The form

providedinpart,“I further certify that costs ineligible for payment from the[UST] Fundpursuantto

35 Illinois Administrative CodeSection732.606 are not included in this billing package. Such

ineligible costsincludebut arenot limited to: * * * Costsincurredprior to IEMAnotification. * *

~.“ AR, p. 43.

On May 17, 2000, Allen Cassens,Presidentof Cassens,signed the form describedin

Stipulation #5 above. OnMay22, 2000, Talbert Eisenberg, Professional Engineer, signed the form.

AR, p. 43. Included in the Billing Package was a Personnel SummaryShçet that listed work

performedby SafetyPartners,Ltd. (“Safety Partners”),a contractor. Thework performedwas

describedto havetakenplacefrom May27, 1999,to July 6, 1999. AR, p. 47.

The Personnel SummarySheetincludedcostsanddescriptionsset forth in different line

items, including the following

a W St Peters, a Sr Env Spec , performing44 hoursofworkatarateof$70 00/hour

for a total charge of $3,080.00. AR, p. 47.

b M Trgovich,aSupervisor,performing75 hoursofworkatarateof$50 00/hourfor

a total charge of $3,750 00 AR, p 47

L

4



c. R. Manton,aLaborer,performing47 hoursof work at a rateof $45.00/hourfor a

totalchargeof$2,115.00.AR,p.47.

d. G. Heafner, a Laborer, performing 8 hours of work at a rate of $45.00/hour foratotal

charge of $360.00. AR, p. 47.

Included in the Billing Packagewere copiesof invoicesfrom prime consultantsand/or

contractorsandsubcontractors.AR, pp. 50-110.Thecopieswereprovidedin supportoftherequest

for paymentof reimbursementfrom the UST Fund. Thecostsdescribedand referencedon the

invoiceswerepartoftherequestfor paymentofreimbursementfrom theUSTFund. AR, pp. 50-

110.

Includedin theBilling Packagewasacopyofan invoicefrom SafetyPartners,datedMarch

14, 2000,andidentifiedasInvoice#99185. AR, p. 58. Includedin SafetyPartnersInvoice#99185

werecostsanddescriptionsset forth in differentline items,including thefollowing:

a. A SeniorEnvironmentalSpecialistperforming40 hoursofProj-ectManagementata

rateof$70.00/hourfor atotalchargeof$2,800.00. AR, p. 58.

b AProject Supervisorperforming 75 hours of work at a rate of $50 00/hour for a total

chargeof$3,75000AR,p 58

c A Union Laborerperforming87 hoursofwork at arateof $45 00/hourfor atotal

chargeof$3,91500 AR,p 58

On August 24, 2000, theIllinois EPA senta letterto Cassensregardingthe siteand the

Billing PackageTheletterstatedthattheapplicationforpaymentwasincompletedueto a lackof

supportingdocumentationIn AttachmentA to the letter,theIllinois EPAaskedinpart fordatesof

serviceand duties for the datesfor thePersonnelSummarySheetfor SafetyPartners AR, pp 26-28
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On September21,2000,TalbertEisenbergofSafetyPartnerssenta letterto theIllinois EPA

in responseto theIllinois EPA’s letterdatedAugust24, 2000. Mr. Eisenberg’sletterincludedtime

sheetswith dates,work descriptions,andhoursin supportofthepreviouslysubmittedPersonnel

SummarySheet. AR, pp. 29-31.

TheTimesheetsentby Mr. EisenbergofSafetyPartnerstoIllinois EPAincludeddescriptions

ofworkperformedby differentemployees,includingthefollowing:

a. William St. Peters, a Sr. Env. Spec.,performed20.5 hours of work (project

management)betweenMay18, 1999,andMay25,1999. Thisworkwasasubsetof

thetotal of 44 hoursofwork performedby Mr. St. Petersasdocumentedon the

Timesheet.AR, p. 30.

b. Michael Trgovich, a Supervisor, performed 39.5 hours of work (remove

contaminatedsoil anddemuckedhole)betweenMay 18, 1999,andMay25, 1999.

Thisworkwasasubsetofthetotal of 75 hoursofworkperformedbyMr. Trgovich

asdocumentedon theTimesheet.AR, p. 30. -

c. RobertManton,aLaborer,performed21 hoursofwork (onsitelabor)betweenMay

19, 1999, andMay 25, 1999 Thiswork wasa subsetof thetotal of 45 hoursof

workperformedbyMr Mantonasdocumentedon theTimesheet AR, p 31

d GeneHeather,aLaborer,performed8 hoursofwork (onsitelabor)on May21,1999

AR,p 30

Theworkperformedby Mr St Peters,asdescribedin theTimesheetsentby SafetyPartners

to Illinois EPA (Seeparagraph15 a above), is the sameasthework describedin thePersonnel
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SummarySheetin the Billing Package(Seeparagraph8.a. above)andSafetyPartnersInvoice

#99185(Seeparagraph12.a.above). AR, pp. 30, 47, 58.

Theworkperformedby Mr. Trgovich,asdescribedin theTimesheetsentby SafetyPartners

to Illinois EPA (Seeparagraph15.b. above),is the sameasthework describedin thePersonnel

SummarySheet in the Billing Package (Seeparagraph8.b. above)and SafetyPartnersInvoice

#99185(Seeparagraph12.b.above). AR, pp. 30, 47, 58.

Theworkperformedby Mr.MantonandMr. Heather,asdescribedin theTimesheetsentby

SafetyPartnersto Illinois EPA(Seeparagraphs15.c.and15.d.above,respectively),is thesameas

theworkdescribedin thePersonnelSummarySheetin theBilling Package(Seeparagraphs8.c. and

8.d. above, respectively)and Safety PartnersInvoice #99185 (See paragraph12.c. above,

collectively). AR, pp. 30, 47, 58. -

The Billing Packageincludeda Subcontractorsform that totaled thebilling chargesfor

subcontractorsretainedbythePrimeConsultantsand/orContractors.TheSubcontractorform listed,

amongothers,RiverbendContractorsasasubcontractorTheform identifiedRiverbendContractors

as having billed $38,304.81 for excavation and hauling work. AR, p. 62.

In supportoftheclaimforreimbursementofthechargesfrom RiverbendContractors,several

invoicesfrom RiverbendContractorswereincludedin theBilling PackageIncludedamongthose

invoices are RiverbendContractorsInvoices #974332 and 974368 AR, pp 64-68, 70-79

RiverbendContractorsInvoice#974332soughtpaymentforworkperformedon April 30, 1999,May

12, 1999,May 17, 1999,May 17, 1999,andMay18, 1999 Thetotalamountdueforthisworkwas

$1,71295 AR, pp 78-79 RiverbendContractorsInvoice#974368soughtpaymentfor work
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performedon May 19, 1999,May20, 1999,May21, 1999,May24, 1999,andMay25, 1999. The

total amountduefor this workwas$17,905.04. AR, pp. 74-77.

The Subcontractorform in the Billing Packagealso included a line item for ESI, or

EcologicalSystems,Inc. The form identified ESI ashavingbilled $4,455.12for wastewater

disposalwork. AR, p. 62. In supportof theclaim for reimbursementof thechargesfrom ESI,

severalinvoicesfrom ESIwereincludedin theBilling Package.ThoseinvoicesareESI Invoices

#99-433,20646and20647. AR, pp. 81-83.

ESI Invoice#99-433soughtpaymentfor workperformedonMay20, 1999,the“Ship Date.”

Thetotalamountduefor thisworkwas$702.62. AR, p. 82. ESI Invoice#20646soughtpayment

for workperformedonMay25, 1999,the“Received”date.Thetotal amountdueforthis workwas

$1,662.50.AR, p. 83. ESI Invoice#20647soughtpaymentfor workperformedon May24, 1999,

the“Received”date. Thetotalamountduefor this work was$2,090.00.AR, p. 81.

The Subcontractorform in theBilling Packagealso includedtwo line itemsfor Bluff City

Minerals. Theform identifiedBluff CityMineralsashavingbilled $1,454.93for2” rock backfill,

and $304 81 for aglimebackfill AR, p 62 In supportof the claim for reimbursementof the

chargesfrom Bluff City Minerals,severalinvoicesfrom Bluff City Mineralswere includedin the

Billing Package Includedamongthoseinvoicesare Bluff City Minerals Invoices #13104 and

13105 AR,pp 92-94

Bluff CityMineralsInvoice#13104soughtpaymentforproductwith aticketdateofMay24,

1999 Thetotal amountduefor thisproductwas$11235 AR, p 92 Bluff City MineralsInvoice

#13105soughtpaymentforproductwith ticketdatesall ofMay25, 1999 Thetotalamountduefor

this product was $1,501 87 AR, p 93
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The Subcontractorform in the Billing Packagealso included a line item for Waste

Management.TheformidentifiedWasteManagementashavingbilled $24,279.18for soildisposal

work. AR, p. 62. In support of the claim for reimbursementof the chargesfrom Waste

Management,aninvoicefrom WasteManagementwasincludedin theBilling Package.Theinvoice

is WasteManagementInvoice#2450-0000049.AR, pp. 97-105.

WasteManagementInvoice#2450-0000049soughtpaymentfor soil disposalon May 18,

1999,May 19, 1999,May 20, 1999, May21, 1999,May 24, 1999, andMay 25, 1999. Thetotal

amountdue for this soil disposalwas $24,279.18. AR, p. 105. The Subcontractorform in the

Billing Packagealsoincludeda line itemfor Tekiab. Theform identifiedTekiabashavingbilled

$130.00 for landfill analysis work. AR, p. 62.

In supportof the claim for reimbursementof the chargesfrom Teklab, an invoice from

Teklabwasincludedin theBilling Package Theinvoice is TekiabInvoice#37609 AR, p 108

TeklabInvoice#37609soughtpaymentfor soil testingonMay4, 1999. Thetotal amountduefor

this soil testingwas$130.00. AR, p. 108.

The Billing Packageincluded an Equipmentform that totaledthe billing chargesfor

equipmentusedbytheContractor,SafetyPartnersTheEquipmentform includedaline itemfor a

Compactorat atotal costof$1,29040 AR, p 48

In supportofthe claim for reimbursementof equipmentcharges,aninvoice from Safety

Partnersis includedin theBilling PackageTheinvoiceis SafetyPartnersInvoice#99185 AR, p

58 Safety Partners Invoice #99185 includes a line item for Equipment Rental of a Compactor for a

totalamountof$l,29040AR,p 58
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Includedwith theSeptember21,2000 lettersentbyMr. EisenbergofSafetyPartnersto the

Illinois EPAwasacopyofaninvoicefrom EquipmentCompanyatMitchell. Mr. Eisenberg’sletter

statedthat the invoice was a receipt for the useof the compactor. The invoice is Equipment

CompanyatMitchell Invoice#20834andsoughtpaymentin theamountof$1,290.40.AR, pp. 29,

32.

TheCompactorline item foundontheEquipmentform in theBilling Package(Seeparagraph

38 above)referencesthesamecompactorlistedin SafetyPartnersInvoice#99185(Seeparagraph40

above)and the item that is the subjectof EquipmentCompanyat Mitchell Invoice#20834(See

paragraph41 above). AR, pp. 32, 48, 58. The compactorwasusedfor the compactionand/or

densitytestingofbackfill materialat thesite TheSubcontractorform in theBilling Packagealso

includeda line item for SCIEngineering. Theform identified SCI Engineeringashavingbilled

$2,222.00for compactiontestingwork. AR, p. 62.

In supportofthe claim for reimbursementofthechargesfrom SCIEngineering,invoices

from SCIEngineeringwereincludedin theBilling PackageThoseinvoicesareSCIInvoices#3243

and3319 AR, pp 88-89 SCI EngineeringInvoice#3243 soughtpaymentfor field office and

laboratoryservicesfor densitytesting Thetotal amountdueforthiswork was$1,24340 AR, p

88 SCI EngineeringInvoice #3319soughtpaymentfor field office andlaboratoryservicesfor

densitytesting Thetotalamountduefor this workwas$97860 AR, p 89

Thefieldoffice andlaboratoryservicesfor densitytestingwork suppliedbySCIEngineering

was for compactionand/ordensitytestingofbackfill at the site The Subcontractorform in the

Billing Packageincludesa tableofEligible HandlingChargesasaPercentageofCostbasedupon

theSubcontractorFieldPurchaseCost AR, p 62
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B. No GenuineIssuesOf Material Fact Exist

As evidencedby the submissionof the stipulation, thepartiesarein agreementwith all

relevantfactsneededfor theBoardto considerwhile determiningwhethersummaryjudgmentis

appropriate.Thequestionin this caseisnotoneoffact,but ratheroflaw. Specifically,thequestion

is whetherthefactswarrantthedeductionofcostsbasedonthedatesthat thecostswereincurredand

thenatureofthe costs.

C. The “Pre-IEMA” CostsAre Not Reimbursable

ThePetitionersoughtatotalof$91,384.99in reimbursement.Followingtheapplicationofa

$10,000.00deduction,thereremainedatotalof$81,384.99in reimbursablecosts. Ofthatamount,

theIllinois EPAdeducted$61,843.36in costsasbeingineligibleforreimbursement.Therearethree

groupsofcoststhatmakeup thatdeduction. Thefirst groupinvolvescoststhatwereincurredprior L
to thenotificationprovidedto TEMA by Cassen.These“pre-IEMA” costs,whichtotal$54,811.51,

aredetailedin AttachmentA oftheIllinois EPA’sfinal decisionunderappeal. AR, p. 15.

Section57 8(k) oftheAct providesthattheIllinois EPA shallnot pay costsofcorrective

action or indemnificationincurredbeforeproviding notificationof thereleaseof petroleumin L

accordancewith theprovisionsofTitleXVI oftheAct Similarly, Section732 606(n)oftheBoard’s

regulations(35 Ill. Adm. Code732.606(n))providesthat costsineligibleforreimbursementinclude

costsofcorrectiveactionorindemnificationincurredbeforeprovidingnotificationofthereleaseof

petroleumto IEMA in accordancewith Section732 202 (35 Ill Adm Code732202)

As notedin thestatementof factsabove,thePetitioneracknowledgesandadmitsthat the

costs noted in Item #1 of Attachment Aof thefinal decision(AR, p 15)wereall incurredpriorto the
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datethatthePetitionerinformedJEMA ofthereleasefrom theUSTsin question.Thosecostsare:

SafetyPartnersInvoice#99185 $4,715.00

RiverbendContractorsInvoices#974332,974368 $19,617.99

EcologicalSystemsInvoices#20647,99-433,206-46 $4,455.12

Bluff City MineralsInvoices#13104, 13105 $1,614.22

WasteManagementInvoice#2450-0000049 $24,279.18

TekiabInvoice#37609 Li 30.00

Total $54,811.51

ThePetitionerhasadmittedthatall ofthosecostswereincurredpriorto IEMA notification.

Thereareno facts that are relevantand werepresentedto theIllinois EPA at the time of their

decisionthatwouldotherwisejustifyviolationofSection57.8(k)oftheAct andSection732.606(n)

oftheBoard’sregulations.Thus,the Boardshouldfind that theIllinois EPA properlydeniedthe

costs.

D. The Compaction And Backfill DensityTesting CostsAre Not Reimbursable

Thesecondgroupofcostsdeductedby theIllinois EPA relateto $3,512.40in costsfor the

compactionanddensitytestingofbackfill material Pursuantto Section732606(w)oftheBoard’s

regulations,suchcostsarenoteligible for reimbursementTheIllinois EPA alsoconcludedthatthe

costswere not relatedto correctiveaction AR, p 15 Thosecostsare listed in Item #2 of

AttachmentA ofthe final decision,andarecomprisedofthefollowing costs

EquipmentCompanyat Mitchell Invoice#20834 $1,29040

SCIEngineeringInvoices#3243,3319 $2 222 00

Total $3,51240
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ThePetitionerhasadmittedandacknowledgedin thefactsabovethat thosecostswereindeed

incurredaspartofcompactionanddensitytestingofbackfill. Sincethereisno disputethatthecosts

relateto workwithin thescopeofSection732.606(w)oftheBoard’sregulations,theIllinois EPA’s

deductionof thosecostson thatbasiswasappropriateandshouldbeupheldby theBoard.

E. The Handling ChargesRelatedTo Ineligible CostsAre Not Reimbursable

Thethirdgroupofcostsdeductedfromthereimbursementrequestis $3,519.45in handling

charges,an adjustmentstemmingfrom thedeductionof theotherineligible costsnotedabove. As

set forth in thereimbursementapplicationsubmittedby Cassens,a total of$5,510.04in handling

chargeswassoughtforreimbursement.AR, p. 62. Thatfigurewascalculatedbaseduponthetotal

ofthesubcontractorchargesandanapplicationofthe“sliding scale”foundin Section57.8(f)ofthe

Act (415 ILCS 5/57.8(f)) and Section 732.607of the Board’s regulations(35 Ill. Adm. Code

732.607).

Thetotal amountofthesubcontractorchargessetforthin thereimbursementapplicationis

$72,200.85.After deductingthe ineligible costsfor subcontractorsnotedin thefirst two groupsof

deductions(i.e., all ofthe listedcostsexceptfor theSafetyPartnerscosts(theprimeconsultant,for

whom handling chargesare not available) and the EquipmentCompanycosts (for rental of

compactorequipment,againnotsubjectto ahandlingcharge)),arevisedtotalof$19,88234 should

beusedasthebaselinefor applyingthe sliding scale2 Thatfigure yieldsanallowablehandling

chargeof $1,990.59. Subtractingthat amountfrom the requestedhandlingchargeresultsin a

differenceof$3,51945, theamountdeductedin thefinal decision AR, p 15

As demonstratedabove,the ineligible costsfor subcontractorsshouldnot beapprovedfor

2 The original subcontractortotal of $72,20085 minus the ineligiblecostsfor RiverbendContractors($19617 99),
EcologicalSystems($4,455 12),Bluff City Minerals($1 614 22),WasteManagement($24279 18),Teklab($130 00)
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reimbursement.Thatbeingthecase,thehandlingchargeamountmustalsobemodified,andthus the

Illinois EPA’s adjustmentin thehandlingchargeamountwasproper.

V. CONCLUSION

Forthereasonsstatedherein,theIllinois EPArespectfullyrequeststhattheBoardaffirmthe

Illinois EPA’sdecisiontodenyapprovalofreimbursementofthecostsidentifiedin AttachmentA of

the final decision.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

John~.Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021 NorthGrandAvenue,East
P.O. Box 19276
Springfield,Illinois 62794-9276
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Dated:March 26, 2004
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andSCI Engineering($2,222.00),equals$19,882.34.
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