
BEFORE THE POLLUTION CONTROL BOARD CLERK’S OFFICE
OF THE STATE OF ILLINOIS MAR 152004

ILLINOIS AYERS OIL COMPANY, ) Pou~onControiBoard

Petitioner, )
)

V. ) PCB No. 03-214
)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

NOTICE OF FILING AND PROOF OF SERVICE

TO: DorothyGunn,Clerk, Illinois Pollution ControlBoard,JamesR. ThompsonCenter,100
W. Randolph,Suite 11-500,Chicago,IL 60601-3218

Carol Sudman,HearingOfficer, Illinois Pollution ControlBoard, 1021NorthGrand
AvenueEast,P.O.Box 19274,Springfield,IL 62794-9274

JohnKim, Illinois EnvironmentalProtectionAgency,Division of LegalCounsel,1021
NorthGrandAvenueEast,P.O.Box 19276, Springfield, IL 62794-9276

PLEASETAKE NOTICE that on March 11, 2004,I sentto theClerk oftheIllinois
Pollution ControlBoardtheoriginalandnine(9) copies,via U.S. mail, ofPetitioner’sResponse
to theAgency’sObjectionTo HearingOfficer’s Ruling andMotion to Strikefor filing in the
above-entitledcause,acopyofwhich is attachedhereto..

Theundersignedherebycertifiesthat atrueandcorrectcopyoftheNoticeof Filing
togetherwith acopyofPetitioner’sResponseto theAgency’sObjectionto HearingOfficer’s
Ruling andMotion to Strike,wasservedupontheHearingOfficer via U.S. mail and the
Respondentvia U.S. mail, onthe

11
th day ofMarch,2004.

MOHAN, ALEWELT, PPJLLAMAN & ADAMI
1 NorthOld CapitolPlaza,Suite325
Springfield, IlL 62701-1323
Telephone:217/528-2517
Facsimile:217/528-2553

THIS FILII~GSUBMITTED ON RECYCLED PAPER
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARIcLERK’SOFACE

ILLINOIS AYERS OIL CO., ) MAR 152004
) STATE OF ~LLINOIS

Petitioner, ) Poflution Contro’ Board
) PCB No. 03-214

Vs. ) (UST Appeal)
)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

RESPONSETO THE AGENCY’S OBJECTION
TO HEARING OFFICER’S RULING AND MOTION TO STRIKE

NOW COMESPetitioner,Illinois Ayers Oil Company(hereinafter“Petitioner”),pursuant

to Section101.500(d)of theBoard’sProceduralRules(35 Ill. Admin. Code§101.500(d)),in

responseto theObjectionto HearingOfficer’s RulingandMotion to Strike,statesasfollows:

I. THE AGENCY HAS WAIVED ITS OBJECTION.

A. The Agency’sObjection is Waived Pursuant to theBoard’s Procedural
Rules.

Thehearingin this matterwasheldon January7, 2004, andthetranscriptofthehearing

wasavailableonline on January12, 2004.

An objection to a hearing officer ruling madeat hearing or anyoral motion
to theBoard made at hearing will be deemedwaived if not filed within 14
days after theBoard receivesthe hearing transcript.

(35 Ill. Admin. Code§ 101.502(b))

TheAgencyfiled its “Objectionto HearingOfficer’s Ruling andMotion to Strike” on

March8, 2004. By waiting approximately56 daysto objectto thehearingofficer’s rulingmade

at thehearing,theAgencyhaswaivedany objection.



Giventhe 120-daydecisiondeadlineimposedon this case,theRule 101.502(b)deadline

is imminently reasonable.Furthermore,theAgencycompoundedtheproblemsof delayby

waiting until afterPetitionerhadfiled its post-hearingbrief An earlierandtimely objection

might haveprovidedan opportunityfor thebriefto takeintoconsiderationany outstanding

evidentiaryissues.Sucha stratagemis unjustandshouldnot be countenanced.

B. The Agency’sObjection is Waived by Failing to Presentits Relevancy
Objection at Hearing.

At thehearing,theAgencydid not objectto theproffereddepositionson relevancy

grounds.Instead,theAgencyobjectedto thediscoverydepositionssolelyon thegroundsthat

theywerenot evidentiarydepositions.(Hrg. Trans.atpp. 7-9)By objectingto theadmissionof

evidenceon one specificground,theAgencywaivedothergroundsnot specified. Peoplev.

Brown, 275 Ill. App. 3d 1105, 1113 (1St Dist. 1995)(objectingto evidencefor lackoffoundation

andfor lackof aproperchainofcustodyconstitutedwaiverofanyobjectionon groundsof

relevancy).

TheAgencyappearsto placetheblamefor its omissionon thePetitionerandtheHearing

Officer. First, theAgencycomplainsthat sincethesewere discoverydepositions,it hadno notice

of howtheymightbeusedasevidence. (Objection,at~J4; Hrg. Trans.at p. 8)1 Theproperuseof

discoverydepositionswill bediscussedin thenextsection. Sufficeit to sayatthispoint that the

Illinois SupremeCourt hasruledthat thereis no unfair surpriseresultingfrom theuseof

Nor is thereanyrulethatprecludesarelevancyobjectionduringadeposition;the

Agencycertainlymadesuchobjections. (~g.,Pet.’sEx. 4, atpp. 22)TheBoard’sprocedural
rulesmerelyrecognizethatthescopeof relevantinquirymaybebroaderpriorto trial. (35 Ill.
Admin. Code101.617(d))
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discoverydepositionsasevidence. In re EstateofRennick,181 Ill. 2d 395,408 (1998)(“[A]

partyandhis orherattorneyknowat thetime of theparty’sdepositionthatany statementmade

couldbeusedas anadmission.”) Next, theAgencycomplainsthatit did not receivethewritten

motion to admit thesedepositionsprior to thehearing. This is true,butmotionsmadeathearing

to admit evidencearetypicallymadewithout advancenoticeandthereis no requirementthat the

motion evenbe in writing. (35 Ill. Admin. Code § 101.500(b))TheAgencyalso seemsto

suggestthatit did not know Petitionerintendedto seekto admit thedepositionsinto evidence.

This is false. Petitionerunsuccessfullytried to gettheAgencyto agreeto admitthedepositions

by stipulation. (Hrg. Trans.atp. 6) TheBoardshouldrejectanyinferencethattheAgencywas

unfamiliarwith Petitioner’sdesireto admitthe depositionsinto evidencein orderto savetime.

All of thispresupposes,ofcourse,thattheAgencyhassomeentitlementto know exactlywhat

legalargumentswould be usedby thePetitioneratthehearinganyway. SincetheAgency’s

attorneyattendedthedepositions,thedepositiontestimonywastheleastsurprisingpartof

Petitioner’scaseandtheleastdifficult forwhich to prepare.

TheHearingOfficer is faultedfor not conductingsomeform ofrelevancyfindingsat the

hearing. (Objection,at¶ 8) This is ludicrous. Thehearingofficerruleson objections;it wasnot

herprovinceto readthedepositions(or anyotherdocumentsofferedinto evidence)in orderto

makearelevancyfinding. TheHearingOfficer, like atrial judge,is not expected,norrequired,

to makeevidentiaryrulings suasponte.~ Cassonv. Nash,74 Ill.2d 164, 171 (1978)(“A court

is not requiredto excludeobjectionableevidenceabsentan objection.”) In thecasescited by the

Agency, apreliminaryrelevancyfindingwasnotmadebythejudge. ~ Schaffnerv. ChicagQ~

NW. Transp.Co., 161 Ill. App. 3d 742, 757 (1St Dist. 1987)(ruling on specific objectionto
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ielevancyof interrogatoryanswer);Skonbergv. Owens-ComingFiberglasCorp.,215 Ill. App. 3d

735, 749 (Pt Dist. 1991)(permittingportionsof depositionto be readoverplaintiffs objection,

while denyingotherportionsdeemedduplicativeofprevioustestimony). While adiscovery

depositionmaybe excludedon groundsofrelevancy,it is theobligationofthepartyopposing

admissionof theevidenceto makean objectionif aruling is sought.

TheAgencydid not objectto therelevancyofthedepositiontranscriptsat thehearingand

therefore,theHearingOfficer couldnot haveerredin admittingthedepositiontranscripts. In

fact, thehearingofficer might havecommittedreversibleerrorby refusingthe offered

depositions.~ SecuritySavings& LoanAss’n v. Commissionerof Savings& LoanAss’ns,77

Ill. App. 3d 606, 610 (
3

1d Dist. 1979)(hearingofficer subjectto similar administrativerules

committedreversibleerrorin refusingto admit depositionsinto evidence).

II. THE DISCOVERY DEPOSITIONS WERE PROPERLY USED AS ADMISSIONS
AGAINST A PARTY OPPONENT.

TheAgency’sargumentto theHearingOfficer wasbaseduponamisconceivednotionof

thedifferencebetweendiscoverydepositionsandevidencedepositions.Theterm“discovery

deposition”originatesfrom Illinois SupremeCourtRule212, which specifiesthevarious

purposesto which depositionsmaybeused:

Discoverydepositionstaken under the provisions of this rule may be used
only:

(1) for the purposeof impeaching the testimonyof the deponentas a witness
in the samemanner and to the sameextent as any inconsistentstatement
madeby a witness;
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(2) as an admission madeby a party opponent or by anofficer or agentof a
party in the samemanner and to the sameextent as any other admission
madeby that person;

(3) if otherwiseadmissibleasan exception to the hearsayrule; or

(4) for any purpose for which an affidavit maybe used.

(S. Ct. R. 212(a)(emphasisadded))

“Different evidentiaryrules applyto theuseof depositiontestimonydependingon

whetherthedeponentis aparty.” In re Estateof Rennick,181 Ill. 2d 395, 408 (1998). The

depositionof anonpartywitnessis hearsay,which is generallyadmissibleonly for impeachment

purposes.~ In contrast,“[s]tatementsofapartymadeduring adepositionare admissibleasan

exceptionto therule excludinghearsaywhenintroducedby apartyopponent.”j~ For this

reason,“a partyandhis orher attorneyknow at thetime oftheparty’sdepositionthatany

statementmadecouldbeusedasan admission.” ~ While an opposingpartymayhave

“preferred” that adepositionbe limited to impeachmentpurposes,apartyis not obliged to follow

anotherparty’swishesin thematter. SecuritySavings& LoanAss’nv. Commissionerof

Savings& LoanAss’ns,77 Ill. App. 3d 606, 612 (
3

rd Dist. 1979).

2 It is for this reasonthat theAgencycannotadmit intoevidencedepositionsof its own

staff It is commonpracticefor aparty to readonly favorableexcerptsto thejury, not only for
thesakeofbrevity,but in orderto takestrategicadvantageof theopposingparties’ inability to
readits own selectionof depositionexcerpts.Nonetheless,it is not errorto readthe entire
depositionto thejury. ~ Rosev. Cityof Chicago,317 Ill. App. 1,35 (itt Dist. 1942)The
potentialabusefrom thepartialuseofadepositionwasreducedin 1956by theenactmentof
SupremeCourtRule2 12(c),which providesthat “[i]f only apartof adepositionis readorused
atthetrial by aparty,any otherpartymayat that time reador useor requirehim to readany other
partof thedepositionwhich oughtin fairnessto be consideredin connectionwith thepartreador
used.” (S. Ct. R. 2 12(c)) In otherwords, it is thepartialuseofdepositionswhich givesrise to
concernsoffairness,not their full use.

5



An admissionmadeby apartyopponentin a discoverydepositionor otherwiseis treated

asoriginal or substantiveevidenceofthetruth ofthestatementsmadeor theexistenceofany

factswhichtheyhaveatendencyto establish. SecuritySavings& LoanAss’n v. Commissioner

of Savings& LoanAss’ns,77 Ill. App. 3d 606, 610 (3’~’Dist. 1979). The admissionscanbe

enteredinto evidencewithoutprior examinationof thedeposedwitnessor anyparticular

predicateor foundation.~ It is reversibleerror for ahearingofficer to excludethediscovery

depositionof apartyopponentfrom evidence.~ at613.

Thediscoverydepositionswereadmittedinto evidencein amannerconsistentwith

Illinois civil practice.Evenunderfederallaw, whichdoesnotdistinguishbetweendiscoveryand

evidentiarydepositions,this practiceis authorized. (Fed.R. Civ. Proc.32(a)(2)(“Thedep3sition

of aparty. . . maybeusedby an adversepartyfor anypurpose.”))TheAgencydoesnotargue

that thethreedeponentswerenot agentsof theAgencyandthereforetheirdepositiontestimony

wasadmissibleasany otherpartyadmission.

III. CONCLUSION.

TheHearingOfficerproperlyadmittedthediscoverydepositionsoftheAgency

employeesinto evidenceaspartyadmissionspursuantto SupremeCourtRule212. The

Agency’sbelatedassertionthat theremaybe irrelevantstatementsin any ofthesedepositionsis

beliedby thefactthatnearlysixty-daysfrom thehearing,theAgencyhasstill failedto identify a

singleirrelevantstatementin any of thedepositions.TheAgencyhasno substantiveobjectionto

anyof thedepositiontestimony;it merelyseeksto invent an unprecedentedproceduralhurdle
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that would allow oneof theAgencyemployees’stestimonyto be unhinderedbypriortestimony

takenunderoath.

ILLINOIS AYERS OIL CO.,Petitioner,

BY: MOHAN, ALEWELT, PRILLAMAN & ADAMI,
Its attorneys

By

MOHAN, ALE WELT, PRILLAMAN & ADAMI
OneNorth Old StateCapitolPlaza
Suite325
Springfield, IL 62701
Tele:217/528-2517
Fax: 217/528-2553
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