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PETiTIONERS’ SUBMISSIONREGARDINGDISCOVERY

Petitionerssubmitthatthereshouldbe no discoveryin this casebecausediscoverycannot

yield admissibleevidencein thisproceeding.If, however,it is decidedthat thereshouldbe

discovery,petitionersrequestany time for discoverybe limited to six weeksafterthedecision

permittingdiscovery.

This caseis athirdparty appealof decisionby IEPAregardinganNPDESpermit. The

caseis governedby 415 ICCS5/40(e)thatstatesthat theBoardshallhearthepetition

“exclusivelyon thebasisof therecordbeforetheAgency.” 415ICCS 5/40(e)This language

limits theevidencein this appealto therecordthatwasbeforeIEPAduring its permitreview

process.PrairieRiversNetworkv IEPAandBlackBeautyCoalCompany(PCB 01-112)

Opinion andOrderoftheBoardof August9, 2001p.10.Apparently,thepurposeof thehearing

to be held in thirdpartyappealsis generallylimited to presentationandhighlightingofthe

evidencein theagencyrecord.

While conceivablytherecouldbediscoveryin somethird partyappealregardingwhat

wasin theagencyrecordor allegedtamperingwith theagencyrecord,petitionersareunawareof
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anyallegationsin this casethatmakediscoveryasto theagencyrecordrelevantin thiscase.

Petitionersnow haveno reasonto questiontheintegrity of therecordthattheAgencyhas

presentedto theBoard.

Accordingly,petitionersseenopurposeto discoveryin this case. If, however,it is

decidedthatpetitionersarein erroron thispoint, petitionersseeklimited discoverydesignedto

respondto discoverysoughtby respondents.Certainly,six weeksshouldbeadequatefor any

discoveryallowedin this matter.

Respectfullysubmitted,

Albert Ettinger(Reg. No. 3125045)
Counselfor Petitioners

March 11, 2004
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CERTIFICATEOF SERVICE

I, Albert F. Ettinger,certify thaton March 11, 2004,I filed theattachedPetitioners’Submission
RegardingDiscovery. An originaland.4copieswasfiled, on recycledpaper,with the illinois
Pollution ControlBoard,JamesR. ThompsonCenter,100 WestRandolph,Suite 11-500,
Chicago,IL 60601,andcopieswereservedviaUnitedStatesMail to thoseindividualson the
attachedservicelist.

AlbertF. Ettinger(Reg.No. 3125045)
Counselfor Petitioners

EnvironmentalLaw & Policy Center
35 EastWackerDrive, Suite 1300
Chicago,IL 60601
312-795-3707

March 11, 2004



SERVICELIST

BradleyP.Halloran
Illinois PollutionControlBoard
JamesR. ThompsonCenter,Suite.11-500
100 WestRandolphStreet
Chicago,IL 60601

Roy M. Harsch
SheilaH. Deely
GardnerCarton& DouglasLLP
191 N. WackerDrive, Suite3700
Chicago,IL 60606-1698

SanjayK. Sofat
Illinois EnvironmentalProtectionAgency
1021 N. GrandAvenueEast,Mail Code#21
Springfield, IL 62794-9276


