
BEFORE THE POLLUTION CONTROL BOARD ~ECE~VED
OF THE STATE OF ILLINOIS CLERK’S OFFICE

SALINE COUNTY LANDFILL, )
Petitioner, )

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

Respondent. )

NOTICE

)
)
)

PCBNo.04-117
(PermitAppeal)

MAR 05 200k
STATE OF IWNOIS

Pollution Control Board

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,IL 60601

CarolSudman,HearingOfficer
Illinois PollutionControlBoard
1021 NorthGrandAvenue,East
P.O.Box 19274
Springfield,IL 62797-9274

StephenF. Hedinger
HedingerLaw Office
2601 SouthFifth Street
Springfield, IL 62703

Brian E. Konzen
Lueders,Robertson& Konzen,LLC
1939 DelmarAvenue
P.O.Box 732
GraniteCity, IL 62040-0735

RodWolfe, State’sAttorney
SalineCountyState’sAttorneyOffice
SalineCountyCourthouse
10 EastPoplarStreet
Harrisburg,IL 62946

PLEASE TAKE NOTICE that I havetoday filed with the office of the Clerk of the Pollution
ControlBoarda MOTION FOR LEAVE TO FILE REPLYandREPLY TO RESPONSETO MOTION
FORORDEROF PROTECTION,copiesof which are herewithserveduponyou.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

Respondent

John
AssistantCounsel
SpecialAssistantAttorneyGeneral
Divisionof Legal Counsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:March3, 2004
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RECEIVED

BEFORE THE POLLUTION CONTROL BOARD CLERK’S OFFICE

OF THE STATE OF ILLINOIS MAR 052004
SALINE COUNTY LANDFILL, INC., ) STATE OF ILLINOIS

Petitioner, ) Pollution Control Board
v. )

ILLiNOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

MOTION FOR LEAVE TO FILE REPLY TO RESPONSETO
MOTION FOR ORDER OF PROTECTION AND PRIVILEGE LOG

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and, pursuantto Section 101.500(e)ofthe Illinois Pollution ControlBoard’s(“Board”)

proceduralrules (35 Ill. Adm. Code101.500(e)),herebyfiles amotion for leaveto file areply to

theresponseto themotionfor orderofprotectionandprivilegelog. In supportofthismotion for

leave, theIllinois EPAprovidesasfollows.

1. The motion for order of protectionand privilege log (“Illinois EPA’s motion”)

an orderfrom theHearingOfficer that thedocumentsidentifiedin theprivilege log would

subjectto disclosure.

2. At the time theIllinois EPA’s motionwas filed, counselfor theIllinois EPA was

not awarethat thedocumentslisted on theprivilege log hadbeeninadvertentlyincludedin the

AdministrativeRecord(“record”) filed previouslyin this case.

3. Counsel for the Petitioner, Respondentand Intervenor(SalineCounty State’s

Attorney) brought this situationto the HearingOfficer’s attentionjust prior to the taking of a

depositionof JoyceMunie, and Illinois EPA employee. At that time, counselfor the Illinois

EPA providedthe partiesand the HearingOfficer with citationsto two casesbelievedto be

PCBNo. 04-117
(PermitAppeal)

sought

notbe
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relevantandapplicable. The Illinois EPA’s positionwasandis that theinadvertentdisclosureof

thedocumentsshouldnot actto waivetheprivilegestatussoughtforthedocuments.

4. Sincethat time, Ms. Munie’sdepositiontranscripthasbeenmadeavailableto the

parties. Also, the Petitionerhas filed a responseto the illinois EPA’s motion (“Petitioner’s

response”),alongwitha lettersupplementingtheresponse.

5. Based upon the information and argumentscontainedwithin the Petitioner’s

response,including portionsof Ms. Munie’s depositiontranscript,a materialprejudicewould

resultif the Illinois EPAwerenot allowedto file areply.

6. For the reasonsstatedherein,the Illinois EPA herebyrespectfullyrequeststhat

theHearingOfficer allow the Illinois EPA to file a reply to the Petitioner’sresponseto prevent

materialprejudice.

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

John~,.

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated: March3, 2004

This filing submittedon recycledpaper.
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RECEIVED
CLERK’S OFFICE

BEFORE THE POLLUTION CONTROL BOARD MAR 052004
OF THE STATE OF ILLINOIS STATE OF ILLINOIS

Pollution Control Board
SALINE COUNTY LANDFILL, iNC., )

Petitioner, )
v. )

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

- Respondent. )

REPLY TO RESPONSETO MOTION FOR ORDER OF PROTECTION
AND PRIVILEGE LOG

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounselandSpecialAssistantAttorney

General,and,pursuantto Section101.500(e)oftheIllinois Pollution ControlBoard’s(“Board”)

proceduralrules (35 Ill. Adm. Code 101.500(e)),herebyfiles a reply to the responseto the

motion for order of protectionand privilege log. In support of this reply, the Illinois EPA

providesasfollows.

1. The motion for order of protectionand privilege log (“Illinois EPA’s motion”)

anorderfrom the HearingOfficer thatthedocumentsidentifiedin theprivilegelog would

subjectto disclosure.

2. At thetime theIllinois EPA’s motion wasfiled, counselfor theIllinois EPA was

not awarethat the documentslisted on theprivilege log hadbeeninadvertentlyincludedin the

AdministrativeRecord(“record”) filed previouslyin this case.

3. Counsel for the Petitioner, Respondentand Intervenor(Saline County State’s

Attorney) brought this situationto the HearingOfficer’s attentionjust prior to the taking of a

depositionof JoyceMunie, and Illinois EPA employee. At that time, counselfor the Illinois

EPA provided the partiesand the HearingOfficer with citations to two casesbelievedto be

PCBNo. 04-117
(PermitAppeal)

sought

not be

1



relevantandapplicable. TheIllinois EPA’s positionwasandis thatthe inadvertentdisclosureof

thedocumentsshould not actto waivetheprivilegestatussoughtfor thedocuments.

4. Sincethat time, Ms. Munie’s depositiontranscripthasbeenmadeavailableto the

parties. Also, the Petitionerhas filed a responseto the Illinois EPA’s motion (“Petitioner’s

response”),alongwith alettersupplementingtheresponse.

5. In thePetitioner’sresponse,thePetitionerarguesthat the documentsin question

should be disclosedconsistentwith Illinois’ policy of encouragingdisclosure. Further, the

Petitionerarguesthat theattorneyworkproductprivilegedoesnot actto shieldthedocumentsin

questionfrom disclosure.

6. The Petitionercitesto the balancingtest employedby the court in the caseof

Dalenv. OziteCorporation,230 Ill. App. 3d 18, 594N.E.2d1365(2’~Dist. 1992). Basedon an

applicationof that test, thePetitionerarguesthat thedocumentsin questionshouldbe disclosed.

7. In a letter supplementingthePetitioner’sresponse,the Petitionerfurthercitesto

portionsof thedepositiontranscriptof Ms. Munie in supportofthecontentionthat thebalancing

testutilizedby theOzitecourtshouldweighin favor of disclosingthesubjectdocuments.

8. The Illinois EPA respectfully disagreeswith the Petitioner’s argumentsand

conclusionsthereto. Also, it is necessaryto clarify the argumentsof the Illinois EPA on this

convolutedtopic.

9. TheIllinois EPA’s motion to the HearingOfficer seeksprotectionfor documents

listed on theprivilege log (and providedas anattachmentto the HearingOfficer). A reviewof

theIllinois EPA’s motion clearly indicatesthat counselfor theIllinois EPA wasnot awareat the

time of filing themotion that the documentslisted in theprivilege log hadbeeninadvertently

disclosedthroughtherecord.
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10. It is unclearwhat transpiredinternallywithin the Illinois EPA that resultedin the

subject documentsbeing included in the record, but a review of those documentsand the

documentspresentedto the Hearing Officer indicates that the documentspresentedto the

Hearing Officer include an “Exempt” stamp. This indicatesthat the documentshavebeen

screenedpursuantto an internal Illinois EPA review process. Thatthe documentsmadetheir

way into the record is clear proof that the review processtook place some time after the

documentswere providedfor copying and filing with the Board,and that for somereasonthe

reviewprocessbrokedownin this limited instance.

11. However,thereis clearlya processthat is employedby theIllinois EPA to screen

privileged documents,as evidencedby the “Exempt” stamp on the copies provided to the

HearingOfficer. Counselfor the Illinois EPA admitsthat a reviewof the documentsprovided

for copyingandfiling wasnot undertaken,in this casedue to an excessivework load and the

sheervolumeoftherecord(approximately3,500pages).

12. After counselfor theIllinois EPA wasinformedofthe inadvertentdisclosure,the

OzitecaseandthecaseofJoliet SandandGravel Companyv. Illinois Pollution ControlBoard,

163 Ill. App. 3d 830, 516 N.E.2d955 (3’~Dist. 1987)wereofferedto the Board aspersuasive

caselaw in supportofthe contentionthat the documentsshould nonethelessbeprotected,or at

thevery leastthat theinadvertentdisclosureshouldnot in andof itself resultin awaiverof any

otherwiseapplicableprivilege.

13. The Joliet Sandand Gravel caseinvolved a situation in which a permit analyst

mistakenlyprovided certaindocumentsto be included in the Illinois EPA’s record on appeal.

When the Illinois EPA’s attorney discoveredthe inadvertentdisclosure,he withdrew the

documents. The Board and the appellatecourtdecidedthat the documentswerenot relatedto
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thecaseat handandthereforewereproperlyexcludedfrom evidence. Joliet SandandGravel,

163 Ill. App. 3d at 836, 516N.E.2dat 960.

14. While the Joliet Sand and Gravel caseis not directly on point from a factual

standpoint,it is persuasivefor the proposition that it is appropriateto exclude documents

inadvertentlydisclosedin an administrativerecordwhere therewas a reasonablebasisfor the

exclusion. In that case,thebasiswas that the documentswere not relevantto the caseunder

review. In thepresentcase,thebasisis that thedocumentsprotectedby both the attorney-client

and attorneywork productprivileges. If thoseprivilegesarefoundto exist, astheyshould, then

themereinadvertentdisclosurein therecordshouldnot actto allow disclosure.

15. Further,in the Ozite case,a balancingtestwasemployedto determinewhether

the documentsin questionshouldbe discloseddespiteanattorney-clientprivilege. Thosefactors

were: 1) thereasonablenessoftheprecautionstakento preventthedisclosure;2) thetime taken

to rectify the error; 3) the scopeof the discovery;4) the extentof the discovery;and 5) the

overridingissueoffairness.

16. In this case,all factorsshouldweigh in favor of protectingthedocuments. The

Illinois EPA hasan internalprocessby whichdocumentsareto bescreenedfrom disclosure,as

evidencedby the “Exempt” stampfound on the documentsproffered to the HearingOfficer.

Admittedly, that systemwassomehowbypassedsincethe documentsin the recordhadnot yet

undergonethe screening,but nonethelessa systemis in placethat would normally preventthe

inadvertentdisclosure.

17. As soon as counselfor the Illinois EPA wasmadeawareof the error, it was

broughtto the attentionof theHearingOfficer. From atime standpoint,it is noteworthythatthis

wasdiscoveredprior to the depositionofthe only employeeof theIllinois EPA identified asa
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potentialwitnessby all parties. And, obviously,the hearingin this casehasyet to beheld, and

thepartieshaveyetto elicit any testimonyathearingor submitpost-hearingbriefs.

18. The scopeof the discovery in this caseis governedby the rules that would

otherwiseapply to theproductionoftheIllinois EPA’s administrativerecord. Thereis nothing

in the Board’srules oil that subjectthat would requiretheIllinois EPA to disclosedocuments

that areotherwiseprotectedby attorney-clientor attorneyworkproductprivileges.

19. Theextentofthedisclosureis effectivelytotal, sincethe PetitionerandtheBoard

(and the Intervenor)have all beenprovidedwith copiesof the record. However,againsince

noneof the partieshavemadeany dispositiveargumentsto theBoardbasedon therecord,and

sinceno testimonyhasbeenelicitedat hearing,theextentofdisclosureshouldnot beconsidered

asadverseto theIllinois EPA’srequestto protectthe documents.

20. Finally, thereis thematteroftheoverridingissueof fairness. Therewould be no

prejudiceto the Petitioner in this caseif the documentsin questionarewithdrawn from the

record and no referenceto them is made henceforth. The material containedwithin the

documentsis clearlythat subjectto aprivilegeof eitherorbothattorney-clientandattorneywork

product,andthereforea greaterunfairnesswouldbefall theIllinois EPAif thedocumentswere

not excluded. ThePetitionercanobtain (andin depositionquestioninghaselicited) testimony

from theIllinois EPA’s witnessthat will allow themto presenttheir completeargumentsto the

Board, and the content of the documentsin question is not necessaryfor making those

arguments.

21. TheIllinois EPA respectfullyrequeststhat theHearingOfficer considerthis issue

on a two-step basis. First, the Hearing Officer should determinewhetherthe documentsin

questionard properlysubjectto a claim of privilege. Basedon thecontentof the documents,

5



thereis little if any questionthat thedocumentsrepresenteithercommunicationssolelybetween

theIllinois EPA andits technicalstaff(i.e., theclient) andtheIllinois EPA’s internalcounseland

theIllinois AttorneyGeneral’sOffice (i.e., theattorneys). Further,thedocumentsclearlyreveal

the internalthoughts,opinionsandstrategiesofthe attorneysthat would defendtheIllinois EPA

in the(likely andnowöertain)eventthatlitigation wouldresult.

22. Second,oncetheHearingOfficer hasdeterminedthat aprivilege doesapply,the

Illinois EPA believesa decisionshouldbe madeasto whetherthe privileges attachedto the

documentshavebeenwaived, either throughthe inadvertentdisclosureor testimonyby Ms.

Munie in herdeposition.

23. As arguedabove,theOzitebalancingtestshouldswing in thefavor of theIllinois

EPA and the position that the inadvertentdisclosure does not prevent exclusion of the

documents.And areviewofthetestimonygivenby Ms. Munie in herdeposition,asprovidedby

thePetitioner,indicatesthat therewasneverany testimonyby Ms. Munie regardingwaiverof

theprivilegeofthedocumentsor asto thecontentofthedocuments.All Ms. Munietestifiedto

wastheexistenceofthedocuments,andtheresultingdecisionshemadebasedonher reviewof

thedocuments.At no timedoes,shedisclosethecontentofanyofthedocumentsin question.

For the reasonsstatedherein, the Illinois EPA herebyrespectfully requeststhat the

HearingOfficerprotectthedocumentsin theprivilege log from disclosure,andordertheparties

to withdraw them from the record and further to not make any referenceto them in any

argumentspresentedto theBoard.
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JLLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
~espondent

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated: March3, 2004
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify thaton March 3, 2004, I servedtrueand

correctcopiesofa MOTION FORLEAVE TO FILE REPLY andREPLY TO RESPONSETO

MOTION FOR ORDER OF PROTECTION, by placing true and correct copies in properly

sealedandaddressedenvelopesandby depositingsaidsealedenvelopesin a U.S. mail dropbox

locatedwithin Springfield, Illinois, with sufficient First ClassMail postageaffixed thereto,upon

thefollowing namedpersons:

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

CarolSudman,HearingOfficer (HandDelivery)
Illinois PollutionControlBoard
1021 NorthGrandAvenue,East
P.O.Box 19274
Springfield,IL 62797-9274

StephenF. Hedinger(HandDelivery)
HedingerLaw Office
2601 SouthFifth Street
Springfield, IL 62703

BrianE. Konzen(HandDelivery)
Lueders,Robertson& Konzen,LLC
1939DelmarAvenue
P.O.Box732
GraniteCity, IL 62040-0735

RodWolfe, State’sAttorney(HandDelivery)
SalineCountyState’sAttorneyOffice
SalineCountyCourthouse
10 EastPoplarStreet
Harrisburg,IL 62946

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O. Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)

AssistantCounsel


