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NOTICE OF FILING

PLEASETAKE NOTICE thatwehavetoday,March 4, 2004, filed with theOffice of
theClerk oftheIllinois Pollution ControlBoard,Complainant’sResponseto BoardRequestfor
Clarification,a copyofwhich is attachedherewithand serveduponyou.

Respectfullysubmitted,

PEOPLEOF THE STATE OFILLINOIS

exrel. LISA MADIGAIN
AttorneyGeneralpfthe
State f Illinois

BY: ~ ‘—~“~--‘

C~STOPHERGRANT
AssistantAttorneyGeneral
EnvironmentalBureau
188W. RandolphSt.,

20
th Flr.

Chicago,IL 60601
(312)814-5388
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PEOPLEOF THE STATEOFILLINOIS, )
)

Complainant, )
)

-vs- ) PCBNo. 02-162
) (Enforcement-Land)

FOX VALLEY DRY WALL, INC., )
an Illinois corporation, )

)
Respondent. )

COMPLAINANT’S RESPONSETO BOARD REOUESTFOR CLARIFICATION

Now comesComplainant,PEOPLEOF THE STATE OFILLINOIS, by LISA

MADIGAN, AttorneyGeneralofthe StateofIllinois, andin responseto theBoard’sFebruary5,

2004requestfor clarification(“Request”),statesasfollows:

BACKGROUND

December5, 2003,thepartiesfiled a StipulationandProposalfor Settlement

(“Stipulation) with theBoard,asproposedresolutionofthismatter. The Stipulationcallsfor

Respondentto payacivil penaltyof$8,000.00to theEnvironmentalProtectionTrustFund,and

$2,000.00to theAttorneyGeneralStateProjectsandCourt OrderedDistributionFund(“AG

Fund”). TheBoardhasrequestedthatthepartiesprovideauthorityallowing it to acceptthe

proposedtenns.

DISCUSSSION

TheAct providesfor settlementofIllinois EnvironmentalProtectionAct (“Act”)

enforcementcasesthroughthe Stipulationprocesscontainedin Section31(c)(2) oftheAct, 415

ILCS 5/31(c)(2) (2002). However,theAct doesnot specif~’thecontentsofa Stipulation.
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Section103.302oftheBoard’sProceduralRules,35 Ill. Adm. Code103.302,requiresonly that

the Stipulationaddressthefactorslisted in Section33(c)oftheAct, 415 ILCS 5/33(c)(2002).

Complainantis unawareof anysectionoftheAct orBoardregulationsthatprohibits,asapartof

settlement,paymentsinto theAG fund.

Thelaw favorstheencouragementof settlements.Peoplev. Alloy Engineeringand

CastingCompany,PCB01-155(July 10, 2003)(Slip Op. at 3). A settlementagreementis mt

thenatureofacontractbetweentheparties.Rosev. Mavrakis,343 Ill. App.3d1086,(1stDist.

2003). For settlementscoveredby the ContributionAct [740ILCS 1002(c)], theIllinois

SupremeCourtdirectsareviewingbodyto considertheentirecircumstances-surroundingthe

settlement.In reBabb, 162 Ill. 2d 1195 (1994).

In the instantcase,theStatefiled its complaintin April, 2002. TheRespondentdid not

file anappearanceuntil June4, 2003,afterthe Statehadobtainedsummaryjudgment,andonly

sevendaysbeforethescheduledhearingon penalty. At thattime, theRespondentagreed,in

principle,to thetermscontainedin theStipulation,including the$2,000.00additionalpayment.

The Statehadofferedto settlefor apenaltyof $8,000.00in November,2002. The

Respondentneitherrespondedto thisoffer norappeared.TheAttorneyGeneralwascompelled

to expendpublic resourcesin filing for andobtainingsummaryjudgment, attendingstatusand

pre-hearingconferences,andpreparingfor thehearingon penalty. Forthisreason,theState

subsequentlysought,andRespondentagreedto,paymentof$2,000.00to theAG Fund.

Complainantbelievesthattheadditionalpaymentwill actasanincentiveto earlyresolutionof

comparativelyundisputedcases.

The Statecouldhaveincreasedthecivil penalty,oncetheRespondentappeared.
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However,both theAttorneyGeneralandIllinois EPA hadalreadydecided,basedon thefactsof

thisparticularcase,that an$8,000.00penaltywasappropriate.TheStatecouldalsohave

requestedattorneyfees,pursuantto Section42(f)of theAct, 415 ILCS 5/42(f) (2002). However,

neitherIllinois EPA northeAttorneyGeneralbelievedthattheviolationsmetthe‘wilful,

knowing or repeated’standardcontainedtherein. Theagreedpaymentto theAG Fund,which

was established,inter alia, to receivecourt-imposedsanctions,provideda reasonablealternative.

• As notedin theBoard’sRequest,theBoardhasacceptedStipulationscontaining

paymentsto theAG Fundin thepast[citingPeoplev. Clark Refining& Marketing,PCB95-163

(January23, 1997)]. In addition,theBoardhasacceptedStipulationscontainingother ‘non-

statutory’remedies.For example,until therecentamendments,effectiveJanuary1, 2004,the

Act did notmakereferenceto SupplementalEnvironmentalProjects(“5BPs”). Yet theBoard

hasacceptedStipulationscontaining5BPson severaloccasions.For example,in Peoplev. Alloy

EngineeringandCastingCompany,PCB01-155 (July 10, 2003),theBoardfoundthatthe

parties’proposalfor acombinedpenalty/SEPsettlementmet thepurposesof theAct, (Slip op. at

4).

TheStatebelievesthat, in theparticularcircumstancesofthis case,theagreed$2,000.00

paymentto theAG Fundis fair, andwill aidin enforcement.TheStateis not awareof any

provisionoftheAct whichpreventstheBoardfrom issuingan Orderrequiringpaymentas

agreedbytheparties.

For theforegoingreasons,the StaterespectfullyrequeststhattheBoardacceptthe

Stipulationassubmitted.
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RESPECTFULLYSUBMITTED:

PEOPLEOF THE STATEOF ILLINOIS
by LISA MADIGAN,
AttorneyGeneralofthe
StateofIllinois

MATTHEW J. DUNN, Chief
EnvironmentalEnforcement/Asbestos
Litiga.~ionDivision

BY: ~
CHRISTOPHERGRANT
EnvironmentalBureau
AssistantAttorneyGeneral
188 WestRandolphStreet,

20
th Floor

Chicago,IL 60601
(312)814-5388
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)
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)

-vs- ) PCBNo. 02-162

)
FOX VALLEY DRY WALL, INC., )
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)
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CERTIFICATE OF SERVICE

I, CHRISTOPHER GRANT, an attorney,do certify thatI causedto beservedthis 4thday

ofMarch, 2004, the foregoingResponseto Board Requestfor Clarification, andNoticeofFiling,

upon theperson listed on saidNoticeby placing samein an envelopebearingsufficientpostage

with the United StatesPostal Servicelocatedat 100W. Randolph, Chicago Illinois.

CHRISTOPHER GRANT




