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OFTHE STATE OFILLINOIs, ) STATE OF ILLINOIS

) Pollution Control Board
COMPLAINANT, )

) PCBNo. 02-186
VS. )

) (ENFORCEMENT- AIR)

PERFETTIVAN MELLE U.S.A. INC., )
A DELAWARE CORPORATION, )

)
RESPONDENT. )

RESPONSETO COMPLAINANT’S MOTION TO STRIKE OR DISMISS
RESPONDENT’S AFFIRMATIVE DEFENSES

Respondent,PERFETTIVAN MELLE USA, INC., by andthroughits attorneys,Howard

& Howard Attorneys,P.C. providesits Responseto Complainant’sMotion to Strikeor Dismiss

Respondent‘s AffirmativeDefenses. This Responseis submittedin accordancewith applicable

proceduralregulationsof the Illinois Pollution Control Board (the “Board”) and the Order

enteredby HearingOfficer BradleyP. Halloranon January7, 2004. In supportof its Response,

Respondentstatesasfollows:

INTRODUCTION

1. OnNovember21, 2003,Respondentfiled its AnswerandAffirmativeDefensesto

thePlaintiff’s Complaintfiled in this cause.

2. OnDecember24, 2003, Complainantfiled its Complainant’sMotion to Strikeor

Dismiss Respondent’sAffirmative Defenses(hereafter“Complainant’sMotion” or “Motion to

Strike”), pursuantto theBoard’sproceduralregulationsandSection2-615 ofthe Illinois Codeof

Civil Procedure.

3. By Order enteredon January7, 2004, Hearing Officer Bradley P. Halloran

providedthe Respondentwith additional timeto file its Responseto Complainant’sMotion with

saidresponsedueon orbeforeJanuary21, 2004.
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LEGAL STANDARD FOR PLEADING AFFIRMATIVE DEFENSES

4. Complainant’sMotion correctly points out that Section 2-613(d)of the Illinois

Code of Civil Procedure,735 ILCS 5/2-613(d) sets forth the requirementsfor pleading

Affirmative Defenses.Illinois caselaw developedunderSection2-613(d)imposesan obligation

on theRespondentin this causeto assertall availableAffirmative Defenses,whethercompleteor

partial, whenfiling its Answer to the Complainant’sComplaint. Although exceptionsexist to

preventinjustice,generallyapartywill notbe permittedto assertan Affirmative Defenseif it has

not beenspecificallypleadin its Answer. Athansv. Williams, 327 Ill. App. 3d 700, 764N.E.2d

586 (2~’Dist. 2002). SomeIllinois courts havestrictly construedthe rule and held that an

Affirmative Defense,which is not timely pleaded,cannotbe consideredeven if the evidence

supportsits existence. Vanlandinghamv. Ivanow, 246 Ill. App. 3d 348, 615 N.E,2d 1361 (
4

th

Dist. 1993).

5. In addition to the obligation placed on Respondentto raise any Affirmative

Defensein its pleading,Respondentalso has the burdenof proof regardingall Affirmative

Defenses. The Complainantis not requiredto put on any evidenceto counteran Affirmative

Defensepleadby the Respondent,until Respondentpresentsits evidenceto substantiateand

provetheAffirmative Defense. CapitalPlumbing& HeatingSupply. Inc. v. VansPlumbing&

Heating,58 Ill. App. 3d 173, 373 N.E.2d1089 (
4

th Dist. 1978).

LEGAL STANDARD FOR COMPLAINANT’S

MOTION TO STRIKE OR DISMISS UNDER SECTION 2-615
6. As a generalrule, in ruling on a Motion to Strike or Dismiss directed at the

pleadings,theCourtmust acceptas trueall well-pleadedfacts and all reasonableinferencesthat

maybe drawn from thosefacts. In addition, the Court shouldnot granta Motion to Strike or

Dismissunlessit clearlyappearsthat no setof facts canbeprovedunder thepleadingsthat will

entitlethe party to recover. AmericanNationalBank & Trust Companyv. City of Chicago,192
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Ill, 2d 274, 735 N.E.2d551 (2000). In addition, theComplainant’sMotion to Strikeor Dismiss

Respondent’sAffirnzative Defensesadmits the truth of all well-pleadedfacts constitutingthe

Affirmative Defensesand partial Affirmative Defensesraisedby the Respondentand attacks

only thelegal sufficiencyofthosefacts. InternationalInsuranceCo. v. Sargent& Lundy, 242 Ill.

App. 3d 614, 609 N.E.2d842 (ist Dist. 1993).

7. As a generalnIle, where a pleadinghasbeendismissedon a Motion brought

pursuantto Section 2-615, leave to amendis grantedas a matter of course, particularly if

additionalfactsarenecessaryor arecurableby amendment.Sinclairv. StateBankofJerseyville,

226 Ill. App. 3d 909, 589 N.E. 2d 862 (
4

th Dist. 1992). Thatsameprinciple appliesto aMotion

to Strike or Dismiss an Affirmative Defense,whereit hasbeenfoundthat thetrial courtabused

its discretion in refusing to allow an amendmentto an Answer to assertnew Affirmative

Defensesor additional facts. Bituminous CasualtyCorporationv. Fulkerson,212 Ill. App. 3d

556,571 N.E.2d256 (
5

th Dist. 1991).

8. In the instant action, Complainantseeksto strike or dismiss the Respondent’s

Affirmative Defensespursuantto Section2-615. ShouldtheBoard find a lack of specificityor

well-pleadedfacts to support the Affirmative Defenses,Respondentrespectfullyrequestsleave

to amendits Affirmative Defenses.

COMPLETE AFFIRMATIVE DEFENSE
AND FIRST PARTIAL AFFIRMATIVE DEFENSE

9. Complainant has challengedthe sufficiency of the Respondent’sAffirmative

Defensesbased on the equitable doctrine of laches. Complainant’s Motion accurately

characterizesthe equitabledoctrineof lachesas a neglector delay in assertinga right or claim

which takentogetherwith the lapseof time and othercircumstancescausingprejudiceto the

adverseparty,operatesasabarto therequestedrelief.
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10. TheComplainanthasfiled a five count Complaintagainstthe Respondent.In its

prayer for relief for eachof those five counts, Complainantdemandsthe imposition of civil

penaltiesagainstthe Respondentfor eachofthe allegedviolationsof theIllinois Environmental

ProtectionAct and implementingBoard regulations. Complainant’sprayer for relief further

requeststheimposition ofadditionalcivil penaltiesfor eachviolation oftheAct for eachdaythat

theviolationcontinued.

11. The Complaint allegesin severalinstancesthat the allegedviolations had been

committedandwere continuing“sinceat leastNovember1999” (Paragraph7 of Count I), and

“since 1999” (Paragraphs20, 28 and29 of CountII), and“since at least 1999” (Paragraph22 of

CountV). Clearly, Complainanthasraisedin its Complaintthe issue of the dateor datesupon

which the allegedviolations first occurred and the period of time the alleged violations

continued. Moreover, Complainant seeksto impose civil penaltiesbasedupon the alleged

date(s)of the violation(s) and additional penaltiesfor the duration of each of the alleged

violations. Complainanthasmadethe passageof time an essentialelementof its enforcement

actionandthecivil penaltiesit seeksfrom theRespondent.

12. In determiningthe appropriatecivil penalty to be assessedfor statutory or

regulatoryviolations, theIllinois EnvironmentalProtectionAct directstheBoardto considerany

mattersof record in mitigation or aggravationof a penalty, including but not limited to the

factorsspecifiedin Section42(h). [415 ILCS 5/42(h).] Thosestatutoryfactorsto beconsidered

by the Board render the date of violation and the duration of any proven violation to be

extremelysignificant in evaluatingan appropriatecivil penalty. ThoseSection 42(h) factors

include:

(1) The duration andgravityoftheviolation;
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(2) The presenceor absenceof due diligence on the part of the
violator in attemptingto complywith therequirementsofthisActandregulations
thereunderor to securerelieftherefromasprovidedby thisAct.

~3,) Any economicbenefitsaccruedby theviolator becauseofdelay in

compliancewith requirements.[415 ILCS 5/42(h)(i), (2)and (3).]

13. Complainantcitesthe decisionin Cook County v. ChicagoMagnet Wire Corp.,

152 Ill. App. 3d 726, 504N.E.2d904 (1stDist. 1987), for thegeneralrule that adefenseof laches

may not be assertedagainstagovernmentalauthority in actionsinvolving public rights. In that

case,theCourtallowedtheDefendantto presentevidenceat trial to proveits defenseof laches,

but foundno “extraordinarycircumstances”andno “prejudiceto Defendantbroughtaboutby the

delay.” (Cook County, 504 N.E.2dat page906.) In the Cook Countycase,the Defendantwas

allowedto presentevidencethat the relief requestedby the Governmentwas barredby the

doctrineoflaches. Throughits Motion to Strike,the Complainantseeksto denyRespondentthe

right to presentthat sametypeofevidenceattrial.

14. Thefactspleadby theComplainantin this casearedistinguishablefrom thefacts

in theCook Countycase. Complainantin the instantactionseekssubstantialcivil penaltiesthat

would be determinedby consideringthe allegeddatesof violations, thepassageoftime andthe

duration of the alleged violations. An unreasonabledelay by the Complainant or its

representativesin pursuingthis enforcementactionagainstRespondentor unreasonabledelayin

taking actionsthat preventedRespondentfrom correctingsuchallegedviolations would serveto

prejudicethe Respondent.In short, Complainantseekscivil penaltiesthat aretime-dependent,

and thereforeits unreasonabledelay, if any, would severelyprejudicethe Respondentin the

amountof civil penaltiesassessedby the Board, if Complainantprevails in this action. As a

result,the Boardshould not strikeor dismiss Respondent’sAffirmative Defensesof lachesand

allow it to presentevidencein supportofthedefenseduringthetrial ofthis cause.
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SECOND PARTIAL AFFIRMATIVE DEFENSES

15. Complainant, in its Motion to Strike, also seeks to strike or dismiss the

Respondent’ssecondpartial Affirmative Defense. Respondent’ssecondpartial Affirmative

Defenseraisesa defenseto liability basedupon the actionsor omissionsof a third party that

resultedin theviolations allegedin thePlaintiff’s Complaint.

16. Contrary to the argumentsraised by Complainantin its Motion to Strike, the

Complaintcontainsa numberof allegedviolationsrelatedto construction,not operation,of the

Buffalo Grove facility. Assuming arguendothat all of the allegationsin the Complainant’s

Complaintrelatedsolely to operationofthesubjectfacility, theRespondenthasnot beenthesole

operatorof the facility during its entire existenceand during the time periods relevantto the

Complaint.

17. The Respondent’ssecondpartialAffirmative Defenseis in the natureof a claim

for contributorynegligence,which is an Affirmative Defense that must be plead. If a party

wishesto assertcontributorynegligence,aswith anyotherAffirmative Defense,heis requiredto

specificallypleadit. Carlsonv. City ConstructionCompany,239 Ill. App. 3d 211, 606 N.E.2d

400 (1st Dist. 1992)app.denied,148Ill. 2d 640, 610 N.E.2d1260(1992).

18. The factsto bepresentedduring thetrial ofthis proceedingwill establishthat the

Respondentacquiredthesubjectfacility asan ongoingenterpriseandtook ownershipand control

of thefacility a significantamountoftime afterit hadbeenconstructedandwasbeingoperated

by anothercompany.Thatcompanyhasnot beennamedas aRespondentin this proceeding.

19. This Respondentcannotbe found liable for those allegedviolations basedon

constructionof the facility becauseRespondentdid not construct the facility. Similarly,

Respondentcannotbe found liable for not complying with regulatoryobligationsthat mustbe
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satisfiedprior to or at the time the facility was constructed. This is a basic “impossibility”

defenseto the impositionof liability.

20. Recentjudicial decisionsin otherjurisdictionshaverecognizedthat a subsequent

owner/operatorcannotbe held liable for a failure by the previousowner/operatorto obtain

requiredconstructionpermits underCleanAir Act permitting programs. New York v. Niagra

MohawkPowerCorporation,263 F.Supp.2d 650 (W.D. N.Y. 2003). In that case,the Statehad

instituted an enforcementcaseagainstthe current owner/operatorof an electric powerplant

alleging that failure to obtain constructionpermits before modifying the facility violated the

CleanAir Act andrelatedstateenvironmentallaws. In addressingtheState’sallegationsagainst

thecurrentowner/operator,thecourt first observed,“In no aspectofthis casearethedistinctions

betweenthe CleanAir Act’s constructionpermit and operationpermit programsmore critical

than in the NRG Defendant’s(current owner/operator)Motion to Dismiss.” (New York, 263

F.Supp.2d at668).

21. The Court found that the currentowner/operatorthat had acquiredthe existing

and operatingpower plant had no liability for any of the alleged violations related to the

constructionpermitting requirements. “It is simply counterintuitiveto construethe CleanAir

Act in such a way as to impose liability for failure to follow the Act’s preconstruction

requirementson apersonfor whom compliancewould havebeenimpossible.” (New York, 263

F.Supp. 2d at 669). Finding that the currentowner/operatorneitherownednor operatedthe

subjectfacilities at thetime themodificationsallegedlyoccurred,the Court heldthat no liability

couldbe imposed.

22. The facts presentedin the New York caseare strikingly similar to the facts

allegedin the Complaintfiled in this proceeding,exceptthat the Statehasnot namedasaparty

Respondenttheprior owner/operatorof theBuffalo GroveFacility. Consequently,Respondent’s
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SecondPartial Affirmative Defenseinforms the Complainantthat it must look to somethird

party for the allegedviolations that occurredbefore Respondentownedor operatedthe subject

facility.

THIRD PARTIAL AFFIRMATIVE DEFENSE

23. As set forth in theprecedingdiscussion,the Complainant’sfive count Complaint

seeksthe imposition of civil penaltiesagainsttheRespondentfor allegedviolations of the Act

and implementingregulations. Complainant’sprayerfor relief requeststhe imposition of civil

penaltiesfor eachalleged violations and additional civil penaltiesfor each day the alleged

violationscontinued.

24. Forits third partial Affirmative Defense,Respondenthasallegedthat theIllinois

Environmental Protection Agency improperly and unlawfully denied permit applications

submittedby the Respondentwithout providing Respondentwith the opportunity to provide

additional information requestedby the application reviewer or to answerthe reviewer’s

questionsaboutthe permit applications. Had the permits beenissued in accordancewith the

permit applicationssubmittedby Respondent,permit issuancewould haveservedto endthetime

periodduringwhich the Respondentwas operatingwithout the requisitepermits,as allegedin

theComplaint. In essence,theAgency’sfailure to issuea“Wells letter” is directly relatedto the

durationofanyoftheviolationsallegedin the Complaint.

25. The Complaintseekscivil penaltiesandinjunctive relief againstthe Respondent

for failing to have variouspermits or other governmentalauthorizations. The Complaintalso

admitsthat thesubjectfacility wasin existenceandoperatingwithouttheallegedpermits.

26. As notedabove,for purposesof Complainant’sMotion, all well-pleadedfacts of

the Respondent’sAffirmative Defensesare deemedadmitted. Respondenthasallegedin this

Third Partial Affirmative Defense that the Illinois Environmental Protection Agency has
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wrongfully deniedpermit applicationssubmittedby Respondenton three separateoccasions

during the time periodsrelevantto this enforcementproceeding. The obligation imposedupon

the Illinois Environmental Protection Agency pursuant to the Court’s decision in Wells

ManufacturingCompanyv. Illinois EnvironmentalProtectionAgency, 195 Ill. App. 3d 593, 552

N.E.2d1074(1st Dist. 1990),areclearlyat issuein this proceeding.

27. In its Motion to Strike, Complainant attempts to distinguish the obligation

imposedupon the Agency by the “Wells letter” doctrine by referencesto Pollution Control

Boardcasesinvolving solid wastepermittingsituations. WestSuburbanRecyclingand Energy

Center.LP (“WSREC”) v. Illinois EPA, PCB 95-119and95-125(October17, 1996).

28. Contrary to Complainant’sargument,the obligation imposed on the Illinois

EnvironmentalProtectionAgency by the Wells decisionis not limited solely to solid waste

permittingsituations. In fact, theWells caseinvolved the Agency’sdenialof an applicationfor

renewalof an existingair operatingpermit. TheCourt in Wells reliedupona previousdecision

by the Illinois SupremeCourt in CelotexCorporationv. Pollution Control Board, 94 Ill. 2d 107,

445 N.E.2d752 (1983),andobservedin that case,“No distinctionwasmadebetweenan original

operatingpermit application and a renewalapplication.” (552 N.E.2dat 1077.) Clearly, the

obligationimposedon theAgencyby theWells decisionarisesin the air permittingprocessand

in thecaseofan original operatingpermitapplication.

29. Thedecisionin Wells is not limited to a situationwherethereexistsapreviously

issueddevelopmentor constructionpermit. The Court’s finding of a violation of due process

wasbasedon the denial by the Illinois EnvironmentalProtectionAgency of a “fair chanceto

protectits interests.” The“interest”ofthepermit applicantbeingprotectedby dueprocessis the

right to operatean existing businessor facility. The Court in Wells explained,“In effect, it

(IEPA) deniedWells the right to operateits businessbecauseit may be violating the Act, but
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nevergaveit an opportunityto submit information which would disprovethe allegation.” (552

N.E.2dat 1077.)

30. The factsto bepresentedduring thetrial of this proceedingwill establishthat the

Respondentacquiredthe subjectfacility as a going concernand beganoperatingthe existing

candymaking equipmentasignificantperiodof time after the facility hadbeenconstructedand

was operating. The Agency’s summarydenial of the permit applicationssubmittedby the

RespondentdeniedRespondentthe opportunityto protectits “interest”, specificallythe facility

and candy-makingbusinessthat it had acquiredand was operating. To acceptComplainant’s

argumentthat theonly “protected”interestis apre-existingdevelopmentor constructionpermit

unduly restrictsthe holding in Wells and fails to recognizea fundamentalprinciple of due

process.

CONCLUSION

31. For the reasonsset forth above,the Complainant’sMotion to Strike or Dismiss

Respondent’sAffirmative Defensesshouldbe denied. In the alternative,Respondentrequests

leaveto amendits Affirmative Defensesto provideadditionalspecificity,if deemednecessaryby

theBoard.

Respectfully submitted,

PERFETTI VAN MELLE USA, INC.

By:_____
J S. a1eth~\
A ey for lrespondent

JonS. Faletto
Howard& HowardAttorneys,P.C.
211 FultonStreet,, Suite600
Peoria,IL 61602-1350
(309) 672-1483
(309)672-1568Fax
jen;g:\t-v\van rnelle\caa(2)\pld\resp_motion_to_strike_O1-20-04doc
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD

PEOPLEOF THE STATE OF ILLINOIS,
BY LISA MADIGAN, ATTORNEY GENERAL

OFTHE STATE OF ILLINOIS,

Vs.

)
)
)
)
)
) PCBNo. 02-186
)

PERFETTIVAN MELLE U.S.A. INC.,
A DELAWARE CORPORATION,

) (ENFORCEMENT- AIR)

)
)
)
)

CERTIFICATE OF SERVICE

I, theundersigned,herebycertify that on this
21

5t day of January,2004, I haveservedthe

attachedResponseto Complainant’s Motion to Strike or Dismiss Respondent’sAffirmative

Defenses,by depositingsamevia First ClassMailto:

Dorothy M. Gunn, Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolph,Suite11-500
Chicago,IL 60601

Joel J. Sternstein
AssistantAttorneyGeneral
EnvironmentalBureau
Office of theIllinois AttorneyGeneral
188 WestRandolphStreet,

20
th Floor

Chicago,IL 60601

JonS. Faletto
Howard& HowardAttorneys,P.C.
OneTechnologyPlaza,Suite600
211 Fulton Street
Peoria,IL 61602
(309)672-1483

Honorable Bradley J. Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolph,Suite 11-500
Chicago,IL 60601-3218

COMPLAINANT

RESPONDENT.

Jonc~~o~omeyfor Respondent
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