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BEFORE THE ILLINOIS POLLUTION CONTROL~AkI~2003

STATE OF ILLINOISWASTE MANAGEMENT OF ILLINOIS, COUNTY OF ) ~, iit~ Control BoardKANKAKEE, ILLINOIS and EDWARD D. SMITH, )
KANKAKEE COUNTY STATE’S ATTORNEY, )
And BYRON SANDBERG )

)
Petitioners )

v. )
) PCBNos04-33, 04-34,04-35

THE CITY OF KANKAKEE, ILLINOIS, TOWN AND )
COUNTRYUTILITIES, INC. andKANKAKEE )
REGIONAL LANDFILL, L.L.C. )
LIVINGSTON COUNTY, ILLINOIS )

)
Respondents )

)

NOTICE OFFILiNG

PLEASETAKE NOTICE thaton December9, I causedto be filed, with theBoard’s
Clerk’s Office,via fax,with permission,onecopyoftheattachedRESPONSETO THE
COUNTY’S MOTION TO DISQUALIFY. I alsoplaced,on December9, 2003,in UnitedStates
mail, copiesofthe attachedRESPONSEto all thoseon theeffectiveservicelist, assetforth in
the attachedPROOFOF SERVICE. I alsoplaced,in UnitedStatesovernightmail, onDecember
9, 2003, an original andnine(9) copiesofthis document,addressedasfollows:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100W. Randolph,Suite 11-500
Chicago,Illinois 60601-3218

ClaireA. Maiming, Attorney

Printedon RecycledPaper
In accordancewith 35111.Adrn. Code101.202and 101.302(g)



CLERK’S ØF~’F~BEFORE THE ILLINOIS POLLUTION CONTROL BOARD DEC 102003

STATE OF ILLINOISWASTE MANAGEMENT OF ILLINOIS, COUNTY OF ) pollution Control BoardKANIKAKEE, ILLINOIS andEDWARD D. SMITH, )
KANI<AKEE COUNTYSTATE’S ATTORNEY, )
And BYRON SANDBERG )

)
Petitioners )

V. )
) PCBNos04-33,04-34,04-35

THE CITY OF KANKAKEE, ILLINOIS, TOWN AND )
COUNTRYUTILITIES, iNC. andKANKAKEE )
REGIONAL LANDFILL, L.L.C. )
LIVINGSTON COUNTY, ILLINOIS )

)
Respondents

RESPONSETO COUNTY’S MOTION TO DISQUALIFY

Now comesCLAIRE A. MANNING, ofcounselto Posegate& Denes,P.C.,andin

responseto theCounty’sMotion to Disqualify (“Motion”), filed with BoardHearingOfficer

BradleyHalloranonDecember1, 2003,providesthefollowing.

As apreliminarymatter,theCounty’sMotion is unnecessary,in thatit wasprecededby a

“RequestConcerningAppearance”(“Request”)which I myselffiled with theBoardon

November20,2003, to which theCountyhadalreadyresponded. While my Requestwasnot

styled a “motion,” it nonetheless“moved” for aBoarddeterminationregardingtheapplicability

ofBoardproceduralRule 101.112(b)(35 Iii Adm. Code101.112(b))to my continuedappearance

in thismatterascounselto TownandCountryUtilities, Inc. As aquestionconcerningthe

applicationofthatproceduralrule to my appearancein this matterhadbeenraised,and could

only beresolvedthroughtheBoard’sownprocesses,I soughttheBoard’sdeterminationon this

matterand,clearfrom my request,would accepttheBoard’sinterpretationofthis ruleto these

circumstances.Accordingly,thereis andwasno needfortheCounty’sMotion to Disqualify.



Nonetheless,sincesuchmotion wasfiled, I offer thefollowing in responseto the

County’sMotion, aswell asto its “ResponseandObjectionsto AttorneyManning’sRequest

ConcerningAppearance”(County’sResponse)filed with theBoardon November25, 2003.

SincetheCounty’s filings arerepletewith misrepresentationsconcerningthe eventsthat gave

rise to my Request,this Responsewill also attemptto offer clarificationand contextto that

Request.

First and foremost,regardlessof theattemptsof County’scounselto portrayit otherwise,

theBoardis well awarethat I amnot seekingto appearin aproceedingthatwaspendingwhile I

wasat theBoard. Recognizingthatmy participationin mostcasesthatwerefiled anddocketed

duringmy tenureasChairmanwould be“personalandsubstantial,”I havealreadydetermined

that I will not appearin anyproceedingthatwasdocketedandpendingwhile I wasattheBoard.

Thus,theBoard’srecentdecisionin Peoplev. SkokieValleyAsphaltCo., Inc., PCB96-

98 (October16, 2003),while raisedby thecountyandarguedto be dispositiveoftheissueofmy

participationin this matter,is reallynot evenrelevantto theapplicabilityofRule 101.112(b)to

the instantcircumstances.Inthat casetheBoarddisqualifiedformerBoardAttorneyAssistant

JoelStemstein,now anAssistantAttorneyGeneral,from participatingin thatproceeding,asa

representativeofthePeople,becausethecasewasdocketedandpendingwhile Mr. Sternstein

wasat theBoard. TheBoarddeterminedthat, asan Assistantto aBoardmember,Mr.

Sternstein’sparticipationin any pendingproceedingwouldhavebeen“personalandsubstantial”

andaccordinglywould requiretheapplicationofRule 101.112(b),which requiresconsentofall

partiesprior to participation:

“No formerBoardMemberorBoard employeemayrepresentanyotherpersonin any
Boardproceedingin which heor sheparticipatedpersonallyandsubstantiallyasa Board
Memberor Boardemployee,unlesstheBoardand, asapplicable,all partiesor
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proponentsin theproceedingconsentin writing afterdisclosureoftheparticipation.”35

Ill. Adm. Code101.112

By its very languagethis rule only appliesto therepresentationofapartyin any “Board

proceeding”in which theformerMemberor attorneyparticipated“personallyandsubstantially”

while heor shewasat theBoard. Yet, theCountyusestheBoard’sdeterminationin Skokie

Valley to call for aBoarddeterminationasto whethermy participationin theearlierproceeding

waspersonalandsubstantialand,if it was,bootstraptheapplicationofRule 101.112(b)to the

instantproceedingaswell.

However,theBoard’sfocuson myRequestoughtnot to bewhethermyparticipationin a

prior anddifferentproceedingwaspersonalandsubstantialastheBoardinterpretedthat

phraseologyin SkokieValley. Indeed,suchargumentputs the“cart beforethehorse”because

Rule 101.112(b)only presumesconflict (andaccordinglyrequiresconsentoftheparties)in those

proceedingsthatwerependingwhile I wasattheBoard. Thus,sincethe instantPCB 04-33, 04-

34, 04-35(consolidated)is anentirelydifferentdocketedproceedingthanPCB03-31,03-33arid

03-35(consolidated),Board Rule101.112(b)neitherrequiresconsentfor my appearancein this

proceedingnorprohibitsthat appearance.

Theargumenturgedby theCountynot only fails to focuson thelanguageoftherule

itself, it urgesareadingoftherule that expandsit well beyondits intendedprohibition. A

reviewofthe letter from KankakeeCountyState’sAttorneyEd Smithto medatedOctober28,

2003(seeRequest,AttachmentC), makesthat expansionclear. It was,indeed,Mr. Smith’s

letter,andhis applicationof SkokieValleyto the instantproceeding,that motivatedme to file the

Requestso thattheBoardmight clearlyaddresstheapplicationof Rule 101.112(b)to this

particularproceeding.
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County’s counsel,in its obviouszealto precludemefrom representingTown & Country

in this matter,ignoresthe languageoftherule itselfand,regrettablyandseriously,misinterprets

theargumentsI madein my Request.I did not indicatethatRule 101.112(b)would unduly

restrictme in thepracticeof law (CountyResponse,Paragraph19),nordid I attemptto “draw

this Board’sattentionawayfrom [her] conflictof interestin this caseby insinuatingthat some

otherattorneywho hasenteredan appearancein this proceedingalsohasa conflict of interest.”

(CountyResponse,Paragraph17). Rather,my commentsin paragraph18, set forth verbatim

below,weresimply madein responseto theCounty’sattemptsto broadentheintended

applicationof Rule 101.112(b)’s restrictionsto proceedingsthat, whilenot thesameastheoneat

issue,nonethelesshaveadegreeofcommonalityof issuesandparties:

“Sincethereis, quite oftena similarityof issuesandidentityofpartiesin thepracticeof
law, andespeciallysoin a specializedpractice,theBoardshouldexercisegreatcarein its
interpretationofRule 101.112(b). Specifically,to interprettherule sobroadlythatit
applies,andconsentis required,wheneverthereis a similarity of issuesandidentityof
partieswould unduly restrictme,andothers,in theproperandappropriatepracticeof
law. As theBoardknows,theenvironmentallaw communityhasamyriadof lawyers
within its ranksthatwereoncemembersor employeesoftheIllinois Pollution Control
Board. Indeed,thereis anotherattorneyin this veryproceeding,engagedby thecounty,
who wasanattorneyassistantat theBoardduringthe late 80’s and90’swho,duringher
tenure,providedconsiderableinput into the landfill sitingdecisionsthattodayserveas
theprecedentfor otherlandfill sitingissues,someofwhich arerelevantto the legal issues
in this veryproceeding.”(Request,Paragraph18)

Thosecommentswereno moreintendedto impugntheintegrityofanexcellentformer

Boardattorney,regardlessofheractualstatusin thisproceeding,thantheywereintendedto

impugnmy own. Thepointis simplythat rulesarewritten sothat thosewho practicebeforethe

Boardknow what theirobligationsand responsibilitiesare. Rule 101.112(b),on its face,

requiresthat if apartydesiresto engagemeto representthemin aproceedingthat waspending

while I wasatthe Board,I canonly do sowith theconsentof all parties. Formy own personal
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reasons,I havedeterminedneverto representanyparty in any proceedingthat waspending

while I wasat theBoard. Thus, issuesconcerningthenatureofmy participationin aproceeding

that hadbeenpendingwhile I wasChairmanshouldneverbe thefocusofinquiry and“consent”

to my participationgenerallyshouldnotberequired.

TheCountyaskstheBoardin this proceeding,however,to obscurethatbrightline. In a

not so slightofhandCounty’scounsel:ignoresthe languageoftheBoard’srule;makesno

argumentconcerningwhy theseseparate“proceedings”shouldbeconsideredthesamefor

purposesofRule101.112(b);obfuscatesthefact that it wasIwho soughttheBoard’s

clarificationoftheapplicationofRule 101.112(b)to my appearancein this proceeding;and,

generally,misconstruesthenatureandintentionofmy Request.TheBoardshouldnot be

hoodwinkedby suchchicanery.

To getto themeatofthis issue,thereareseveralreasonswhy theBoard,for purposesof

Rule 101.112(b),shoulddeclarethatthis rule doesnot applyto my participationin the instant

proceedingandthatthisproceeding,for purposesofRule 101.112(b)is simplynot thesame

proceedingasthe earlierCity ofKankakeelandfill siting appeal. Thosereasonsareasfollows:

(1) Therule usestheword “proceeding;”it doesnot useanyotherword or concept;a

basicandgeneralrule ofstatutoryandregulatoryconstructionis thatwordsoughtto begiven

theirgenerallyunderstoodmeaning;

(2) Thegenerallyunderstoodmeaningof“proceeding”in Boardpractice,and in the

Board’sdefinition containedin its proceduralrules,is thata proceedingis an “action” (see35 Ill.

Adm. Code 101 .202),docketedandnumberedatthetime offiling. While docketsmayget

consolidated,andthenwould constitutethesame“proceeding,”suchis not thecasehere.
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(3) Theinstantthreecases,filed in Septemberof2003,anddocketedintoa single

proceeding(PCB 04-33,04-34,04-35),constitutethreeseparateappealsof a siting determination

madeby theCity ofKankakeein Augustof 2003,pursuantto an applicationfiled by Town and

Countyin Marchof2003, andahearingheldbeforetheCity on that applicationin Juneof 2003.

All thoseactionsoccurredafterI left theBoard(December31,2002).

(4) Theprior threecases,filed with theBoardon September20, 2002anddocketed

into asingleproceeding(PCB 03-31,03-33,03-35)constitutedan appealofanearliersiting

determinationmadeby the City ofKankakee,pursuantto adifferentapplicationand, obviously,

with anentirelydifferent setofhearings.

(5) Thatproceedingwasfiled in my waningdaysasChairmanandI hadthe

following role: (a) I authoredandmovedtheBoard’sadministrative“Set for HearingOrder”;

(b) I authoredandmovedaBoardorderdenyingtheCounty’s Motion for SummaryJudgment;

(c) I assignedthematterto theauthoringBoardmember.

(6) Thesummaryjudgmentmotion andorder,referencedabove,solelyconcernedthe

County’sargumentthattheCity’s hearing,held in Juneof 2002,wasfundamentallyunfair.

Certainlyararity in a landfill siting appeal,theCounty’s summaryjudgmentmotion, filed with

theBoardon October23,2003, itself statedthat it wasbrought“on thesoleissueof thefailure to

providea public hearing,assuchis aperseviolation offundamentalfairness,anddispositiveof

theentirecase.”(October23 Motion at p. 2) Theorderdeniedthemotion, sothatall substantive

matterswould bedecidedin theBoard’sfinal Opinion andOrderconcerningthis appeal.

(7) Theentiretyof thesubstantiveissuesbeforetheBoardin PCB03-31,03-33,and

03-35 weredecidedby theBoardin its Opinion andOrderwhich wasrenderedafterI left the
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Board and in which I did notparticipate. Further, I did not participatein anyofthedeliberations

or Boardor staffdiscussionsthat led to theBoard’sdecisionon theissuesin thatproceeding.

Clearly, theCountydesiresthat theBoardexpandthescopeofRule 101.112(b),sothat

theissueofconsentwill precludemefrom appearingin this matter. While I certainlyappreciate

thattherulewaspromulgatedto serveasawatchdogfor conflict, therule shouldbe interpreted

aswritten.As I statedin my Request,whenTown andCountryapproachedmein Octoberof

2003, I reviewedthisrule, aswell astheRulesofProfessionalConductfor Attorneys. I was

also,ofcourse,awareofthedegreeofmy participation,andnon-participation,in PCB03-31,03-

33 and03-35. Obviously,I did not considerthatmy participationin thatproceedingcreateda

conflict in termsofmy representationofTown andCountyin thisproceeding.FortheBoardto

broadenthescopeof its rules,by analyzingthedegreeof my participationin an earlier,

tangentiallyrelatedproceeding,is to addunwrittenrequirementsto Rule 101.112(b)—

requirementsthatwerenot therewhenI agreedto serveascounselto TownandCounty.

I appreciatetheBoard’sattentionin this matterandwill, of course,abideby the

consequencesof its interpretationofRule 101.112(b).

Res ectfully submitt

Claire A. Manning,Attorney

CLAIRE A. MANNING
Posegate& Denes,P.C.
111 N. Sixth Street
Springfield, Illinois 62705
(217)522-6152
(217)522-6184(FAX)
claire~posegate-denes.com
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AFFIDAVIT OF CLAIRE A. MANNING

Now comesaffiant, CLAIRE A. MANNING, ofPosegate& Denes,P.C.andstatesthat

all of thefactssetforth in theprecedingdocument,entitledRESPONSETO COUNTY’S

MOTION TO DISQUALIFY are,to thebestofmy knowledge,trueandaccurate.

Furthereth,Affi antsayethnot.

) ss

Subscribedandswornto beforemethis
9

th da ofDecember

Public

OFFICIAL SEAL
BORAH D. COOPER 1

;Y PUBLIC, STATE OF LUWOI~~
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