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BEFORE THE ILLINOIS POLLUTION CONTROLBOARD

STAFEOF ILLINOIS
BYRON SANDBERG, ) Pollution Control Board

)
Petitioner, )

)
vs. )

)
CITY OF KANKAKEE, ILLINOIS, THE CITY) CaseNo. PCB04-33
OF KANXAKEE, ILLiNOIS CITY COUNCIL,)
TOWN AND COUNTRYUTILITIES, INC., )
andKANKAKEE REGIONAL LANDFILL, )
L.L.C., )

)
Respondents. )

WASTEMANAGEMENT OF ILLINOIS, )
INC., )

)
Petitioner, )

)
vs. )

) CaseNo. PCB04-34
THE CITY OF KANKAKEE, ILLiNOIS CITY)
COUNCIL, TOWN AND COUNTRY )
UTILITIES, INC., andKANKAKEE )
REGIONAL LANDFILL, L.L.C., )

)
Respondents. )

COUNTY OFKANXAKEE, ILLINOIS and )
EDWARD D. SMITH, KANKAKEE COUNTY)
STATE’S ATTORNEY, )

)
Petitioners, )

)
vs. )

) CaseNo.PCBO4-35
CITY OF KANKAKEE, ILLiNOIS, THE CITY)
OFKANKAKEE,’ ILLiNOIS CITY COUNCIL,)
TOWN AND COUNTRYUTILITIES, INC., )
andKANKAKEE REGIONAL LANDFILL, )
L.L.C., )

)
Respondents. )

~ ~J
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CLI!RK’~OVFTCJ~

C~C 22003
MOTION TO DISQUALIFY CLAIRE MANNING STATE OF ILLINOIS

NOW COME,Respondents,COUNTY OF KANKAKEE, ILLINO!?~A~fPB~

SMITH, KANKAKEE COUNTY STATE’S ATTORNEY, and for their Motion to Disqualify

ClaireManning,stateasfollows:

1. AttorneyManning, formerChairmanof theIllinois Pollution ControlBoardfrom

1993 to 2002, is attempting to appearas counsel for Town and Country Utilities in this

proceeding.

2. The Respondents’reply upon and incorporatedas though fuiiy cited verbatim

hereinthe Respondents’Responseand Objectionsto Attorney Manning’sRequestConcerning

Appearance,attachedheretoasExhibit A.

3. Pursuantto this Board’sProceduralRule 101.112(35 Ill.Adm. Code101.112)and

this Board’s recentdecisionin Peoplev. SkokieValleyAsphalt, Co., Inc., PCB 96-98(Oct. 16,

2003),this Boardmust find that Attorney ClaireManningis disqualifiedfrom appearingin this

proceedingbecauseAttorney Manning servedas Chairman of the Illinois Pollution Control

Board while casesPCB 03-31,03-33 and 03-35werependingbeforetheBoard,andsheissued

substantiverulings in thosecases. SeeCountyofKankakeev. City ofKankakee,PCB 03-31,03-

33, 03-35 (Oct. 3, 2002); Countyof Kankakeev. City ofKankakee,PCB 03-31, 03-33, 03-35

(Nov. 7, 2002).

4. It would be especiallyimproper for Ms. Manning to representthe Applicant in

this casebecauseoneoftheprimaryissuesis whetherthecurrentapplicationis substantiallythe

sameas the applicationat issue in PCB 03-31, 33, and 35. Not only was Ms. Manning

substantiallyinvolved in the prior proceeding,the contentof the applicationreviewedin that

proceedingis highly relevantto the instantcase. Therefore,it wouldbeclearlyimproperfor Ms.

Manningto representtheApplicant in thiscase.
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WHEREFORE,, Respondents,COUNTY OF KANKAKEE, ILLINOIS and EDWARD

D. SMITH, KANKAKEE COUNTY STATE’S ATTORNEY, respectfully requeststhat Court

find that AttorneyClaire Manning is disqualifiedfrom representingTown andCountryUtilities,

Inc. in this proceedingbeforetheIllinois Pollution ControlBoard.

Dated: I ~ 03 RespectfullySubmitted,

On behalfof theCOUNTY OF KANKAKEE,
ILLINOIS,,andEDWARD D. SMITH,
KANKAKEE COUNTY STATE’S
ATTORNEY,

By: Hinshaw& Culbertson

Richard~Porter
Oneof Attorneys

HINSHAW AND CULBERTSON
100 ParkAvenue
P.O. Box 1389
Rockford,IL 61105-1389
815-490-4900

This documentutilized 100% recycledpaper products
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~CITYOFKANKAKEE, ILLINOIS, THE CITY) CaseNo. PCB04-33
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RESPONSEAND OBJECTIONS TO ATTORNEY MANNING’S REQuEST

CONCERNING APPEARANCE

NOW COME, Respondents,COUNTY OF KANXAKEE, ILLINOIS andEDWARDD.

SMITH, KANKAKEE COUNTY STATE’S ATTORNEY, and for their Responseto Attorney

Manning’sRequestConcerningAppearance,.stateasfollows:

1. Pursuantto this Board’sProceduralRule101.112(35 I1l.Adm. Code101.112)and

this Board’s recentdecisionin Peoplev. SkokieValleyAsphalt, C’o., Inc., PCB 96-98 (Oct. 16,

2003),this Boardmust find that AttorneyClaireManningis disqualifiedfrom appearingin this

proceeding.

•2. • As setforth in Rule 101.112(b):

No former Board Memberor Boardemployeemay representany
other person in any board proceeding in which he or she
participatedpersonallyand substantiallyas a Board Member or
Boardemployee,unlesstheBoardand, asapplicable,all partiesor
proponentsin theproceedingconsentin writing afterdisclosureof
theparticipation.

35111.Adm. Code101.112(b).

3. For purposesofRule 101.112(b),“representationincludesconsultingon legal or

technicalmatters.”35111.Adrn. Code101.112(b).

4. Thereis no questionthat AttorneyManning is a formerBoardMember, asshe

admittedlyservedas Chairmanof the Board from 1993 to 2002. (See RequestConcerning

Appearance,¶1). •

5. Additionally, there.is no question that Attorney Manning is attempting to

“represent”apartyin a boardproceedingbecausesheis bothattemptingto appearascounselfor

Town and Country Utilities, Inc. and is consultingon legal and technicalissuesin this case

before the Illinois Pollution Control Board. (SeeAttorney Manning’s RequestConcerning

Appearance,¶4).
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6. Furthermore,it is clear that Attorney Manning hasparticipatedpersonallyand

substantiallyas a Board Memberin this proceeding,andis thereforedisqualifiedfrom actingas

an attorneyin this proceeding,becauseAttorney Manning servedasChainnanof the Illinois

Pollution Control Board while casesPCB 03-31, 03-33 and 03-35 were pendingbefore the

Board,andsheissuedsubstantiverulings in thosecases.

7. AttorneyManning’s~positionasa BOardmemberandparticipationin thedecision

ofcasesPCB03-31,03-33 and03-35 shoulddisqualify herfrom thepresentproceedingbecause

thepartiesinvolved in PCB03-31, 03-33and~03-35andthis caseare identical. Furthermore,the

pollution control facility at issuein PCB 03-31, 03-33, and03-35 is identical to the pollution

controlfacility at issuein thiscase. Finally, the issuespresentedin PCB03-31, 03-33and 03-35

are identical to the issuespresentedin this case, namely the fundamentalfairness of the

proceeding,thesufficiencyofnoticeandtheapplicant’s~compliancewith thestatutorycriteriaset

forth in 415 ILCS 5/39.2(a)(~i)and (viii).

8. AttorneyManningcontendsthat herparticipationin PCB03-31,03-33and03-35

wasnot “substantial.” (RequestConcerningAppearance,¶8). However,it is clearbasedon this

Board’sholding in Peoplev. SkokieValleyAsphalt Co., Inc., PCB 96-98 (Oct. 16, 2003) that

Attorney Manningdid personallyand substantiallyparticipatein thosecasesbecauseAttorney

ManningservedasChairmanoftheBoardduring thependencyof thosecasesandevendrafted

ordersin thosecases,including an order denyingCounty of Kankakee.and EdwardD. Smith’s

Motion for Sun’unaryJudgment.SeeCountyofKankakeev. City ofKankakee,PCB 03-31,03-

33, 03-35 (Oct. 3, 2002); CountyofKankakeev. City ofKankakee,PCB 03-31,03-33, 03-35

(Nov. 7, 2002)(attachedheretoasExhibits A andB, respectively).
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9. While Attorney Manning contendsthat the neither of these orders was

“substantive” (SeeAttachmentB to RequestConcerningAppearance),it is clearthat a decision.

on a summaryjudgmentmotion is clearly substantiveand “substantial”becauseit requiresthe

Board to examinethe factual andlegal issuesin thecaseto determinewhetherthe caseshould

continue.

10. In Skokie Valley, this Board was called upon to determinewhether a former

attorneyassistantof aBoardMemberMelaswasdisqualifiedfrom representingapartybasedon

his previousemploymentwith theBoard.

11, This Board found that the attorneyassistant,Mr. Sternstein, was disqualified

from representingtheparty at issuebecausehe had personallyand substantiallyparticipatedin

thecasebeforetheBoardeventhoughneitherhenorBoardMemberMelasdraftedanyordersor

opinionsin theproceedingatissue.

• 12. In that case,Mr. Sternsteinsubmittedan affidavit indicatingthat heneverdrafted

any opinionsor ordersorhadanyinvolvementin theproceeding;however,this Boardfoundthat

Mr. Sternsteindid personallyand substantiallyparticipatein the proceedingbecausetherecord

showedthat BoardMemberMe1as~had votedon two ordersthat were madein the proceeding

while Mr. Sternsteinwasemployedby theBoard.

13. This Board concludedthat becauseall Board Membersarepresumedto make

well-reasoneddecisionon eachcasetheyvote on and are adequatelypreparedto makesuch

decisions,theattorneyassistants,suchasMr. Sternstein,play an integralrole in preparingboard

membersfor suchdecisionsand are, therefore,personallyand substantiallyparticipating in the

proceeding.
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14. Consequently,this Board foundMr. Sternstein’sprior Boardemploymentroseto

the level of personaland substantialparticipationthat disqualifiedhim from appearingfor the

party in question.

15. This Board’s decisionin Skokie Valley makesclear that Attorney Manning’s

participationin PCB 03-31, 03-33 and 03-35was.personalandsubstantial,requiringher to be

disqualifiedin this case,asAttbrneyManning’sinvolvementin this casewasmuchmoredirect

thanMr. Sternstein’sinvolvementin SkokieValley.

16. Unlike Mr. Sternstein,who may havemerely advisedBoardMember Melas on

how to voteon aparticularissue,Attorney.Manningnotonly votedonordersin PCB03-31,03-

33 and 03-35, but sheactuallydraftedthoseorders,includingat leastone substantiveorder. As

such,it is clearthatshe.waspersonallyandsubstantiallyinvolved in casesPCB03-31,03-33and

03-35andmust,therefore,be disqualifiedfrom actingascounselin this case.

17. AttorneyManningattemptsto drawthis Board’s attentionawayfrom herconflict

of interestin this caseby insinuatingthat someotherattorneywhohasenteredanappearancein

this proceedingalso hasa ôonftict of interest. She allegesthat an attorneyis “engagedby the

county” and was “an attorneyassistantat the Board during the late 80’s and early 90’s who,

during her tenure,providedconsiderableinput into the landfill siting decisionsthattodayserve

as theprecedentfor otherlandfill siting issues,someofwhich arerelevantto the legal issuesin

this veryproceeding.” (RequestConcerningAppearance,¶18).

18. • AttorneyManning’s statementis totally incorrectbecauseElizabethHarvey, the

attorneythat Attorney Manning is alluding to in her statements,hasnot filed an appearancein

thepresentcaseandhasnot beenretainedby theCountyto representits interests. (SeeAffidavit

ofElizabethHarvey,attachedheretoasExhibit C). Furthermore,AttorneyHarvey’semployment
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by theBoard almost nineyearsagohasabsolutelynothingto do with theissuesinvolvedin the

presentcasebecause,unlike AttorneyManning,AttorneyHarveydid not participatein making

anydecisionsregardingthe proceedingat issueor thepartiesinvolved in theproceedingat issue.

(SeeExhibit C). In fact, Attorney Harvey’s employmentwith the Board endedmany years

beforePCB cases03-31, 03-33 and 03-35 were.ever filed. (See Exhibit C). Therefore,this

Board shouldtotally disregardAttorney Manning’s attemptto insinuatethat anyoneotherthan

shehasaconflictof interestin this case.

19. This Board should also disregardAttorney Manning’s attempt to dissuadethis

Board from strictly applying the provisions of ProceduralRule 101.112. Attorney Manning

arguesthat applicationof Rule 101.112(b)will “unduly restrict” her in “the practiceof law.”

(RequestConcerningAppearance,¶18). However,the Rule doesno suchthing, asit doesnot

preventher from practicingas an attorneybefore the Board, but it only. prohibits her from

representingclientsin proceedings.in which shehaspreviouslyparticipatedasa Boardmember.

See35 I1l.Adm. Code101.112(b). Sucha rule is clearlynot undulyrestrictive,but is necessary

to avoidtheappearanceof improprietyandto upholdtheintegrity ofourjudicial system.

20. Moreover,it is clearthat disqua1if~,ringAttorneyManningwill havenonegativeor

prejudicialeffect on TownandCountryUtilities, Inc., thepartyAttorneyManningis attempting

to representin this case,becauseTownandCountryUtilities, Inc. will still be representedby its

able, experiencedand knowledgeablecounsel,AttorneyMueller, who is more than capableof

representingTown and Country Utilities, Inc. and addressingthe issuespresentedin this

proceeding.

21. In fact, AttorneyManning’s role in this caseappearsimproper,asshehad been

hiredto “provide input aiid adviseon two discretelegal issuesthat areinvolved in this appeal.”
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(RequestConcerningAppearance,¶4). It is clearly inappropriatefor an attorneyto provide

additional evidence,and testimony, as Attorney Manning will apparentlyattempt to offer as

counselin this matter,becausethis Boardis allowedonly to reviewthetestimonyand evidence

providedat the CountyBoardhearingon theissuesthatAttorneyManning attemptsto address.

See415 ILCS 5/41(b). As such,AttorneyManning’srole in this case,to offer newevidenceand

argumentson variousissues,is clearlyimproperandshouldnotbeallowedby thisBoard.

22. Lastly, andin conclusion,AttorneyManningevenexpresslyconcedesthat shehas

both personally and substantiallyparticipated in this proceedingas a Board member (thus

requiring the consent.of all parties or proponents’in the proceedingafter disclosureof the

proposedparticipation). In’ this regard, Attorney Manning’s‘letter of October23, 2003 to

Attorney Moran (Exhibit B to Attorney Manning’s “RequestConcerningAppearance”)is an

admissionby conductin this regard. More specifically, in the last paragraphof this letter,

Attorney Manning states:“Nonetheless,so that thequestionof my participationwill not in any

way unnecessarilyjeopardizethe currentBoard proceeding,and to avoid the appearanceand

impropriety, I will agreeto participateonly with the written consentof the partiesand the

Board”. (Emphasisadded). This sentimentwas reiteratedin a letter of that samedateto the

otherparticipantsin this matter(including the Countyof Kankakeeand the KankakeeState’s

Attorney). Accordingly, andagain,by theseverywords,AttorneyManningrealizesthevery real

andexpressconflict thatherappearancein this matterposes.

WHEREFORE, , Respondents,COUNTY OF KANKAKEE, ILLINOIS andEDWARD

D. SMITH, KANKAKEE COUNTY STATE’S ATTORNEY, respectfullyrequeststhat Court

find that AttorneyClaireManningis disqualifiedfrom representingTown andCountryUtilities,

Inc. ‘in this proceedingbeforetheIllinois PollutionControl,Board.
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Dated: ~ RespectfullySubmitted,

HINSHAW AND CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford,IL 61105-13,89
815-490-4900

OnbehalfoftheCOUNTY OF KANKAKEE,
ILLINOIS, andEDWARD D. SMITH,
KANKAKEE COUNTY~STATE‘S
ATTORNEY,

This documentutilized 100% recycledpaper products

By:

Attorneys
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ILLINOIS POLLUTIONCONTROLBOARD
Octob~r 3, 2002

Petitioners,

V.

Respondents.

BYRONSANDBERG,

Petitioner,

V.

COUNTY OFKANKAKEE andEDWARD D.)
SMITH, STATESATTORNEYOF )
KANKAKEECOUNTY, )
• )

)
)
)
)

THE CITY OFKANKAKEE, ILLINOIS, )
CITY COUNCIL, TOWN AND COUNTRY )
UTILITIES, INC. and KANKAKEE )
REGIONAL LANDFILL, L.L.C., )

)
)

)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

Respondents.

THE CITY OF KANKAKEE, ILLINOIS,
CITY COUNCIL, TOWN AND COUNTRY
UTILITIES, INC. andKANKAKEE
REGIONAL LANDFILL, L.L.C.,

WASTE MANAGEMENT OF ILLINOIS,
INC.,

THE CITY OF KANKAKEE, ILLINOIS,
CITY COUNCIL, TOWN AND COUNTRY
UTILITIES, INC. andKANKAKEE
REGIONAL LANDFILL, L.L.C.,

Petitioner,

V.

PCB 03-31
(Third-PartyPollution ControlFacility
SitingAppeal)

PCB 03-33
(Third-PartyPollution ControlFacility
Siting Appeal)

PCB 03-35
(Third-PartyPollution ControlFacility
Siting Appeal)
(Consolidated)

Respondents.



ORDEROF THE BOARD (by C.A. Manning):

The BoardhasreceivedthreeseparatepetitionsrequestingtheBoardto reviewan
August19, 2002,decisionoftheCity Council oftheCity ofKankakee(City). In its decision,the
CitygrantedtheapplicationofTown & CountryUtilities, Inc. andKankakeeRegionalLandfill,
L.L.C. (Town& Country)to site a pollutioncontrolfacility. Theproposedfacility, a landfill,
consistsofapproximately400 acreslocatedin Otto Townshipwithinthemunicipalboundaries
oftheCity ofKarilcakee.

The CountyofKankakeeandEdwardD., Smith, StatesAttorneyofKankakeeCounty
(the.County);Byron Sandberg(Sandberg);andWasteManagementofIllinois, Inc. (Waste
Management),in casenumbersPCB03-31,PCB03-33,andPCB 03-35respectively,appealon
commongrounds. All threepetitionersarguethat theprocedurestheCity usedto reachits siting
decisionwere fundamentallyunfair, andthattheCity’s findings on severalstatutorysiting
‘criteria werenotsupportedby themanifestweightof theevidence. Eachpetitionercontends,for
example,that the.i~anifestweightoftheevidencedoesnot showthat theproposedlandfill is
designed,located,andproposedto beoperatedso‘as to protectpublic health,safety,andwelfare.
See415 ILCS 5/39.2(a)(ii) (2000)asainendedbyP.A. 92-0574,eff. June26, 2002.
Additionally, theCountyarguesthat theCity lackedjurisdictionover Town & Country’s
application.

Forthereasonsset forth below, theBoardacceptsall threepetitionsandconsolidates
themfor hearing. TheBoardaddressesproceduralissu~sbeforeturningto thepetitions.

• PROCEDURALISSUES

Concurrent with his petition for review of the City’s decision, Sandberg requested that
the Board waive the filin~ fee. The EnvironmentalProtectionAct (Act) (415 ILCS 5/1 etseq.
(2000)) states that “[a]ny personwho files a petition to contest a decision of the.. governing
body of the municipality shall paya filing fee.” 415 ILCS 5/40.1(c)(2000as amendedby P.A.
92-0574, eff. June 26, 2002. TheAct requiresa $75 filing fee to contest a local siting decision.
See415 ILCS 5/7.5 (2000). The Board cannot waive the mandatory filing fee and consequently
denies Sandberg’s request for waiver.

Also, the Board notes that Sandberg is the only named petitioner in docketPCB 03-33.
Seven other citizens signed Sandberg’s petition; however, those citizens are not parties to this
siting appeal. The remaining signatories may participate in this proceeding through public
comment and any other means prescribed in the Board’s procedurairules. See35 Ill. Adm. Code
107.404.

•Finally, nothingin Sandberg’spetitionindicatesthathe is an attorney,yetherefersto
himselfasthe‘~[c]ontactperson”for thesignatories.SandbergPetitionat2. To be clear,
becauseSandbergis not an attorney,heis allowedto representonly himself. UnderIllinois law,
anindividual who is not anattorney,maynot representany otherindividualsor entitiesbefore
theBoard. See35111. Adm. Code 101.400(a);seealso SierraClub v. City ofWoodRiver,PCB
98-43, slip op. at 2 (Oct. 2, 1997).
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THIRD-PARTY APPEAL’S

Section40.1(b)oftheAct (415 ILCS 5/40.1(b)(2000)asamendedby P.A. 92-0574,eff.
June26, 2002)allows certainthird partiesto appeala localgovernmentdecisiongranting
approvalto sitea pollutioncontrol facility. Thirdpartieswho participatedin thelocal
government’spublic hearingandwho areso locatedasto beaffectedby theproposedfacility
mayappeal the siting decisionto the Board. 415 ILCS 5/40.l(b)(2000)as amendedbyP~A.92-
0574, eff. June 26, 2002;. 35 Ill. Adni. Code 107.200(b). Thepetition for reviewmust, among
otherthings,specifythegroundsfor appealand includea copyofthelocal government’ssiting
decision. 35 Ill. Adm.. Code 107~208.The third partymustfile thepetitionwithin 35 daysafter
the localgovernmentapprovessiting. 415 ILCS 5/40.1(b)(2000) asamendedby P.A. 92-0574,
eff. June 26, 2002; 35 Ill. Adrn. Code 107.204. Unless the Board detennines that the third
party’s petitionis “duplicativeor frivolous,” theBoardwill hearthepetition. 415 ILCS
5/40.1(b) (2000)as amendedbyPA. 92-0574,‘eff. June26, 2002; 35 Ill.. Adm. Code107.200(b).

All threepetitionersstatethat theyappearedandparticipatedin theCity’s public hearing.
Thepetitionersspecifythegroundsfor theappealandincludea copyoftheCity’s siting
decision. Eachpetitionmeetsthecontentrequirementsof35 Ill. Adm. Code 107.208. In
addition, theCounty filed its petition on September20~2002,while SandbergandWaste
Managementfiled theirpetitionson September23,’ 2002. Therefore,eachpetitionerfiled its

‘petition within 35 daysafter the City’s August.19, 2002decision.

HEARINGAND DECISION DEADLINE

An actionbefore the Board is duplicative if it is “identical orsubstantiallysimilar to one
broughtbeforetheBoardor anotherforum.” 3,5 Ill. Adm. Code 101.202. An actionbeforeth’e
Board is frivolous if it is “a requestfor reliefthat theBoarddoesnothavetheauthorityto grant”
or “fails to stateacauseofactionuponwhich theBoard cangrantrelief.” Id. No evidence
beforetheBoardindicatesthatanyofthethreeactionsareduplicativeor frivolous. The Board
acceptsthe third-partypetitionsfor hearing.

On its ownmotion, theBoardconsolidatesall threeappealsfor hearing. Eachpetition
involvesthesameburdenofproofandaddressescommonissuesandrespondents.Thus, for
reasonsofadministrativeeconomy,consolidationis appropriate.SeeSierraClub v. Will County
Bd., PCB 99-136,99-139,99-140,99-141(consol.),slip op. at3 (Apr. 15, 1999).

Petitionershavetheburden’ofproof. 415 ILCS 5/40.1(b)(2000)as amendedbyP.A. 92-
0574, eff. June26, 2002;seealso 35 Ill. Adm. Code 107.506. TherecordbeforetheCity will be
theexclusivebasisfor all hearingsexceptwhenconsideringissuesoffundamentalfairnessor
jurisdiction. 415ILCS 5/40.1(b)(2000)asamendedbyP.A.92-0574,eff. June26, 2002.
Hearings will be scheduled and completed in a timely maimer, consistent with the decision
deadline (see415 ILCS 5/40.1(a), (b) (2000) as amendedby P.A. 92-0574, eff. ‘June 26, 2002),
which only Town & Country may extend by waiver (35 Ill. Adm. Code 107.504; seealso 35 Ill.
Adm. Code 101.308).. If the Board fails to take final action by the decision deadline, Town &
Country “may deem the site location approved.” 415 ILCS 5/40.1(a)(2000) asamendedby P.A.
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92-0574,eff. June26, 2003. Currently,the decisiondeadlineis January18, 2003,for the
County’s petition (the 120th day after September 20, 2002) and January 21, 2003, for Sandberg’s
and Waste Management’s petitions (the 120th day after September 23, 2003). See35 III. Adm.
Code 107.504. The Board meeting immediately before either decision deadline is currently
scheduled for January 9, 2003.

THE CITY’S RECORD

The City must file the entire record of its proceedings within 21 days after the date of this
order. The record must comply with the content and certification requirements of 35 Ill. Adm.
Code 107.304, 107.308. BecauseSandbergis an individual citizen, he is “exempt from paying
thecostsofpreparingandcertifying therecord.” 415 ILCS 5/39.2(n)(2000); 35 Ill. Adm. Code
107.306. However,the CountyandWasteManagementmustpayto the City thecostof
preparingand certifying the record. 415 ILCS 5/39.2(n) (2000)as amendedby P.A. 92-0574,
eff. June26, 2002;35 Ill. Adrn. Code 107.306.

IT IS SO ORDERED. ‘

I, DorothyM. Gunn, Clerkofthe Illinois PollutionControlBoard,certify thattheBoard

adoptedtheaboveorderon October3, 2002,by avoteof5-0. ‘

4~’.”.”~’ .A~~$L.:
(4

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard



.ILLINOIS ‘POLLUTION CONTROLBOARD
November7, 2002

COUNTYOF KANKAKEE andEDWARD D.)
SMITH, STATESATTORNEY OF ‘ )
KANKAKEE COUNTY, )

)
Petitioner, )

)
)
)

THE CITY OF KANKAKEE, ILLINOIS,
CITY COUNCIL, TOWN AND COUNTRY
UTILITIES, INC. andKANKAKEE
REGIONAL LANDFILL, L.L.C.,

Respondents.

THE CITY OF KANKAKEE, ILLINOIS,
CITY COUNCIL, TOWNAND COUNTRY
UTILITIES, iNC. andKANKAKEE
REGIONAL LANDFILL, L.L.C.,

BRYAN SANDBERG,

Petitioner,

V.

Respondents.

V.

)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)

PCBO3-31
(Third-PartyPollution ControlFacility
Siting Appeal)

PCBO3-33
(Third-PartyPollution ControlFacility
Siting Appeal)

WASTE MANAGEMENT OF ILLINOIS,

INC.,

Petitioner,

V.

THE CITY OF KANKAI’(EE, ILLINOIS,
CITY COUNCIL, TOWN AND COUNTRY
UTILITIES, INC. andKANKAKEE
REGIONALLANDFILL, L.L.C.,

Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)

ORDEROF THE BOARD (by C.A. Maiming):

PCB 03-35
(Third-PartyPollution ControlFacility
Siting Appeal)
(Consolidated)

L~1
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OnOctober23, 2002,thepetitionersCountyofKankakeeandEdwardD. Smith,State’s
Attorney ofKankakeeCounty(County)filed a motion for expediteddecisionon its
accompanying motion for summamyjudgmentandmemorandumof law in supportofthemotion
for summaryjudgment. The Countyarguedthat the Cit~ofKankakee’s(City) decisionto’
approve Town and County Utilities, Inc. and Kankakee Regional Landfill, L.L.C. ‘s (Town &
Country) application for siting of a pollution control facility should be reversed because the.
public hearing held to address the siting application was fundamentally unfair.’ Mot. for SJ. at
6-9. The Boarddenies’bothof theCounty’smotions.

PROCEDURAL HISTORY

On September 20 and 23, 2002, threeseparate petitions were filed requesting the Board
to review an.August 19, 2002 decision of the City Council of the City. In its’ decision, the City
granted Town & Country’s application to site a pollution control facility. The proposed landfill
consists of approximately 400 acres located in Otto Township within the municipal boundaries
of the City. All three petitioners raised common arguments including,’ but not limited to, that the
procedurestheCity usedto reachits siting deci.sionwerefundamentallyunfair, andthat the
City’s findings on severalstatutorysitingcriteriawerenot supportedby the manifestweightof
the evidence.

The Board accepted all threepetitions for hearing andconsolidatedthe petitions in its
October 3, 2002 order. CountyofKankakeev. The City of Kan,kakee,PCB03-31 (Oct. 3,.
2002). Subsequently, the hearing officer scheduled a hearingfor November4, 6, 7, and 8, 2002.
Countyof Kankakeev. The City of Kankakee, PCB03-3 1 (hearing officer order Oct. 11, 2002).
Thepartieshavesinceengagedin discovery.

OnOctober23, 2002,theCounty filed its motion for expediteddecisionon its motionfor
summaryjudgmentandmemorandumoflaw in supportofthemotionfor summaryjudgment.
As of that date, the Board’s next regularly scheduled meeting was November 7, 2002, three days
after the first day of the scheduled hearing. Town & Country filed a.response on October 31,
2002.2

THE COUNTY’S MOTIONS

In acting on a motion for ‘expedited review, the Board considers all statutory requirements
and whether material prejudice will result from the motion being granted or denied. 35 Ill. Adm.
Code 101.5 12(b). As a practical matter, the Board must reach a decision within 120 days after
the petition’s filing under Section 40.1 of the Act, or the applicant may deemthe siting approved
regardless of the actual decision of local government. Town & Country has not waived the
statutory decision deadline in this case; therefore, the Board is statutorily required to issue a
decision on the County’s petition by January 18, 2003.

‘The Board cites the County’s motion for expedited decision on motion for summary judgment
as “Mot. to expedite at .“ The Board cites the County’s memorandum of law in support of
motion for summary judgthent as “Mot. for S.J. at .“ .

2 The Board cites Town & Country’s response as “Resp. at .“
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In order to meetthestatutorydecisiondeadlineschedule,thehearingofficerhadto
coordinate a very tight schedule.Si.ncethehearingbeganon November4, 2002, the County’s
motion for expedited decisionon its motion for summaryjudgmentis moot. Consequently,the
Board denies the County’s motion. The County will suffer no material prejudice as a result of
the Board’s decision to deny the motion for expedited decision since the County may raise the
same issues at hearing and argue them in a future filing.

Although the Board need not address the merits of the County’s argument on summary
judgment since the motion is moot, the Board finds summary judgment unwarranted. The
County is entitled to summaryjudgmentonly if thereis no genuineissueofmaterialfactandthe
County is entitled tojudgmentasamatteroflaw. SeeDowd & Dowd,Ltd. v. Gleason,181111.
2d 460, 483, 693 N.E.2d358, 370 (1998);35 Iii. Adm. Code 101.516(b). In thiscircumstance,
questions of material fact remain and the County is not entitled to judgment as a matter of law.

TheCountyallegesthat on the first dayofthehearingbeforetheCity, atleast75 people’
were unable to access thehearingroom becauseof overcrowding. Mot. for S.J;at5. However,
the County andTown& Country disagree about whether anyindividual wasdeniedthe
opportunityto participate during the first day of the hearing. CompareMot. for S.J. at 7 with

‘Resp. at 3. Thisgenuineissueofmaterialfact alonebarssummaryjudgment. Furthermore, the
County has provided no persuasive legalauthorityindicatingthatit is ‘entitled to judgment as a,
matteroflaw. Contraryto theCounty’s contention,thereis no “per se” rule indicating that the
approvalofapollutioncontrolfacility siting applicationmustbereyersedif acitizenis unableto
participatein thehearing. SeeCity ofColumbiav. Countyof St. Clair, PCB 8 5-177,slip op. at
14 (Apr. 3, 1986). Furthermore,theBoard’sopinionin AmericanBottomsConservancyv.
Village of FairrnontCity, PCB 00-200(Oct. 19, 2000),is inappositeto the factsofthis caseand
doesnot requireadifferentresult. Summaryjudgmentis denied.

ITIS SO ORDERED. ‘
I, D.orothyM. Gunn,Clerkofthe Illinois PollutionControlBoard,certify that theBoard

adoptedtheaboveorderonNovember7, 2002,by avoteof6-0.

g
~ ~L,

DorothyM. .Gunn,Clerk
Illinois Pollution Control Board
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AFFIDAVIT OF ELIZABETH HARVEY

1, ElizabethHarvey,being first duly sworn on oath, deposeand statc as follows:

I am an attorneyliccnsedto practicelaw in theStateofIllinois.

2. 1 was employedby the ~l’linoisPollution Control Board as an attorney assistant
from August 1987 to January1995.

3. 1 am currently’ employed,by the law firm of Swanson,Martin & Bell, One IBM.
Plaza,330 North Wabash,Suite3300,Chicago,Illinois 60611.

4. 1 have nat filed an appearance in Sandhergv. Cit~’ofKankakee,Illinois, PCB 04-
33, 04-34.04-35,now pendingbeforethe illinois PollutionControlBoard.

5. 1 have not been retained by the County of Kankakee to represertt its interests in
PCB cases04-33,04-34or04-35.

6. During my employmenI~atthe Illinois Pollution Control Board, PCB cases04-33,
~04-34and04-35 werenot pendingbefore theBoard norwere thepredecessorto
those cases,PCB 03-3), 03-35, as those caseswere filed with the Illinois
Pollution Control Board many years after my employmentwith the Illinois
Pollution Control Board.ended.

7. As an employee of the Illinois Pollution Control Board, 1 did not participate in
making any decisionsmegarding the preciseissuesor partiesinvolved in PCB
cases04-33,04-34and04-35.

Furtheraffiant sayethnot.

to beforeme this
5 dayof November,2003

4~I~ ~2~1&1~L

fli3~749~~.~7R’7

** TOTAL P~iGE.n2**



AFFiDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsofSection1-109ofthe Illinois Codeof Civil
Procedure,herebyunder penaltyof perjury under the laws of the United Statesof America,
certifiesthatonNovember25, 2003,a copyofthe foregoingwasservedupon:

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard

JamesR. ThompsonCenter
100 West Randolph Street, Suite 11-500

Chicago,IL 60601-3218

BradleyP.Halloran,HearingOfficer
Illinois Pollution ControlBoard

JamesR. ThompsonCenter,Suite1 1~500
100 W. RandolphStreet

Chicago,IL 60601
(312)814-8917

(312)814-3669FAX

By faxing andby UPSovernightmail.

HINSHAW & CULBERTSON
100ParkAvenue
P.O. Box 1389
Rockford, Illinois 61105-1389
(815)490-4900

7O3778S3v~827167


