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DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
Stateof Illinois Center
100 WestRandolphStreet
Suite 11-500
Chicago,IL 60601

JohnJ. Kim
AssistantCounsel
SpecialAssistantAttorney General
Division ofLegal Counsel
1021North GrandAvenue,East
P.O.Box 19276
Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I havetodayfiled with the office of the Clerk of

the Pollution ControlBoarda Petitionfor Reviewof FinalAgencyLeaking

UndergroundStorageTankDecision,a copyofwhich is herewithserveduponyou.

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SIIAW & MARTIN, P.C.
Attorneysat Law
123 5. 10th Street,Suite302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618) 244-1788
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BEFORE THE POLLUTION CONTROL BOARD ~s
OF THE STATE OF ILLINOIS L~E’C 12003

KNAPP OIL COMPANY, ) p0~7~’~I!VOIS

) &oar(j

Petitioner, )
)

vs. ) PCBNo. 04-
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF FINAL AGENCY
LEAKING UNDERGROUND STORAGE TANK DECISION

NOW COMESthePetitioner,KnappOil Company,(“Knapp”), by oneofits

attorneys,Curtis W. Martin of Shaw& Martin, P.C.,and,pursuantto Sections

57.7(c)(4)(D)and40 of the Illinois EnvironmentalProtectionAct (415 ILCS

5157.7(c)(4)(D) and40) and35 Ill. Adm. Code 105.400-412,herebyrequeststhat the

Illinois Pollution ControlBoard (“Board”) review thefinal decisionof theIffinois

EnvironmentalProtectionAgency(“Agency”) in the abovecause,and in support

thereof,Knapprespectfullystatesasfollows:

1. On October24, 2003, theAgencyissueda Final Decisionto Knapp,a

copyof which is attachedheretoasExhibit A.

2. The groundsfor the Petitionhereinareasfollows:

Knappsubmittedto theAgency, throughits consultant,UnitedScience

Industries,Inc., (“USI”) a RevisedHigh Priority SiteInvestigationCorrectiveAction

Plan(“Plan”) andcorrespondingBudget(“Budget”). By its letterdatedOctober24,

2003, theAgencyrejectedthe Budgetpursuantto Section57.7(c)(4)of theAct and



35 III. Adm. Code732.405(c)and732.503(b)on thebasisthat the Budgetincluded

anadditional$17,025.75in personnelcoststhat theAgencydeemedunreasonable

asexceedingcostsalreadybudgetedandAgency approved.

By letterdatedMarch 3, 2003, theAgencyhadmodifiedKnapp’sHigh

Priority CorrectiveAction PlandatedJanuary20, 2003 andmodified the Budget

associatedwith this Planby eliminating in excessof $13,000.00in personnelcosts,

well materialscosts,PID metercosts,andhandling charges.The March 3, 2003

Agencyletter alsoindicatedthat additionalinformationandsupporting

documentationcouldbeprovidedby Knappto demonstratethecostscutby the

Agencywere in fact reasonableandsubjectto reimbursement.

In responseto theMarch 3, 2003Agencyletter, Knappsubmittedan

AmendedBudgetdatedMay 1, 2003,but the AgencyrejectedtheAmendedBudget

allegingKnapp’sfailure to providejustification for the additionalpersonnelhours

requestedwithin theAmendedBudget. Accordingly, on June12, 2003, Knapp

submitteda M-1 Justificationfor BudgetAmendmentsform for theAgency’sre-

evaluationofthe costsrequestedin theBudget.

As theM-1 Justificationshows,the Knappsite is beingremediated

pursuantto 35 III. Adm. Code742, tieredapproachcorrectiveaction(“TACO”). This

methodof correctiveactionhasrequiredminimal field work, but hasinvolved

intensiveProjectManagerlabor in that theProjectManagerhastakenon

additionaltasksnot typically associatedwith conventionaltechnologyremediation

suchasexcavationandremoval.
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The additionalProjectManagertaskshaveincludedexposureroute

evaluationsfor soil and groundwater,currentandfuture land useanalysis,Tier 3

- evaluations,andnegotiationandpreparationof engineeredbarriers/highway

authorityagreementsinvolving both theIffinois Departmentof Transportation

(“IDOT”) andthe City of Metropolis. In associationwith suchtasks,additional

correspondenceby theProjectManagerto andfrom Knappandvariousother

partiessuchasIDOT andMetropolishasbeenrequiredin orderto adequately

addressthe issues,concernsandquestionsthat naturallyarisewith the TACO

remediationefforts.

TheAgencythen, in responseto Knapp’ssubmissionoftheM-1

Justification,by letter datedJune30, 2003,rejectedthe Budgetagainalleging

Knapphadfailed to provideadequatejustification for the additionalpersonnel

hoursoutlinedin the Budget. This Agencyletter, however,indicatedthat Knapp

couldhavethepersonnelcostsre-evaluatedduring thereimbursementprocess.

Accordingly, Knappsubmittedtheadditionalpersonnelcostsin the reimbursement

packetsubmittedwith AmendedHigh Priority CorrectiveAction Plan Budgetwhich

is the subjectofthis appeal.

The M-1 Justificationfor the BudgetAmendmentsandthe

reimbursementpackageprovidedetailsof the actualtime breakdownfor the Knapp

project,including ProjectManagerhoursof 139.5 beyondtheAgencyapproved

amount. Theseadditionalhourswereincurredandarereasonableduein part to

thepreparationof three(3) additionalamendedbudgets,the submittalof
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informationto Metropolisregardinga groundwaterordinance,thesubmittalof

highwayauthorityagreementsto IDOT andMetropolis (twice submittedto

Metropolisdueto achangein theCity’s administration),substantialclient and

Agencycorrespondence,andoverall generalproject management.An additional

25.5hoursofAssistantProjectManager,or EnvironmentalSpecialist,laborwas

also includedin the BudgetKnapprequestedtheAgencyapprove. TheAssistant

ProjectManagerpreparesthe CorrectiveAction Plan, includingtablesand

appendicesthereto,andpreparessoil boring logs, monitoringwell reportsand

purge/developmentforms. Also includedwasadditionalprofessionalengineering

time of 6.75 hoursincurredasaresult of additional amendedbudgetcertifications

alongwith preparationof reimbursementpackages.

TheAgencyalsoeliminatedasunnecessarythe costsfor thehours

incurredby the ProjectCoordinator. TheProjectCoordinator,however,is

responsiblefor additionaltasksassociatedwith theTACO suchasbudget

preparationandbreakdownbffling proceduresaswell asgeneraldocument

preparationassociatedwith thereimbursementprocess,including completionof

applicationsfor partial and final payments.TheProjectCoordinatorwasalso

involved heavily in thepreparationof theamendedbudgetssubmittedto the

Agency asa resultofthe Agency’smultiple rejectionsof theBudgetsprepared.All

of the costseliminatedby theAgencyarejustified andeligible for reimbursement

pursuantt& Section732.605(a)(15).TheAgency’sfailure to providefor and
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reimbursethe additional $17,025.75soughtby Knappis without merit andis

arbitrary andcapriciousandshouldbereversedby theBoard.

WHEREFORE,Petitioner,KnappEnterprises,for the reasonsstatedabove,

requeststhat the Boardreversethe decisionoftheAgencyandrule in favor of the

Petitioner’srequestfor preparationof a voucherfor submissionto the Comptroller’s

office for paymentof its Application for Paymentfrom theUndergroundStorage

Tank Fundandthat Petitionerrecoverits attorney’sfees andcostsincurredherein

pursuantto 415 ILCS 5/57.8(1) and35 III. Adm. Code732.606(1).

Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite302
P.O. Box 1789
Mt. Vernon, Illinois 62864
Telephone(618) 244-1788

Respectfullysubmitted,

SHAW & MARTIN, P.C.

By/’i~~ ~~s;~::~
7Ciirtis W. Martin, ~torney for

KnappOil Com7’ny, Petitioner

(
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e
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NoRTH GRAND AVENLJ~EAsT; P.O. Box 19276, SPRINCFIELI2, l1.LINOIS 62794-9276, 217-782-3397

JAMES J~.THOMPSON C~N-rER,100 WesT RANOOtVH, SuITE 11-300, CHIcAGO, L 60601, 312-814-6026

RooR.BLAGOJEVICH, GOVSRNOR RENEE CIPRIAN0, DIg~cToR

217/782-6762 CERTIFIED MAIL
?C02 BISU OUIID 1224 T?5~-

OCT 24
KnappOil Company
Attention: Rick Forth
P.O. Box 215

- Xenia, Illinois 62821

Re: LPC #1270)55039--MassacCounty
Metropolis!KnappOil Company
1 117 east5~’Street

- LUST IncidentNo. 992410&991949
LUST Techriical File

Dear Mr. Forth:

The Illinois Enviro~mentalProtectionAgency(Illinois EPA) hasreviewedtheAmendedHigh
Priority CorrectiveAction Plan Budget(budget)submittedfor theabove-referencedincident.
This budget,datedAugust29, 2003 wasreceivedby theIllinois EPA on September5, 2003.
Citationsin this letterarefrom theEnvironmentalProtectionAct (Act) and35 Illinois
AdministrativeCode(35 III. Adm, Code).

Thebudgeti5 rejectedfor thereason(s)listed in AttachmentA (Section57.7(c)(4)oftheAct and
35 III. Adrn. Code 732.405(c) and732.503(b)).

All futurecorrespondencemustbesubmittedto:

illinois EnvironmentalProtectionAgency
BureauofLand - ~24

• LeakingUndergroundStorageTankSection
1021 NorthGrandAvenueEast
PostOffic~Box19276
Springfield,IL 62794-9276

Pleasesubmitall correspondencein duplicateandincludetheRe:block shownat thebeginning
of this letter. -

An undergrounds:oragetanksystemowneroroperatormayappealthis decisionto theIllinois
Pollution Control Board. Appealrights areattached.

— 4302 North M4ir’ S,rc et. ~o,kiord. IL 61103 —(8151 987-7760 • D~sP~AIN~S— 951 i W. t—t4rrison St., Des PL,ines, IL 60016— (8471 294-4000
ELCi~-.— 595 South St;ite. Elgin. IL 60123—1847)606-3)31 • P~O~IA—5415 N. University St., PeorIa, It 616(4 —(309) 693-5463

BV~EAc ~ LAND- — 7620 N. L)rtiversity St., Peoria, IL 61614 — (309) 693-5462 • C,.l,~Mp~cN— 2125 South ~(r~tStreet Champaign, IL 61820 —(217) 278.5800
— 4500 S. Sixth Street Rd.. Springfleld, IL 62706 —(217) 786-6892 • COLUN~V~LE— 2009 MaIl Street. CoIlirtsviLIe, L 62234 — (618) 346-5120

— 2309 W. Main 51., 5ui~e(16, Marion, 1.62959—1618) 993-7200

- Px~NT(DDN R~C~cLEOPxe�g

EXHIBIT~~
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If you haveany questionsorneedfurtherassistance,pleasecontactJamesR. Malcom, III at
217/524-9140.

Sincerely,

HarryA. Chappel,F’.E.
Unit Manager
LeakingUndergroundStorageTankSection

- Division of RemediationManagement
BureauofLand

HAC:.jrm

Attachment: AttachmentA
cc: US!

Division Fi.e



AttachmentA

Re: LPC#1270155039--MassacCounty
Metropohis/:K~appOil Company
1117east

5
th Street

LUST IncidentNo. 992410&991949
LUST TechnicalFile

Citationsin this attachmentarefrom theEnvironmentalProtectionAct (Act) and 35 Illinois
AdministrativeCod~(35 Iii. Adrn. Code).

1. Oneof theoverall goalsofthefinancialreviewis to assurethatcostsassociatedwith
materials,activities,andservicesarereasonable(35 III. Adm. Code732.505(c)).The
budgetincludescoststhatarenot reasonableassubmitted(Section57.7(c)(4)(C) ofthe
Act and35 IlL A.dm. Code732.606(hh)).

Theamende~lbudgetsubmittedforreviewwasincludedin thereimbursementpacket
receivedSeptember5, 2003. Theamendedbudgetincludedjustification for an additional

$17,025.75 in personnelcoststhat exceededthealreadybudgetedapprovedamount..The
Agencyhasreviewedthejustificationsubmittedfor review anddeemstheadditional

• personnelhoursunreasonablein associationwith theamountof workperformedto date.
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AppealRights

An undergroundstoragetankowneror operatormayappealthis final decisionto theIllinois
Pollution ControlBo:~rdpursuantto Sections40 and57.7(c)(4)(D)oftheAct by filing apetition
for ahearingwithin 25 daysafterthedateof issuanceofthefinal decision.However,the35-day
periodmaybe extendedfor aperiodof timenot to exceed90 daysby written noticefrom the
owneror operatorandtheIllinois EPAwithin the initial 35-dayappealperiod. If theowneror
operatorwishesto re’~eivea 90-dayextension,awritten requestthat includesastatementofthe
datethefinal decisionwasreceived,alongwith a copyof thisdecision,mustbesentto the
Illinois EPA assoonaspossible.

Forinformationregardingthe filing ofan appeal,pleasecontact:

DorothyGunn,Clerk
• Illinois Pollution ControlBoard

Stateof Illinois Center
100 WestRandolph,Suite 11-500
Chicago,IL (10601
312/814-3620

For informationregardingthefiling ofan extension,pleasecontact:

Illinois EnvirnmentalProtectionAgency
Division of Legal Counsel
1021 North GrandAvenueEast
PostOffice Box 19276
Springfield, IL 62794-9276
217/782-5544



CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on November26, 2003,

I servedtrue andcorrectcopiesof a Petitionfor Reviewof FinalAgencyLeaking

UndergroundStorageTankDecision,by placingtrue andcorrectcopiesin properly

sealedand addressedenvelopesandby depositingsaidsealedenvelopesin a U.S.

mail dropbox locatedwithin Mt. Vernon,Iffinois, with sufficient CertifiedMail

postageaffixed thereto,uponthefollowing namedpersons:

DorothyM. Gunn, Clerk JohnJ. Kim
Illinois Pollution ControlBoard AssistantCounsel
Stateof Illinois Center SpecialAssistantAttorney General
100 WestRandolphStreet Division ofLegal Counsel
Suite 11-500 1021North GrandAvenue,East
Chicago,IL 60601 P.O. Box 19276

Springfield, IL 62794-9276

ttorneyfor
Petitioner,Kn,~1 Company


