
J3YRONSANDBERG,
Petitioner,

‘vs.
THE CITY OF KANKA.KEE, ILLINOIS
CITY COUNCIL, TOWN & COUNTRY
UTILITIES, INC., andKANKAKEE
REGIONAL LANDFILL, L.L.C.

Respondents.

vs.
THE CITY OF KANKAKEE, ILLINOIS
CITY COUNCJL, TOWN & COUNTRY
UTILITIES, [NC., and KANKAKEE
REGIONAL LANDFILL, L.L.C.,

Respondents.

COUNTY OF KANKAKEE, ILLINOIS,
and EDWARD D. SMITH, KANKAKEE
COUNTY STATE’S ATTORNEY,

Petitioners,
vs.
TILE CITY OF KANKAKEE, ILLiNOIS
CITY COUNCIL, TOWN & COUNTRY
UTILITIES,, INC.~and KANKAKEE
REGIONAL LANDFILL, LL.C.,

Respondents.

PCI304-33
(Third PartyPollution Control Facility
Siting Appeal)

PCB 04-34
(Third Party Pollution Control Facility
SitingAppeal)

TO: SeeAttached ServiceList
PLEASE TAKE NOTICE thaton November14,2003 therecausedtobe filed via U.S. Mail with the

Illinois PollutionControlBoardanoriginal and4 copiesof’ the following document,acopyofwhich is attached
hereto:

TOWN & COUNTRY UTILITIES, INC.’S RESPONSE
TO WASTE MANAGEMENT OF ILLINOIS, INC.’S MOTION TO COMPEL

STATE OF ILLiNOIS )

BY:__ ~
Attorn atLaw

PROOF OF SERVICE

)SS.
COUNTY OF LASALLE )

Theundersigned~being flrst duly sworn,statethat[servedatrueandcorrectcopyof theForegoingNotice,
togetherwith a copyof eachdocumentreferredtotherein,uponthe person(s)indicatedviatheir facsimilenumbers
as indicatedin the ServiceList on the 14th Dayof November,

SUBSCRIBED andSWORN TO Before~ f~~~ber,2003.

ILLINOIS POLLUTION CONTROL BOARD

RE CE ~V ED

CLERK’S OFFrCE

NOV 142003

STATE OF ILLINOIS
Pollution Control Board

WASTE MANAGEMENT OF ILLINOIS)
INC.,

Petitioner,

)
)
)
)
)
)

)
)
)
)
)
)

)
)
)
)
) PCBO4-35
) (Third PartyPollution Control Facility
) Siting Appeal)
) (Consolidated)
)
)

NOTICE OF FILING

Notary Public

OFFiCIAL SEAL
GENIA FOX

• . ‘1 ~I~’ii.



SERVICE LIST

Dorothy M. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphSt.
Chicago,IL 60601

Donald J. Moran
Pedersen& Houpt
161 North Clark St.
Suite3100
Chicago.IL 60601
Fax: (312)261-1149

Kenneth A. Leshen
Christopher W. Bohien
Pat Power
City ofKankakeeCorporateCounsel
385 East Oak St.
Kankakee,IL 60901-1787
Fax: (815)933-3397

Byron Sandberg
109 Raub St.
Donovan,IL 60931
byronsandherg(2.1~starband.net

BradleyP. Halloran,HearingOfficer
Illinois Pollution Control Board
JamesR. ThompsonCenter,Suite 11-500
100 W. RandolphSt.
Chicago,IL 60601
Fax: (312) 814-3669

EdwardD. Smith,State’sAttorney
CharlesF. Heisten, Esq.
RichardS.Porter,Esq.
HirishawandCuibertson
P.O.Box 1389
Rockford,IL 61105-1389
Fax: (815)490-4901

ElizabethHarvey,Esq.
Swanson,Martin & Bell
One IBM Plaza
Suite 2900
330 North Wabash
Chicago, IL 60611
Fax: (312)321-0990

ClaireManning
Posegate& Denes
lii N.

6
th St., Suite200

Springfield.IL 62701
Fax: (217)522-6184



THE ILLiNOIS POLLUTION CONTROL BOARD

BYRON SANDBERG, )
PetitIoner, )

vs.. ) PCB 04-33
THE CITY OF KANKAKEE, ILLINOIS) (Third PartyPollution Control Facility
CITY COUNCIL, TOWN & COUNTRY) Siting Appeal)
UTILITIES, INC., and KANKAKEE )
REGIONAL LANDFILL, LLC. )

Respondents. )

WASTE MANAGEMENT OF ILLINOIS)
INC., )

Petitioner, )
vs. ) PCB 04-34
THE CITY OF KANKAKEE, ILLINOIS) (Third PartyPollution Control Facility
CITY COUNCIL, TOWN & COUNTRY) Siting Appeal)
UTILITIES, INC., and KANKAKEE )
REGIONAL LANDFILL, L.L.C., )

Respondents. )

COUNTY OF KANKAKEE, ILLINOIS,)
2nd EDWARD D. SMITH, KANKAKEE)
COUNTY STATE’S ATTORNEY, )

Petitioners~ . )
vs. ) PCB 04-35
THE CITY OF KANKAKEE, ILLINOIS) (Third PartyPollution Control Facility
CITY COUNCIL, TOWN & COUNTRY) Siting Appeal)
UTILITIES, INC., and KANKAKEE ) (Consolidated)
REGIONAL LANDFILL, L.L.C., )

Respondents. )

TOWN & COUNTRY UTiLITIES, INC.’S RESPONSE
TO WASTE MANAGEMENT OF ILLINOIS, INC.’S MOTION TO COMPEL

NowcomeTown. & Countty Utilities, Inc. andKankakeeRegionalLandfill, L.L.C. by

theirattorney,GeorgeMueller, (hereinafter“Town & Country”) andin theirResponseto the

Motion ofWasteManagementofflhinois, Inc.’sto compelanswersto theirpreviousRequestTo

Admit andto one oftheirInterrogatories,stateasfollows:



BACKGRO1JND

WasteManagementofIllinois previouslyserveduponTown & Country37 RequestsTo

Admit Or Denypursuantto Supreme CourtRule216. Town& CountryfiledAnswersadmitting

someRequests,denyingothersandobjectingto anumberofRequests.Whatremainsatissueare

Town & Country’sResponsesto Requests2 through5 whereTown& Countryobjectedto each

Request,butdid alsoprovideaResponse.TheseResponsesareapparentlyinsufficientfor Waste

Management.Also at issueis Town & Country’sobjectionto Requests19 to 36. Requests2

through5 dealwith theserviceof noticeto theownersofParcel13-16-23-400-001.Requests19

through36 addressthequestionofwhetherornot theTown & CountySiting Application is

substantiallythesameasa previousApplicationfiled by Town & Countrywith theKanicakee

City Council.

DISCUSSION

With regardto Requests2 and 3, Town & Countryobjectedto thesameascalling for a

legal conclusion,but Town& Countryalsooffered,by wayof additionalresponse,thatthe

recordsoftheKankakeeCountyTreasurer speak for themselves. Town & Country,atthis time,

withdrawsthe objectionthattheseRequestscall for a legal conclusion,butsubmitsthat the

answeralreadyprovidedis sufficient. However,by way of supplementalanswer,Town &

Countrywould Stateboth in responseto Requests2 and3 thefollowing:

“Respondentadmitsthatthenamedindividualsarelisted asowners,
but pointsout thattheRequestis incompleteandmisleadingin. that
therecordsalsolist JudithA. Skatesas thedesignatedrepresentative
to receivetaxbills. Therecord.salsolist theownersas“Bradshaw,
JamesandBradshaw,Ted,Ct at,Skates,JudithA.” The records



alsolist theownersas,“Skates,JudithA.” Therecordsalso list
theownersas,“Skates,JudithandBradshaw.”

With regardto RequestTo Admit No. 4, WasteManagementargues;“The word

‘individually” refersto whethertheNoticewasservedon Mrs. Skatespersonally,asopposedto

collectivelyor in arepresentativecapacity,andthusrelatesto themethodof serviceandthe

capacityin which shereceivednotice.” To theextentthat Town & Countrybelievesthe

foregoingsentenceis incomprehensible,it tendsto provethepointin theobjectionthatthe

RequestrequiredTown & Countryto legally interpretthemeaningoftheword “individually.”

Thecapacityin which JudithSkatesreceivednotice, eitherindividually or asarepresentativeof

someothergroup,is clearlyaquestionoflaw whereaswhetherandhownoticewasphysically

deliveredto heris aquestionoffact.

WasteManagementcitesanumberofcaseson theissueofwhatconstitutesa questionof

fact andwhatconstitutesa questionof law within themeaningof thosetermsin RequestsTo

Admit. Huhenyv. Chairse,(citationomitted),Robertsonv. Sky Chefs,Inc.(citationomitted),

and Szczeblewskiv. Gossett,(citationomitted),all cited by Waste,areall autoaccidentcases

wherethecontestedadmissionsdealtwith themannerandform ofaparty’s driving amotor

vehicle. Thesecasesareall theprogenyofourSupremeCourt’s decisionin PRSInternational,

Inc. v. ShredPaxCo~,184Ill.2d 224 (1998). In that case,theCourtgaveausefulexampleof

whenaRequestTo Admit callsfor afact andwhenit callsfor a legal conclusion:

“For example,a party’sconductpursuantto acontract,including
whatactionsthatpartydid or did nottake,would be afactual
questionproperlyincludedin aRequestTo Admit. However.
whetherthatconductamountsto amaterialbreachis a legal
ratherthana factualquestion,andthus is not appropriatefor a
RequestTo Admit. In subsequentfilings, theotherpartymay
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refer to that party’s conductunderthe contractandarguethat
it amountsto a breach, but the languageof Rule 216 refers
only to factual issues.” (At 184 IU.2d 236, 237).

The sum andsubstance of the facts regarding physical service of not ice on Judith Skates

is set forth in. more detail in Town & Country’s Supplemental Response to Request To Admit

No. 4, as follows:

“A certified mail notice was sent to “Judith A. Skates,203 S. Locust,
Onarga, IL 60955” as mailing number 70022410000628156442.
Saidnotice wassigned for by Judith Skates on February 12, 2003.
A certifiedmail noticewassent to “Gary L. Bradshaw, James R.
Bradshaw,J.D. Bradshaw,Ted A. Bradshaw,aridDenise Fogel,
do JudithSkates,203S. Locust,Onarga,IL 60955 as mailing number
70022410000628156428.SaidNoticewas signedfor by JudithSkates
on February12, 2003.”

Theforegoingargumentsalsoall applyto RequestTo Admit No. 5. Thephraseusedby

WasteManagementin this Request,“on behalfof’ againcalls for Town & Countryto render

legal conclusions regarding legal statusandcapacity. As indicatedon the faceoftherelevant

certified mailing card,a copy of which was included with the siting Application, the Notice was

sent to the individuals namedin thisRequest“c/o Judith Skates.”Theterm“do” is generally

understoodto mean“care of.” Thefact, then,is no longeris dispute. Whethertheother

individualsin thenamedRequestareby reasonofthis factdeemedto be served,constructively,in

representativecapacity,ornot atallis aquestionfor thePollution ControlBoardto resolve.

More precisely,it is a questionthatthePollution ControlBoardalready~ resolvedin its

decisionofJanuary9, 2003 in PCB03-31 wheretheBoardactuallydevoteda full pageofits

Opinionto what it referredto asthe“Skatesparcel.” (Slip Opinion at 16, 17). TheBoard

ultimately thundin thatcasethat “service
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en JudithSkatesonly wasconsistentwith therecords oftheTreasurer’sOffice. Town &

Countryhassatisfiedthe requirementsfor serviceunderSection3 9.2(b)oftheAct.”

Theothersetof contestedRequestspresentan entirelydifferentissuealtogether.Waste

Management’sRequestsTo Admit No.19through36 all addressfactualsimilaritiesor

dissimilaritiesbetweentheinstantApplicationandapreviousApplication for sitingapproval

filed by Town& CountryUtilities. Theissuein this instanceis not whethertheRequestscall for

a legalconclusion,but ratherwhetherornot theyarerelevantandmaterial.

In 2002,Town& Countryfiled aRequestForSiting Approvalwith theCity ofKankakee

whichwasunanimouslygrantedby theKankákeeCity Council. The PCBreversed on January9,

2003 in PCBCaseNo.03-31finding thattheCity Council’sdecisionthattheproposedfacility

wasso designed,located,andproposedto be operated.asto protectthepublic health,safety,and

welfarewasagainstthemanifestweightoftheevidence. OnMarch7, 2003, Town& Countzy

filed asecondsitingApplicationwith theCity ofKankakeeseekingsiting approvalfor thesame

property. At theoutsetofthesiting hearing,WasteManagementfiled aMotion To Dismiss

baseduponthefactthatthetwoApplicationsweresubstantiallythesame. Section39.2(m)of

theAct providesthat, “An applicantmaynot file arequestfor local sitingapprovalwhich is

substantiallythesameasarequestwhichwasdisapprovedpursuantto afindingagainstthe

applicantunderany of criteria1 through9 ofsubsection(a)of thissectionwithin thepreceding

two years.” After hearingargumentandauthorityfrom bothsides,theHearingOfficerdenied

theMotion, andthesitinghearingproceeded.Subsequently,theCity of Kankakeegrantedsiting

approvalandfoundboth that thePCB’sdecisionreversingtheprevioussiting approvalon the

first Applicationwasnot “disapproval”within themeaningofthat term in Section39.2, andalso
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thatthetwo Applicationswerenot “substantiallythesame.” TheKankakeeCity Council’s

findings on this issue anddetailed factual findings with regard to differences in the two

Applications are set forth on Page 4 of its final Findings Of Fact And Conclusions Of Law.

The way in which the Board is to consider this issuehasbeen directly addressedin the

past,both by the Board andthe Appellate Court. Whenthis wasan issue of first impression, the

Board in PCB90-137 on November29, 1990 foundthat two applications submitted to the

Village of Roxarina by Laidlaw Waste Systems were substantially the same.Laidlawappealed,

and the Appellate Court reversed andremanded. Specifically, even though the Board had

previouslydeemedtheissueofsubstantialsimilarity a “jurisdictional issue,” theAppellateCourt

found that the localsiting authority is required to makefindings of fact with respect to whether or

not thetwo sitinga~plicationsaresubstantially the same,andtheBoard’sreviewis limIted, to a

determinationof whetherthosefindings areagainstthemanifestweightof th.e evidence. The

Court specificallystatedwith regardto thedeterminationof whetherapplicationsare

substantiallysimilar:

‘Laidlaw is correctwith respectto the standardofreviewto
be utilized by theBoardin reviewingthe decisionofthe
Village ofRoxanna.In administrativelaw, thedeterminations
andconclusionsofthefactfinder, in this casethe(local
governingbody)aregenerallydeemedconclusive.The
reviewingtribunal is notallowedto determineissues
independently,to substituteits ownjudgment,or to re-weigh
theevidence.In otherwords,thereviewingtribunal should
not reversethefindings aridconclusionsinitially reached
simplybecauseit would haveweighedtheevidencein a
differentmanner.” LaidlawWasteSystems,Inc. v. Pollution
Control Board,230IlLApp.3rd 132, 595 N.E.id600 (5th Dist. 1992).
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Onremand,thePollution ControlBoardin its OpinionAnd Order of September 9, 1993

in PCB 90-137appliedthecorrectstandardon reviewandfoundthat theVillagesdecisionthat

thetwo siting applicationswerenot substantiallythesamewasnot againstthemanifestweightof

theevidence.

In this context,whetherornot thetwo Applicationsof Town & Countryaresubstantially

the sameis not a fact which canhe proven by Waste ManagementattheupcomingBoard

hearing, or disproven by Town & Countryat that hearing. Our SupremeCourt in the lead case

cited by Waste Management in their Motion To Compel, PRSInternational. 184 I1l.2d 224, held

that the purpose of the rule governingRequestsTo Admit is “to establish some of the material

facts in a case without the necessity of formal proof attrial.” (184 Ill.2d at 237). Accordingly,

what Town & Country, or any other party, may think of the similarity or dissimilarity of the two

siting Applications is factually irrelevant to the closed record since the law is well established

that on this issue the PCB’s only job is to review that record to determine whetheror not theCity

Council’s findingsof fact are against the manifest weight of the evidence.

Lastly, WasteManagementseeksto compelanswerto theirInterrogatoryNo. 5 which

seeksTown& Country’sbasisfor anyandall ofits denialsin theRequestsTo Admit. This

Interrogatoryis clearlyvagueandoverbroad. If RequestsTo Admit truly arelimited to facts,

thenadenialofaRequestsimplymeansthattherespondingpartybelievesthefactnot to betrue.

Consider,for example,Town& Country’sdenialof WasteManagement’sRequestNo. 37,a

statementthat prior to August18, 2003 Town & Countryreceivedacopyofthefinal reportof
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Mr. RalphYarboroughofGeo-TechnicalAssociates,Inc. Thestatementis deniedbecauseit is

not true. Town & Countryneverreceivedthereportprior to August18,2003. No otherbasisor

explanationis required.

CONCLUSION

Forthe foregoingreasons,Town & Countrypraysthat theMotion To CompelofWaste

Managementof Illinois be denied,subjectonly to thesupplementalinformationandclarification

providedby Town& Countryherein.

RespectfullySubmitted,
Town& CountryUtilities, Inc. and
KankakeeRegionalLandfill, LLC

BY: Q~fl1w~)
On6ofTheir Attorneys

GEORGEMUELLER, P.C.
AttorneyatLaw
501StateStreet
Ottawa,IL 61350
Phone: (815)433-4705
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LAWOFFICESOF
GEORGEMT1ELLEI4P.C

501StaleStreet
Owzwa,11 61350

Phone:(815)453-4705
Fax.’ (81~)433-4913
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