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) P&iuttofl Control Board
Petitioners, ) No. PCB04- ~

)
) (Pollution Control Facility
) SitingAppeal)

)
THECITY OFKANKAKEE, ILLINOIS CITY )
COUNCIL,TOWN AND COUNTRYUTILITIES,)
INC. and KANKAKEE REGIONAL LANDFILL, )
L.L.C. )

)
Respondents. )

PETITION FOR HEARING
TO CONTEST SITE LOCATION APPROVAL

PetitionerWasteManagementofIllinois, Inc., (“WMII”), by Pedersen& Houpt, its

attorneys,respectfullyrequestsahearingto contestthedecisionoftheKankakeeCity Council

(“City Council”) grantingsite locationapprovalfortheproposedKankakeeRegionalLandfill

(“Facility”). In support of thisPetition,WMII statesasfollows:

1. This Petition is filed pursuant to Section 40.1 oftheIllinois Environmental

ProtectionAct (the “Act”) (415 ILCS 5/40.1).

2. OnMarch 7, 2003,Town& CountryUtilities, Inc. andKankakeeRegional

Landfill, L.L.C. (“Town & Country”) submittedits requestfor site locationapprovalfor the

Facility, locatedin Otto Townshipwithin thecorporatelimits ofthe City ofKankakee,Illinois

(“Request”). TheFacility is a400-acresitewhichwill receive3,500tonsofwasteperday,and

providedisposalcapacityfor aminimumof30 years.



3. Town & Countryfiled a request for the same facility on March 7, 2002. That

request was disapproved by this Board in County of Kankakee,et a! v. City ofKankakee,et a!.,

Nos. PCB03-3 1, 03-33, 03-35 (cons.), slip op. at 27-30 (January 9, 2003).

4. On August 18, 2003, following public hearings conducted before the City

Council, said hearings having been held from June 24 to June 28, 2003, the City Council

formally approved the Request. A trueandcorrectcopyof theCity Council Ordinance

approving same is attached hereto andmade a parthereof as Exhibit A.

5. WMII appeared and participated in the public hearings held before the City

Council.

6. WivIll contestsandobjectsto City Council’s sitingapprovalbecausetheCity

Council lackedjurisdictionto considertheRequestdueto thefailure ofTown& Countryto

providetherequiredstatutorynoticepursuantto Section3 9.2(b)oftheAct.

7. WMII contestsandobjectsto the City Council’ssiting approvalbecausetheCity

Council lackedjurisdictionto considerarequestthatwassubstantiallythe sameasthe

applicationfiled March 7, 2002,anddisapprovedby thisBoardon January9, 2003,pursuantto

Section39.2(m)oftheAct.

8. WMII furthercontestsandobjectsto theCity Council’ssiting approvalbecause

thesitingprocessandproceduresusedby theCity Council in reachingthatdecisionwere

fundamentallyunfair.

6. WMII furtherconteststheCity Council’ssiting approvalbecausetheevidence

presentedby Town& Countryfailedto establishthatTown & Countrymetthefollowing criteria

asestablishedin Section3 9.2(a) oftheAct:



(a) thatthe Facility is sodesigned,locatedandproposedto be operatedthat

thepublichealth,safetyandwelfarewill beprotected;and

(b) that astheFacility is to be locatedin acountywherethe countyboardhas

adoptedasolid wastemanagementplanconsistentwith theplanning

requirementsoftheLocal Solid WasteDisposalAct ortheSolid Waste

PlanningandRecyclingAct, theFacility is consistentwith thatplan.

10. TheRequestandtestimonypresentedatthe sitinghearingby Town& Country

inadequatelycharacterizedthehydrogeologicalconditionsofthesite,andbasedthedesignand

locationoftheFacilityonsuchcharacterization.

11. TheRequestandtheapprovalby theCity Council is directly contraryto the

KankakeeCountySolid WasteManagementPlan(asamended).

12. TheCity Council’sSiting approvalshouldbe vacatedbecausethe City Council

lackedjurisdictionto reviewtheRequestpursuantto Sections39.2(b)and3 9.2(m)oftheAct. In

addition,theCity Council’s siting approvalshouldbereversedbecauseits findingsthat criteria

two andeightweresatisfiedareagainstthemanifestweightoftheevidence.



WHEREFORE,WMII respectfullyrequeststhattheBoardenteranorder(a) setting for

hearingthis contest of the City Council siting approval decision, (b) vacating orreversingthe

City Council siting approval decision, and (c) providing such other and furtherreliefastheBoard

deems appropriate.

Respectfullysubmitted,

WA TE MANAGEMENT OF ILLINOIS, INC.

By /~
OneofIts Atto eys

DonaldJ. Moran
PEDERSEN& HOUPT
Attorneysfor Petitioner
161 N. Clark Street
Suite3100
Chicago,IL 60601
Telephone: (312) 641-6888

373296.1



RECEIVED
CLERK’S OFFICEBEFORETHE CITY COUNCIL

CITY OFKANKAKEE, ILLINOIS SEP 232003
STATEOF ILLINOIS

IN RE: ) Pollution Control Board
)

THE APPLICATION FILED ON MARCH 7, 2003 )
OFTOWN AND COUNTY UTILITIES INC. )
andKANKAKEE REGIONAL LANDFILL, L.L.C. )
for SITING APPROVAL )
OF A POLLUTION CONTROL FACILITY. )

FINDINGS OF FACT AND CONCLUSIONSOF
LAW OFTHE CITY OFKANKAKEE.

The City Councilof the City of Kankakee,asthesiting authority pursuantto
Section39.2oftheIllinois EnvironmentalProtectionAct,415ILCS 5/39.2.(hereinafter
“The Act”) hasreceivedan applicationfor siting approvalof a Regional Pollution
Control Facility and has thereafterconducteda siting hearing pursuant to the
applicationandTheAct.

Pursuantto theAct theCity Councilof Kankakeemakesthe following recitals:

NOW THEREFORE,the City Council of the City of Kankakeebeing fully
advisedof the premisseshereindoesherebymakethe following findings of factand
conclusionsoflaw.
I. PreliminaryFindings:

A. The City Council of the City of Kankakeehasjurisdiction to considerthe
applicationfiled hereinpursuantto Section39.2of the Environmental
Protection Act based upon the fact that the proposedsite consisting of
approximately400 acresis locatedwithin themunicipalboundariesoftheCity
of Kankakee.

B. A public hearingwasheldpursuantto theAct and City of KankakeePollution
Control Facilities Siting Ordinance (hereinafter“the Ordinance”) and the
proceduresset forth therein. The applicantfiled herein an application, as
corrected,which containsall of theinformationrequiredby 39.2 (C) of theAct
andtheapplicableordinance.

C. Town& CountyUtilities, Inc., andKankakeeRegionalLandfill, L.L.C. properly
filed the requirednumberof its application.The applicationconsistsof eight
volumes,supplementaldrawings,coresamplesandcoresampleobservationlogs
andmodelingdata.

A
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D. Therequiredfiling feeof $100,000.00hasbeendepositedwith theCity Clerk of
the City of Kankakee.The City Clerk has made copies of the application
availableforpublic review andcopying.TheCity furtherprovideda copyofsaid
applicationto KankakeeCounty at no expense.

E. A public hearingon the applicationcommencedon June 24, 2003 and was
concludedon June28, 2003 in the City of KankakeeCity Council Chambers,
KankakeeIllinois. Thepublic hearingwasheldno soonerthan 90 daysbut no
later than 120 daysfrom andafter thefiling ofthe applicationwith the City on
March, 7, 2003. All publishedandwritten noticesfor thepublic hearingwere
duly andproperlygivenasrequiredby theAct andby theOrdinance.Thepublic
hearingwas presidedover by RobertBoyd, a licensedattorneywho wasnot
otherwiseemployedby norconnectedwith anyof thepartiesherein.

F. All noticesandpublicationsrequiredby theAct andtheSiting Ordinancewere
duly andproperly givenand no objectionhasbeenmadeto the noticeswhich
havebeengiven nor hasany party arguedor offeredevidenceindicating any
deficiencyin saidnotices.

G. Said hearingswere heldpursuantto the applicableordinancesof the City of
Kankakeeand the rules and regulationsadoptedpursuantand specifically
pursuantto the City of KankakeePollution ControlFacility Siting Ordinance,
(hereinafterreferredto as“Siting Ordinance”).

H. During the hearingsall personsdesiringto be participantsin the hearing,
including membersof the public were provided an opportunity to present
testimony,offer exhibits, be representedby counsel,cross-examinewitnesses
andprovidepublic comment.Prior to thehearingindividualsandentitiesfiled
written commentsandthosecommentsare specifically includedhereinasa
portionofthis record.

Persons who appearedandpartieipatedasobjectorswere:KankakeeCounty,
WasteManagementofIllinois, Inc. andByron Sandberg.

J. Duringsaidhearingstestimonywasofferedby theapplicantandobjectors.Said
testimonywasunder oathandsubjectto crossexamination. Additional oral
public commentwasreceivedwhichwasneitherunderoathnorsubjectto cross
examination.
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K. Following the final dayof hearingsadditionalpublic commentswere accepted
throughJuly 29, 2003. In addition thereto,the applicantandobjectorswere
requestedto submitproposedfindings, briefs andargumentby July 29, 2003.

L. The City also sought input from an independentgeologist, Mr. Ralph
Yarborough, PhD of Geo-TechnicalAssociates,Inc. whose final report was
receivedon July 28, 2003 andis expresslyincorporatedherein.

M. At thepublic hearing,eachwitnesswasplacedunderoathandwassubjectto
crossexaminationbythoseparticipatingin andattendingthehearing;with the
exceptionof individualswho choseto makeunswornpublic comments.

N. A transcriptofthe hearingwasmadeandis expresslyincorporatedherein.

0. TheCity ofKankakeereceiveddocumentaryevidenceincludingmaps,drawings
andphotographsfrom theapplicantandotherparticipants.Thoseexhibitsare
alsoexpresslyincorporatedherein.Alsoofferedandacceptedinto evidenceare
thewritten transcriptsof aprevioussiting hearingheldin connectionwith a
previoussiting application.

P. The recordof this public hearingis sufficient to form thebasisof anappealof
anydecisionof this City Council in accordancewith Section40.1 of theAct.

Q.. No amendmentto the application was filed during the course of these
proceedings.

R.. Written public commentsand other filings were receivedfrom the applicants
andthe others throughJuly 29, 2003. Saidpublic commentsand filings are
expresslyincorporatedherein.

S. Motions were filed by various objectorsprior to the commencementof the
hearing.Thosemotionsareasfollows:

1. Motionto DisciualifvAldermanJoAnneSchwadefiled by WasteManagement
and joined by KankakeeCounty. Said motion was deniedby the Hearing
Officer. The City Council finds that the ruling wascorrect and citesSection
39.2(d)in supportoftheHearingOfficer’s Ruling.TheCity Councilfurthernotes
that the evidencerelied upon in supportof the motion explicitly quotesAid.
Schwadeindicatingthat sheintendedto awaitthehearingsto decidetheissue
anddesiredadditionalevidenceto determineherfinal position.
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2. Motion to QuashSiting Hearingfiled by KankakeeCounty.Said motionwas
basedupon the City filing an action to protectits jurisdiction and soughta
finding that the SolidWastePlan of KankakeeCountywasunconstitutional.
TheCity Council finds that thedecisionof theHearingOfficerwascorrectand
statesthat the actionof challengingthe legality of the County’s Solid Waste
Plan wasnot andis not indicativeof prejudgementof themerits of the
applicationbut a proper assertionof its obligation to protect its Home Rule
authoritypursuantto the Constitutionof theStateof Illinois.

3. Motion To DismissApplication filed by WasteManagementof Illinois, Inc.
Thebasisofthemotionwasthat theapplicationwassubstantiallythesameas
a previous applicationwhich had previously beenapprovedby the City of
Kankakeebut whichapprovalwas reversedby the Illinois Pollution Control
Board.The City Council.doesherebyapprovethedenialof the motionby the
HearingOfficer..

The City Council furtherfinds thattheprior applicationwasnotin fact
disapprovedbythelocalsitingauthority.FurthertheCity Councilfindsthatthe
currentapplicationis substantiallydifferent thanthepreviousapplicationin
thoseportionsof theapplicationwhich describecompliancewith thecriteriaof
TheAct.

(a) Specifically, the service area described by the applicant is
substantially smaller in the current application than the prior
application.
(b) The current application contains substantial additional hydro-
geologicalinformation,includingthreeadditionalvolumesnotpreviously
included in the prior application. (c) The currentapplicationfurther
proposesalternatedesignsnotincludedin theprior applicationincluding
a geo-compositeliner, a double 60 mil. liner of the sumpsand thev-
notches,the incorporationofthe updatedflood plain map, new studies
regardingendangeredspecies,biology,fishandmusselsandmammalogy,
an archaeologicalinvestigation, substantialamountsof groundwater
impact modeling using a two dimensional model and substantial
additionalgroundwatermonitoringdata.

T. A motionwasfiled by theapplicantduringthecourseofthehearingrequesting
theHearingOfficer to declarethe SolidWasteManagementPlanofKankakee
Countyto beunconstitutional.TheHearingOfficerdeniedsaidmotionuponthe
basisthat he did not havetheauthorityto rule upon said motion. The City
Council, while supportiveof the motion, herebyaffirms the decisionof the
HearingOfficer.However,theCity Councilfinds affirmativelythatit doesagree
thattheattemptofKankakeeCountyto denytheCity ofKankakeetheability
to siteasolidwastefacility in theCity ofKankakeeisanimproperinfringement
ofits HomeRule authorityandinconsistentwith intentandpurposeofTheAct,



-Page5-

II. FINDINGS REGARDING CRITERIA.

Now be it further resolvedby theCity Councilof theCity of Kankakeethatthe
following expressedfindings regardingsaid applicationareherebymade.

The City Council is requiredto makefindings regardingeachof the specific
criteriaprovidedin Section39.2 of theAct. It is basedupon thesecriteria that the
following findings offact arefoundto havebeenofferedinto evidence.

Criteria 1. The applicanthasestablishedthat the facility is necessaryto
accommodatethewasteneedsof theareait is intendedto serve.

FINDINGS OF FACT

Evidencein supportof this finding:

A. The applicanthasidentified a serviceareaconsistingof the City of
Kankakee,KankakeeCountyandsevenothercountieslocatedin Northeastern
Illinois andNorthwesternIndiana.

B. The designationof the serviceareawassupportedby thetestimonyof
Phillip Kowalski, a seniorplannerwith Envirogen,Inc., which testimony is
describedin thefollowing findings.

C. Based upon the needs of the servicearea, the facility is smaller in
disposalcapacitythanis necessaryfor the areaasdescribed.

D. The only currently operatinglandfill in KankakeeCounty will have
reachedits capacityby 2005. All otheroperatinglandfillsin theserviceareaare
projectedto reachcapacityby mid 2009. BaseduponsaidprojectionstheCity
ofKankakeewill havefew optionsavailablefor thedisposalofits wastein the
nearfuture.

E. Thewastelikely to begeneratedin theserviceareawill increaseoverthe
next 30 yearsdue to theprojected increasesin population.

F. Even consideringthe existing and anticipatedlevels of recycling, the
proposedfacility is necessaryto accommodatethewasteneedsofthe areathat
it is intendedto serve.
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G. KankakeeCountyarguesKowaiski failed to considerthe sitingof the
proposedadditionto theoperatingWasteManagementfacility. TheCity Council
takesnotice of the fact that the siting approvalof the WasteManagement
facilitywasexpresslyreversedby theIllinois Pollution ControlBoardonAugust
7, 2003 andthat at thetime of this decisionthereis no applicationpendingfor
siting of saidapproval.

H. No testimonywas offeredto contradictthe testimonyofKowaiski.

CONCLUSIONOF LAW

Basedupon the testimony, the exhibits admitted and the applicablelegal
argumentsandthe absenceofcompetenttestimonyto the contrary,the City Council
determinesthat theapplicanthassatisfiedCriteria NumberOneandthis facility is
necessaryto accommodatethewasteneedsof the areait is intendedto serve.
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Criteria2. The applicanthasestablishedthat the facility is designedand
locatedandproposedto be operatedsothat thepublic health,
safetyandwelfarewill beprotected.

FINDINGS OF FACT

Evidenceis supportof this finding:

A. Daniel J. Drommerhausen,a senior hydrogeologist employed by
EnvirogenInc. testified on behalfof the applicant.He testified that he is a

licensedprofessionalgeologistoftheStateofIllinois. Drommerhausentestified
that he hadconductedhydro geologicinvestigationsofthesitein question.He
alsoreviewedregionalhydrogeologicinvestigationsoftheIllinois StateGeolagic
Survey,Illinois StateWaterSurveyandthe U.S. GeologicSurvey.

It washisopinionthat thesiteis locatedatopSilurianDolomite bedrock.
HecharacterizedtheDolomite asa major variableaquiferwhoseproductivity
is affectedby glacialtill andPennsylvaniandepositsoverlyingthebedrock.He
reviewed174 private well logs within a two mile areaof the site. Hetestified
that thelogs did not containuseful hydro geologic informationbecauseof the
absenceof informationregardingcasingandsealingandthelackof appropriate
informationregardingwell yield.

He did testify that the original applicationwasbasedupon 19 borings
includingonewhichpenetrated59 feetinto bedrock.As aportionofthecurrent
applicationadditionalboringshavebeencompletedwhichinclude anadditional
24 boringstwo of whichwereangleborings.The currentapplicationincludes
waterleveldatafrom 36additionalmonitoringwells, 81additionalpermeability
tests.37packertestswereperformedincludingtestsin thecompetentbedrock.
59 slug testswereperformedincluding 50 in thebedrocksystemand10 in the
competentbedrock.

According to all of the testswhich were performed,Drommerhausen
found that the upperbedrockhadanaveragehydraulicconductivity of 5.3x10

4centimeterspersecond.Hefoundthat thecompetentbedrockhadanaverage
hydraulicconductivityof 1.1 x 105centimeterspersecond. Drommerhausen
further opinedthat thepotentiometricsurfaceof thewater in thebedrockwas
significantly higher than the baseof the proposedliner throughoutthe site.
Drommerhausen,applying “Darcy’s Law” determinedthat the groundwater
seepagevelocityis 3.7metersperyearin theweatheredportionof thedolomite
and.13 metersperyearin thecompetentDolomite
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He testified that the slightly downward vertical gradient in the Silurian
Dolomite betweentheweatheredandcompetentzoneswill bereversedinto an
upwardgradientafterlandfill construction.

Drommerhausenstressedin his testimony that the Applicant had
employedaconservativeapproachin modelingthe hydrogeologicpropertiesof
thesite, by creatinga model basedon Dolomite which wasthinnerthan that
found at the site. Using a model with thinner Dolomite, according to
Drommerhausen,demonstratesa more conservativeapproachas thinness
decreasesthe opportunity for dilution of thecontaminantswithin the landfill,
therebytendingto project highercontaminantconcentrationsat the point of
compliance. Consequently,evenif theextremesfor statisticaldeviationswere
to occur,the landfill would, nevertheless,remainin compliance.

Drommerhausenfurther testifiedthat theinward hydraulicgradientat
the site rangesbetween10 and 20 feet of positive hydraulic headdifference
betweenthepotentiometricsurfaceofthewaterin the dolomiteandthebaseof
the landfill liner. It is significant that neitherMr. Schuh,testifying for the
County nor Mr. Cravens, testifying on behalf of Waste Management,
contradictedthis basicfinding.

B. Devin Moose testified, as a professionalengineer, on behalf of the
applicant. He testified regardingthe designand proposedoperationof the
proposedlandfill. Moose’stestimonyis foundasstatedbelow.

Moosetestifiedthatthedesignis in accordancewith all StateandFederal
requirementsandmeetsandin someareasexceedsall applicableFederaland
State standards.That complianceincludesthe necessarysetbacksfor both
nearbyairports.Moosefurther testifiedthat therewasno impacton wetlands
andis not in a fault areaorunstablezone,not in aseismicimpactzoneanddoes
not impactanywild scenicriversorhistoricandnaturalareas.Furtherthesite
meetsall minimum setbackrequirementsfrom local watersupplywells, roads,
highways,occupieddwellings,schoolsretirementhomesandhospitals.

Accordingto Moose,thedesignincorporatesaninwardhydraulicgradient
wherethepotentiometricsurfacefor theuppermostaquiferwill besubstantially
higherthanthemaximumonefoot of leachateallowedat thebaseof theliner.



-Page9-

Moosealsodescribedthe compositeliner systemconsistingof at least3
feetof recompactedclayanda 60 mil. high densitypolyethyleneliner.
Moosealsodescribedanoptionto include a geo-compositeliner anddouble60
mu. HDPE liners in sensitivelocationssuchasthe sumpareasandv-notches.

Thedesignalsoincludesaleachatemanagementsystem,a gascollection
andmonitoringsystemandasystemformanagementofstormwater.Thestorm
water managementsystem includes 4 wet bottom detentionbasinswith a
combinedsurfaceareaof26 acres.Thiswill allow stormwaterto bedischarged
gradually into Minnie Creek.The systemalsoassuresthat storm water and
leachatewill beseparatedto assurethat no leachatewill bedischargedinto the
stormwater system.

Moose also testified regarding the operational plan for the landfill
includingthemeasuresto controllitter, odors,mudandothersimilar issues.He
described daily intermediate cover and the staffing and equipment
requirements.He establishedthatthefire protectionplanwasapprovedby the
City of KankakeeFire Department.

Moose’s presentationincluded a description of certain engineering
enhancementsthatexceedsminimumlandfill requirementsincludinga 12 foot
side liner, astructuralfill baseon top ofthephysicallycompetentbedrockand
underneaththe liner system.

Moosetestifiedthat theclosureprocesswill involve theplacementof final
coverof avegetativelayerof grasses.Postclosureactivitieswill includeground
watermonitoring andleachatecollectionfor a periodof 30 yearsor until such
time astheIEPA certifiesleachatemanagementis no longer required.

C. WasteManagementofIllinois, Inc. called StuartCravens,a geologist.

It was Cravensopinion that the entire depthof the Dolomite was an
aquifer.Hetestifiedregardingthedatahe observedfrom 4 wellsthepenetratei
the Dolomite. He characterizedthe area,including the landfill, asa fractured
bedrockaquiferto adepthof atleast50 feetbelow thetop ofthebedrock.Hewas
critical ofthe applicant’scharacterizationof the locationandthe extentof the
fracturesin theDolomite.
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Cravenscriticized the applicant’sboring logs as containinginadequate
information.Hedid acknowledgethat theboringlogs relieduponby him did not
containgeologicclassificationsandthathis logswereroundedto thenearestfoot
while thoseoftheapplicantwerestatedto .1 feet.Cravenstestifiedregardingthe
fact that hehadconductedcalculationsbasedupon his boringsbut was lacking
missing dataat the interfacebetweenthe weatheredbedrockand competent
bedrock.

Cravensalsotestified that over300 wells existwithin 2 miles ofthesite.
Heconcludedthatmorethanhalfofthewellsweredrawingwaterfrom thelower
zoneof theSilurian Dolomite.

D. KankakeeCountycalledJeffery Schuh,anofficer of PatrickEngineering
andalicensedprofessionalengineer.Schuh,testifiedthat therewasinsufficient
analysisto concludethatthe designofthelandfill wassafe.Heclaimedthatthe
calculationsconductedby theapplicantfailed to properlyestimatethehydraulic
conductivity of thebedrock.

Schuhtestifiedthatwhile hesupervisedbothChrisBurgerwho reviewed
anapplicationby co-objectorWasteManagementfor sitingofalandfill andSteve
Van Hook whohad reviewedtheprior applicationpresentedto the City, he had
noknowledgeofthe findingsof eitherofthoseemployeesunderhis supervision.
Thus, hewasunableto explainthefindings of approvalby his employeeof the
WasteManagementsiting applicationwith similar hydrogeologicconditionsas
the instant site nor could he respondto questionsregardingthe previous
testimonyof Mr. Van HoOk that the previousdesignwascompliantwith this
criteria if the landfill wasconstructedasdesigned.

Mr. Schuhdid not testify that thefacility wasnotprotectiveofthepublic
healthsafetyandwelfare,butonlythathefelt therewasinsufficientinformation
to concludethat the issueof public safetywasproven.

E. Dr. David Danielwascalledfor hisopinionsby the applicant.Dr. Daniel
is the Deanof the College of Engineeringof the University of Illinois. He has
extensiveexperiencein researchand consulting regardingpollution control
facility sitesincludingnuclearwastesitesandseveralfederal “superfund” sites.

Dr. Daniel testified that he had conducteda peerreview of the hydro
geologicinvestigation,the site’s proposeddesignandthe groundwaterimpact
evaluation.Heopinedthat theinward gradientdesignwas“stateoftheart” and.
would assurethe protection of the public safety, health and welfare and.
environment . He testified that the constructionof the facility, as designed,
would beconsistentwith theprotectionofthepublic healthsafetyandwelfare.
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He foundthat the groundwaterimpactstudywasextremelyconservative
andfurther underscoredthe protectionwhich the designof the landfill would
provide. He further testified that the characterizationof the bedrockas an
aquiferor an aquitardwasnot essentialto determinethesafetyof the landfill.
Rather the design included the use of the inward gradient assumingand
incorporatingthe assumptionthat thebedrockwas an aquifer.

Dr. Daniel further testified regardingthe use of “double liners”. He
testified that the useof double liners can be counter-productivedue to the
possibility of damageto theliner during the installationof the secondaryliner
andfurther thelackofproofof anybenefit to bederivedfrom adoubleliner. He
testified that the useof a doubleliner was of no benefit in the designof the
facility.

Addressingthe concernsof the Pollution Control Board, in its decision
regardingtheprevioussiting application, that theeffectivenessofthe inward
gradient “is compromisedwhen the aquifer lies below the foundationof the
landfill”, Dr Danieltestifiedthat theproperanalysisrequiredthat theDolomite
be consideredin its entirety. Oncethat analysisis accomplished,he said, the
dataresultingfrom thatanalysisdisclosesthatthepermeabilitesoftheDolomite
are high Onoughto actually increasethe upwarddriving force of the inward
gradient. Thus, thereis not issueregardingdownwardverticalmigrationand
theissuesraisedby the Pollution ControlBoard arenot applicableto this site
with this design.

Questionedon theissue of downwardflow in the Dolomite to which Mr.
Schuhhadalluded,ProfessorDanielreferredto flow calculationswhich hehad
performedfor thesite. Becausethesecalculationsweremadeto directly address
the merit of the issuesraisedby Schuh, they incorporatedthosecontentions.
Relying on thosecalculations, ProfessorDaniels statedthat the”gradient is
inward evenin the rock, andtheflow is inward in the rock.” Explainingwhy
thatresultoccurred,Dr. Danielreferredbackto thehigherpermeabilitesshown
to bepresentwhenthedolomitewasconsideredin its entirety,emphasizingthat
thosehigher permeabilitiesactually increasethe upwarddriving force of the
inward gradient.

F. The City previously retained Dr. Ralph Yarborough to review this
application as an independentgeologist. His conclusionsare included in the
record.He concludedthat the proposedlandfill could be constructedand the
groundwatersupplyof theimmediateareacanbeprotectedasprojectedby the
applicant.Herecommendedthegroutingoftheopenjointswhicharelocatedin
the exposedcompetentdolomiteon thelandfill invert.
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CONCLUSIONOF LAW

Basedupon all of the testimonyprovidedherein,it is clear that the proposed
designandproposedoperationplansatisfiesCriteriaNumberTwo andthat thefacility
is designed,locatedandproposedto be operatedso that thepublic health,safetyand
welfarewill beprotected.Saidconclusionis basedupon thesespecificfindings:

1. Thebedrocksystemis anaquifer.

2. Thereis sufficient evidenceto establishthat the applicant’scharacterization
of thebedrock,basedupon the measuredcharacteristicsasestablishedby the
numeroustestborings, is consistentwith all otherregionaldata.

3. The modelingperformedby the applicantis sufficient andaccurate.

4. The inward gradient design is adequateto eliminate the need to model
downwardmovementof contaminants.

5. Thepotentiometricsurfaceof thebedrockis sufficiently abovethebaseofthe
liner and the maximum allowablelevel of leachate,which createsan inward
gradientwhich is consistentwith theprotectionof theenvironment

6. The groundwaterimpactevaluationsaresufficiently accomplishedandare
supportiveof theapplicant’switness’opinionsthat thedesignis consistentwith
theprotectionofthepublic healthandenvironment.

7. The applicantand the testimonyof Stuart Cravensare consistentin the
characterizationofthe bedrocksystem.

8. Thecriticism of StuartCravensregardingthe dataof the applicant’sboring
datais notpersuasivedueto thelackofsignificantinformationin thedataupon
whichhe relied.

9. ThetestimonyofJefferySchuhfailedto considerthe testingperformedby the
applicant. Further his testimony regarding his lack of knowledge of the
conclusionsof employeesunder his direct supervision on similar issues
underminedhis credibility.
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10. The testimony of Dr. David Daniel is persuasive.His credentialsand
qualificationsindicatesubstantialknowledgeandinvolvementbothin thedesign
and remediationof solid wastedisposalsites. His clear opinionswere highly
supportiveof the applicant’ssatisfactionof this criteria. Dr. Daniel’s testimony
is found to be of substantialimportancedue to its clarity and his extensive
backgroundandthoroughknowledge.

11. The opinion of Dr. RalphYarboroughis also foundto be supportiveof the
applicant’sposition. Dr. Yarborough,while not a formal witness, washiredto
review the dataof the applicationandthe testimonyof the hearing.The City
Council relies upon his opinion for the benefit of corroborationand input
regardingspecificconditionstobeattachedto thegrantingor denialofthesiting
application.

The City specifically requeststhe additional conditions describedbelow be
imposedin ordertoprovideadditionalassuranceaboveandbeyondthatrequiredby the
EnvironmentalProtectionAct in orderto provideadditionalassuranceof compliance
with this criteria. However,evenwithout theseconditions,theCity Council finds that
the criteriahavebeensatisfiedby theevidence. In theeventthat additionalborings
determine that additional protection of any aquifer that may exist, it is the
understandingandexpectationofthe City that the technicalexpertiseof theIllinois
EnvironmentalProtectionAgencymakesuchadditionalrequirementsoftheapplicant,
assaidtechnicalexpertiseshalldetermineis necessary.

ADDITIONAL CONDITIONS

A. The City Council doesdesire to attachcertain conditions in order to
reassurethe residentsof the general area of the viability of the design.
Specifically, City Council requeststhefollowing conditions.

1. The City shallprovidea duplicateconstructionquality assurance
programwhichwill monitortheconstructionof thelandfill to assurethat
the constructionis consistentwith the final design-aspermittedby the
IEPA. TheCity programwill provideinspections,monitoring,observation
and documentationof thefollowing constructionstages:

a. Excavation, grading and preparation of the subgrade and
foundationto designparameters.

b. Placementof thecompactedlow permeabilitysoil liner.
c. Placementof geomembraneandgeosyntheticcomponents.
d. Installation of theleachatemanagementsystems.
e. Placementof final cover.
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f. Installationof the gasmanagementsystem.
g. Constructionofsurfacewaterditches,channels,berms,basinsand

drainagestructures.
h. Placementof concretestructures.

The costsof this CQA shallbe reimbursedby the applicantto the City.

2. Thataminium onehundredfootsetbackshallbemaintainedfromMinnie
Creekto thesolidwasteunit boundary.This setbackmayincludeanyeasement
or right-of-way grantedto the Minnie CreekDrainageDistrict for accessfor
cleaningof thecreekandmaintenanceofanyspoils derivedfrom thatportionof
thecleaningwhich takesplaceabuttingthefacility.

3. Leachatestorageshallnotbepermittedin surfacepondsor lagoonsin any
point in the developmentor operationofthelandfill.

4. Any leachatestoragewhich would occur outside the wastereceiving
boundaries,shall occur in a location within the boundariesof the facility
boundaryand shall be a minium of 5 feet aboveexisting grade in an area
protectedby otherbermsof a designandspecificationapprovedby the City of
Kankakeeandthe Illinois EnvironmentalProtectionAgency.

5. The quality andcompositionofleachateshallbemonitoredto assurethe
ability of the KankakeeRiver Metropolitan Agency Regional Waste Water
TreatmentPlantto treat saidleachateon a more frequentbasisthanproposed
by the applicant.

6. The 12 foot sideliner shallbeconstructedbetweenthelandfill sidewalls
and Minnie Creek and side walls shall be subjectto the quality assurance
programdescribedabove.

7. All storm watershall be routedto the sedimentationbasinsduring the
constructionperiodandretainedin thebasinsprior to discharge.Monitoringof
said dischargewill be reviewedby the City to assuresedimentationcontrol
during the construction,operationandclosureandanypostclosureperiod.

8. The sedimentationbasinsclosestto the initial cell constructionshallbe
constructedsoasto assurethat anydewateringoftheweatherbedrockstratum
takesplaceinto the sedimentationbasins.
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9. Adequatemeasuresshallbe takento assuretheprotectionof anyandall
aquifersfrom anycontaminationasrequiredby theIEPAthroughitspermitting
process.Uponthe determinationof the necessarymeasuresof protection,said
measuresshallbe also approvedby the City of Kankakee.

10. The applicant shall investigateand usephyto-mitigation through the
selectionof appropriateplants,to reducecontamination.That,if necessary,the
City shall, at all applicantsexpense,retainabotanist/biologistfor thepurposes
of providing consultationto assureappropriateapplicationof this condition.
Costsof saidconsultantshallbereimbursedto the City by the applicant.

11. Providesamplingof the stormwater quality in the sedimentpondsand
Minnie Creekonat leasta quarterlybasisandduring anyextremeeventssuch
ashighor low flow events.

12. Provide a specific descriptionof the mannerin which the contaminated
water will be collected or stored and develop a plan to assurethat the
contaminatedwaterdoesnot leavethe site.

13. Facility inspections and plan updates shall be performed at least
quarterly to detect any potential problems in the Storm Water Pollution
PreventionPlan.

14. In theeventthat anydewateringoccurs,effectson Minnie Creekand its
surroundingenvironmentshallbe identified asa resultof the said dewatering
andassociatedplanandshallbesubmittedto the City for reviewandapproval.

15. Anywashingofwheelsofthetrucksshouldberoutedthroughanoil-water
separatorandassurethat therunofffrom anywheelwashingwill not impactthe
quality ofwater in Minnie Creek.

16. The Spill Prevention and Control Plan should identify the type of
equipmentthatwill operateandbestoredonsite,thelocationoftheequipment,
thepotentialsourceandtypeofrelease,theamountoffueloroil thatwill bekept
on site andhow oil or fuel productswill be containedor capturedif a release
occurs. In addition,theplanshoulddescribethetype ofspill controlequipment
bothasto its maintenanceandits location. Theapplicantshallalsocreatea spill
pollution controlandcounter-measuresplanfor the site.
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17. All stormwatercontactingthevehiclefuel andmaintenanceareashallbe
divertedthroughanoil waterseparatorprior to dischargingto thesitedrainage
ditch orsedimentpondsandshallbemonitoredfor water quality.

18. The landfill shall be requiredto meet Phase2 MS4 requirementsin
conformitywith the City of KankakeeSeparateStormSewerProgram.

19. Becauseof ConsumersIllinois Water Company’s(hereinafter“CIWC”)
expressedinterestin assistingthemonitoringofthefacility andcooperatingwith
theapplicant,the following additionalconditionsare imposed:

a. TheapplicantshallallowCIWC to reviewandadviseregardingthe
proposedmonitoring of theupperaquifer.

b. Allow CIWC to reviewandadviseregardingall samplingprograms
for storm watermanagementsystems.

c. Allow CIWC to reviewthesamplingfrequencyandtheconstituents
to betestedasa resultof anydewateringwhich occurafterwaste
placement.

d. Allow CIWC to reviewthesamplingfrequencyandtheconstituents
for which testing will occur regarding the vehicle fueling and
maintenancearea.

e. Allow CIWC to participate in construction quality insurance
meetings.

20. Theapplicantshallcausethepressuregroutingofall openjoints foundin
the exposedcompetentDolomite on the landfill invert asthoseopenjoints are
discovereduponremovalofthe weatheredrock andprior to the installationof
any liner consistentwith theapplicationpreviouslyfiled..

.21. The City Council specifically finds that there is substantialpolitical
interestin therequirementsofa“doubleliner”. The evidencein this hearinghas
established,without contradiction, that a double liner does not offer any
substantialadditional protectionand its installation may be harmful to the
underlying liner system. However, as an additional condition, should it be
determinedeitherby statuteor regulationthat a“doubleliner” systemprovides
anysubstantialmeasureof additionalprotection,the City Council herebywill
require the applicantto install such a double liner in accordancewith said
statutesor regulations.
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Criteria 3: The facility is locatedso asto minimize incompatibility with the
characterof thesurroundingareaandto minimize theeffect and
valueof the surroundingproperty.

FINDING OF FACT

Evidencein supportoffinding:

1. MichaelDonahuetestifiedasanurbanplannerregardingtheimpactsof
theproposedfacility on the areain which it is proposedto be located.

2. He describedthe existing areamainly as agricultural with growing
commercialand industrial development.

3. TheKankakeeCountyZoning Ordinance,previouslyzonedthis property
asindustrial.

4. The City ofKankakee,uponannexationzonedthepropertyas industrial.
Donahuetestifiedthat this facility would becompatiblewith suchuses.

5. Dr. PeterPolettitestifiedthattheproposedfacility wouldhaveno negative
impacton the surroundingrealpropertyvalues.

6. He testified regardinghis studiesof impact on real estatevaluesat a
numberofproposedsanitarylandfill sites. Hetestifiedthat hisstudies,aswell.
asindustrial literature, indicatedthat landfills do not negativelyimpact real
estatevalues.

7. At the proposedsite he performedan analysiswherehe comparedreal
estatevalueson anareasurroundingthecurrentlyoperatinglandfill with sales
in the greaterKankakeearea. Hefoundtherewasno statistically
significant differencein the price of vacantground,improvedlots andsingle-
family homesbetweentheoperatinglandfill areaandthecontrol area.

8. Dr. Poletti further testified the applicanthasinstituteda real property
protectionprogramofferinglandownersin theimmediatefacility the ability to
lock in acurrentvalueoftheir property. However,Poletti testifiedthat sucha
planwasnot necessarydueto thelackof impacton values.
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9. Noempiricalevidenceorstudieswereofferedby anyotherwitnessto show
a negativeimpactof a solidwastelandfill on surroundingrealestatevalues.

10. Poletti testified that he had re-evaluatedhis analysisafter the initial
testimonyin theprior applicationsubmittedto the City He acknowledgedthat
additionalsaleshadoccurredbut that thosesalesdid not in anywaychangehis
evaluation.

CONCLUSIONOF LAW

Basedupontheevidenceofferedhereinit is determinedthatthefacility is located
in suchamannerasto minimize incompatibilitywith thecharacterofthesurrounding
areaandwill haveno effect on the valueof the surroundingproperty. Saidfinding is
supportedby the evidencedescribedaboveand is generallywithout contradiction.
Applicant hasestablishedsufficient evidenceto satisfyCriteria NumberThree.
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Criteria 4. The applicanthasestablishedthat the facility is locatedoutside
theboundaryofthe 100-yearFloodPlain.

FINDINGS OF FACT

Evidencein supportof this finding:

1. The applicant’switnessDevinMoosetestifiedasaprofessionalengineer
that baseduponthemost recentmapsofthe FederalEmergencyManagement
AgencyMapsthat theentire site is outsidethe 100-yearFlood Plain.

2. Therehasbeenno testimonyto thecontrary.

3. Evidencein the form of public commentwas receivedregardingpast
flooding in the areasurroundingthe facility which occurredmost severelyin
1957. However,that evidencedoesnot alter thecurrentmapsdescribedabove
which considerdrainageimprovementsmadesincethat time.

4. The applicant has establisheda proposedstorm water management
systemwhich will allow for a controlledreleaseof stormwater.

5. The stormwatermanagementplanwill assureamorecontrolledeffectof
stormwateron the surroundingpropertiesthancurrently occurs.

CONCLUSIONOF LAW

Basedupontheevidenceoffered, theCityofKankakeefinds theproposedfacility
is outsidetheboundariesofthe100-yearFloodPlain. CriteriaNumberFouris satisfied.
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Criteria 5. Theapplicanthasestablishedthat theplanofoperationsfor this
facility is designed so as to minimize the danger to the
surroundingareasfrom fire, spillsor otheroperationalaccidents.

FINDINGS OF FACT

Evidencein supportof this finding:

1. Devin Moose testified that this facility with the applicationcontains
detailedemergencyresponsefor fire, spills andotheroperationalaccidents.

2. Moosealso testifiedandofferedevidencethat the City of KankakeeFire
DepartmenthadreviewedtheFire ProtectionPlanandhadissuedits approval
ofthe plan.

3. No evidencewasintroducedindicating that any respondingagencywas
incapablewith anysuchaccidentwhich mayoccur.

CONCLUSIONSOF LAW

The applicanthas establishedthat the plan of operationfor this facility is
designedto minimize the dangerto the surroundingareasfrom fires, spills, or other
operationalaccidents.The applicanthasintroducedtheonly evidenceon this issueand
thereis no contradictoryevidence. Theapplicanthasproducedsufficient evidenceto
satisfy Criteria NumberFive.

ADDITIONAL CONDITIONS

1. A conditionoftheapprovalofthisapplication.shall.includeareqnirement
that theapplicant,prior to commencingofoperations,shallworkwith the
City of KankakeeFire Departmentto assurethat theoperationalplanis
consistentwith the emergencyresponseof the City of KankakeeFire
Departmentandto assurethat the City of KankakeeFire Department
shall be informed at all times regarding any potential hazardous
conditionswhich may existsandwhich would increasethe likelihood of
anyaccidentlyfire, spill or otheroperationalaccident.
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Criteria 6.. Theapplicanthasestablishedthetraffic patternsto andfrom the
facility are designedso as to minimize the impact on existing
traffic flows.

FINDINGS OF FACT
Evidenceofferedin supportof this finding:

1. TheapplicantcalledMichaelWerthmann,alicensedprofessionalengineer,
who conductedaTraffic ImpactAnalysis. Werthmanntestified regardingtwo
proposedtraffic patternswhich weredescribedasa Northernaccessrouteand
a Southernaccessroute. Hetestified that sincepreparinghis initial reportfor
the prior applicationthat no changeshad occurredwhich would causehim to
modify his opinions.

2~ A Northernaccessroutewaspreferreddueto thefact that it reducedthe
numberof residencesaffectedby thetraffic.

3. Werthmanntestifiedthatall relevantintersectionsinthe Northernaccess
alternativewereat anA orB servicelevel. He indicatedthat thoseservicelevels
would beunchangedby theprojectedtraffic associatedwith theconstructionand
operationofthefacility.

4. In his opinion, thelandfill would haveno measurableimpacton existing
traffic patternsand that the traffic patternswere designedto minimize the
impacton the existingtraffic.

5. Werthmann further testified that the applicant was agreeing to a
commitmentto pay for all necessaryupgradesto all road and intersectionsto
accommodatean accessroute for trucks of 80,000lbs. capacity.The financial
costswill include the widening of the roadsat certain intersectionsin order
increaseavailableturn radius.

6. Thereis no evidenceindicating that the traffic pattern to andfrom the
facility aredesignedotherthanto minimize theimpactonexistingtraffic flows.

7. It is afinding ofthe City of CouncilofKankakeethat theNorthernroute
is thepreferredroute.

8. If for any reasonthe Southernroute is designedand permittedby the
IEPA asthepreferredroute,theconditionsasdescribedbelowshallbe imposed.
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CONCLUSIONSOF LAW

Basedupontheevidenceandsubjectto theconditionsdescribedherein, theCity
of Kankakeefinds that the applicanthasestablishedthat the traffic patternsto and
from thefacility aredesignedso asto minimize theimpacton existingtraffic flows and
thereforehassatisfiedCriteria NumberSix.

ADDITIONAL CONDITIONS

1. The City Council of Kankakeerequeststhat thefollowing conditionsto be
imposed.

A. ThattheNorthernroute,asdescribedin thetestimony, beutilized
andbe thepreferredroute

B, That all trucks ownedor underthe control of the applicantbe
restrictedto thedesignatedroute.

C. That all roadwaysbebroughtup to standardsin accordancewith
the City of KankakeeEngineeringrequirementsto accommodatetrucks
of 80,000lbs. at theexpenseof the applicant.

D. That all transportingvehiclesto the facility shouldbe coveredor
enclosedasrequiredby Statelaw in orderto reduceliter
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Criteria 7. The applicant has establishedthat the facility not be usedto
store, treat or disposeof hazardouswaste.

FINDINGS OF FACT

Evidencein supportof finding:

1. Devin Moose,witness for the applicanthastestified that this proposed
facility will not permitted, nor will it be used to store, treat or disposeof
hazardouswaste.

2. There is no needfor a finding or additionalevidenceon this criteria as
suchcriteria is not applicableto this application.

CONCLUSIONSOF LAW

This facility will not beusedto store,treatordisposeofhazardouswaste.
Criteria NumberSevenis not applicable.
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Criteria 8. The applicant has establishedthat KankakeeCounty hasnot
adopteda solidwasteplanwhich is consistentwith theplanningrequirementsofthe
Local Sold WasteDisposal Act or the Solid Waste Planningand RecyclingAct.
Alternatively, if such a plan doesexist, the applicanthas establishedthat the
applicationis consistentwith theplan.

FINDINGS OF FACT

Evidencein supportof this finding:

1. Kankakee County has adopted a Solid Waste ManagementPlan,
(hereinafter“theplan”). Theplanwas adoptedon October12, 1993.

2. Prior to the time of the adoption of the plan a solid waste advisory
committeewasappointed.After thecommitteewasappointedtheinitial drafts
ofthe planwereapparentlydeveloped.

3. Pursuantto the Freedomof InformationAct, a requestwasfiled by the
City of Kankakeewith KankakeeCounty for all information concerningthe
adoptionof theplan andits amendments,including recordsof all noticesto the
municipalitiesregardingtheplanandits adoption.

4. TheresponseofKankakeeCountyis includedin City ofKankakeeExhibit
NumberOne.KankakeeCountyfiled additional documentsafter the evidence
hadclosedbut during theperiodthat therecordwasopenfor public comment.
Thereis no evidencethat the responseto the City pursuantto the Freedomof
InformationAct requesthasnot beensupplemented.

5. The recordswhich have beenproducedand filed herein provide no
evidencethat KankakeeCounty providedwritten notice to all municipalities
whenplandevelopmentbegan.

6. The records which have been produced and filed herein provide no
evidencethat KankakeeCountyprovidedanyperiodicwrittenprogressreports
to anymunicipality or anyotherentity concerningthepreparationof theplan.

7. The recordswhich have been producedand filed herein provide no
evidencethatcopiesoftheplan,asproposed,were.submitted.to.all municipalities
or to anyotherentity prior to its adoption,for reviewandcomment.
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8. The records which have been producedand filed herein provide no
evidenceof anynotice to anybody or entity or of anypublic hearingsor public
notice prior to the adoptionof any of the amendmentsto the plan adoptedby
KankakeeCounty.

9. The planwasre-adoptedby the KankakeeCountyBoard on August18,
1995 and a five yearupdatewasapparentlyadoptedon July 31, 2000.

10. Prior to October9, 2001, theplanprohibitedanyout-of-countywaste.

11. The planwasamended,October9, 2001. This amendmentremovedthe
prohibition againstout-of-countywaste.

12. Thereafter,the languageincludedin the October 9, 2001 amendment
provided:

“Kankakee County hasa single landfill ownedand operatedby Waste
ManagementofIllinois, Inc.. Thislandfill hasprovidedsufficientcapacity
to deposeofwastegeneratedin KankakeeCountyandits owneradvised
the County that it plans to apply for local site approvalto expandthe
facility to provideadditionaldisposalcapacityto the County. Operation
ofthelandfill hasbeenconductedpursuantto a landfill agreementsigned
by the County and Waste Managementin 1974 and subsequently
amended.In theeventsiting approvalfor anexpansionis obtained,the
landfill wil.l providea minimum of 20-yearsof disposalcapacitythrough
expansionof the Kankakeelandfill. An expansionof the landfill, if
approved,will satisfytheCounty’sWasteDisposalneedsfor anadditional
20 years. No new disposalfacilities will be necessaryor desired,in
KankakeeCounty for purposesof implementingthe plan. Kankakee
County will not supportandwill contestthe developmentof any other
landfill in theCounty,unlesstheexpansionoftheexistinglandfill is not
approved.”

13. Pursuanttotheevidenceoffered,theamendmentwasnotsubmittedtothe
City, nor any other municipalitiesor any other entity prior to, or after, its
adoption. The amendmentwas not submitted to the State of Illinois
EnvironmentalProtectionAgencyuntil June19, 2002, four daysfollowing the
commencementof thesiting hearingin theprior applicationproceedingsbefore
the City of Kankakee.



-Page26-

14. TheplanwasamendedagainonMarch 12, 2002,thedayprior to thefiling
oftheprior application. This amendmentprovided“an expansionoftheexisting
landfill, if approved,would thensatisfytheCounty’swastedisposalneedsfor at
leastan additional20 years.In andin accordancewith theplan (asamended),
aswell asrelevantprovisionsof thelocalSolidWasteDisposalAct andtheSolid
WastePlanningandRecyclingAct, nonewlandfill facilitieswould benecessary.

15. In addition, the amendmentprovidedthat a “privately owned” landfill
would meetthe disposalneedsofthe Countyfor a 20-yearperiod. In addition,
theplanrequiredtheexistenceof anEnvironmentalContingencyEscrowFund,
aDomesticWell WaterProtectionProgramandaRealPropertyProtectionPlan.

16. TheMarch 12, 2002 amendmentwasnot submittedto anymunicipality
including the City of Kankakeeprior to its adoption.It alsowasnot submitted
to theStateofIllinois EPA subsequentto its adoption,until June19, 2002,four
daysafter the commencementof the hearingfor theprior application.

17. Subsequently,theIllinois Pollution ControlBoardfoundtheSolidWaste
PlanofKankakeeCountyto beambiguousin its decisionregardingtheprevious
siting application.

18.- On February11, 2003, KankakeeCounty againadoptedanamendment
to its Solid WasteManagementPlan.That amendmentprovided:

“It is theintentofKankakeeCountythatno landfills or landfill operations
be sited, located,developedor operatedwithin KankakeeCountyother
than the existing landfill locatedsoutheastof the intersectionof U.S.
Route45/52 and6000 SouthRoadin Otto Township,KankakeeCounty,
Illinois. The only exceptionto this restrictionon land filling is that an.
expansionofthe existinglandfill on the realpropertythat is contiguous
to the existing landfill would be allowedunderthis Plan.The expansion
ordevelopmentofalandfill ontherealpropertycontiguousto theexisting
landfill would limit the impactsof land filling activity in the County.
Accordingly,thedevelopmentof anyotherlandfills in theCountyon land
that is not contiguousto the existing landfill is inconsistentwith this
County’s Solid Waste ManagementPlan. A noncontiguouslandfill is
inconsistentwith this Planregardlessof whetherit is or to be, situated
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upon, unincorporatedCountyland, incorporatedmunicipal land, village
land, townshipland, or anyotherlandwithin the Countybordersthat is
not contiguousandadjacentto theexisting landfill.” (sic)

19. The City of Kankakeehas adoptedits own Solid Waste Plan which
addressestheneedfor solidwastedisposalfor the City’s residents.

20. TheCity ofKankakee,aspreviouslydescribed,hastheauthorityfor siting
of a solid wastedisposalfacility within its own boundaries.

21 At thetimeofthis finding,(August18, 2003),no expansionof any current
KaukakeeCountylandfill hasbeenapproved,includinganyapplicationforsiting
of anyfacility nearorat the siteof thecurrentlyoperatingWasteManagement
Landfill.

22. An applicationwasfiled with KankakeeCounty by WasteManagement
of Illinois, Inc., to expandits facility on March 29,2002whichwasscheduledfor
a public hearingon July 22, 2002. No public hearingtookplacedue to thefiling
of a motion to dismissfor lack of jurisdiction for failure of propernotice. The
applicantrequestedthatthematterbecontinued.A secondapplicationforsiting
wasfiled by WasteManagementwith KankakeeCounty. The approvalof that
sitingapplicationwasreversedby theIllinois PollutionControlBoardonAugust
7, 2003 when the Board found that KankakeeCounty lackedjurisdiction to
conductthe siting hearingwhich it hadpreviouslyconducted.

23. Thefacility proposedby TownandCountryInc .will meettheneedsof the
disposalofthe City ofKankakee’ssolid wastefor a guaranteedthirty years.

24. The City of Kankakeehasthelargestdemandfor disposalof solidwaste
in KankakeeCounty.

25. In light of the fact that no expansionof any “existing” landfill hasbeen
approved,this applicationis consistentwith the County’s desireto have one
locationandone landfill.

26. No witness has testified that the application is inconsistentwith the
KankakeeCounty Solid WastePlan.
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27. The applicanthasagreedto post a liability insurancepolicy in the face
amountof $5,000,000.00which is in excessof therequirementsof theplan.

28. Theapplicanthasinstitutedapropertyvalueguaranteeprogramandhas
madeoffersto surroundingpropertyownersin compliancewith therequirements
oftheplan.Theapplicanthasalsoincludeda domesticwellwaterprotection-plan
which equalsor exceedstherequirementsof the plan.

29. The applicant has enteredinto a host agreementwith the City of
Kankakeein compliancewith the plan.

30. Thesiteproposedby this applicationis contiguousto anexistinglandfill
and the Waste Management,Inc. operating landfill, in that it is in close
proximity as the proposedsite is within two miles of the operatingand an
existing landfill.

31.. The County’splanis ambiguouson its faceasit is appliedto thesefacts.
in that the recitalsinclude a stateddesireto avoid a “secondnon-contiguous”
landfill. Furthertheplanallows for the expansionof“the existinglandfill” when
in fact the undisputedevidenceestablishesthat more than 20 landfills exist
within KankakeeCounty.

CONCLUSIONSOF LAW

TheCity Council finds thefollowing:

1. KankakeeCountyhasnotadoptedaSolidWasteManagementPlanwhich
is consistentwith the planningrequirementsof theSolid WastePlanningand
RecyclingAct.

2. KankakeeCounty failed to provide the requirednoticesto the City of
Kankakeeandothermunicipalitiesprior to theadoptionof theplanandfurther
failed to notify or providefor anypublic hearingsor otherplanningprocessesin
the adoptionofits subsequentamendmentsto theplan.

3. The applicationis consistentwith theKankakeeCountyPlanasadopted
dueto thepatentandlatent ambiguityof theplanandthe failure to defineand
describetermsof the plan including “contiguous” and“existing”. Becausethe
currentsite is locatedsoasto benear,and in an areawhich is contiguous,the
siteis consistentwith theplan.
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4. The applicationis in all otherways compliant and consistentwith the
plan. The applicationis further consistentin that no othersiting or expansion
hascurrentlybeenapprovedfor anyothersite within KankakeeCounty.

5. TheCity furtherholdsthat in its opiniontheplan, asrepeatedlyamended
by KankakeeCounty constitutesan illegal andunconstitutionalinfringement
upon its statutoryauthority to site a solid wastedisposalfacility and uponits
constitutionalauthorityasa HomeRuleUnit of government,but concedesthat
theHearingOfficer andthis City Councilarewithout authorityto makesucha
finding within theconfinesofthis hearing.

6. The applicanthassatisfiedthe requirementsof Criteria NumberEight.
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Criteria 9. The applicant has establishedthat this facility is not located
within a regulatedrechargearea.

FINDINGS OF FACT

Evidencein supportof this finding:

1. TheapplicantthroughDevin Moosehasestablishedthat thesiteis notwithin
any regulatedrechargeareaas designatedby the State of Illinois. Said finding has
beenverifiedby theJEPA.

CONCLUSIONSOF LAW

The facility site is not locatedwithin a regulatedrechargeareaand Criteria
NumberNine is not applicable..
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FINAL APPROVAL OF CITY OF KANKAKEE CITY COUNCIL

Baseduponall ofsaidfindingsandconclusions,theCity Councildoesherebyfind
that theSitingApplicationfiled hereinhassatisfiedall criteria.imposedby Statuteand
OrdinanceandthereforeapprovestheSitingApplicationsubjecttotheconditionsstated
herein.

Mayor DonaldE. Green

Ayes:
Nays:
Absent:
~bstentions

12
1
0
1

Attest:
City Clerk
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