
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD RECEIVED

CLERK’S OFFICE

PEOPLEOFTHE STATE OFILLiNOIS, ) AUG 1 82003
Complainants, ) STATE OF ILLINOIS

) PCB# 0107 Pollution Control Board
vs. ) (Enforcement-Air)

)
QCFrNTSHERS,INC., anIllinois Corporation,)

Respondent. )

NOTICEOFFILING

To:
Ms. PaulaBeckerWheeler
AssistantAttorneyGeneral
Office oftheAttorneyGeneral
188 WestRandolphStreet,20thFloor
Chicago,Illinois 60601

Mr. BradleyHalloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 W. RandolphStreet
Chicago,Illinois 60601

PLEASETAKE NOTICEthatI havetodayfiled with thepersonslisted aboveacopyof
RESPONDENT!SRESPONSETO MOTION TO QUASH SUBPOENAonbehalfof
QC Finishers,Inc., acopyofwhich is herebyserveduponyou.

Respectfullysubmitted,

HeidiE. Hanson
Dated August15, 2003

Heidi E. Hanson
H. E. Hanson,Esq.P.C.
4721 FranidinAve,Suite1500
WesternSprings,IL 60558-1720
(708)784-0624
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

PEOPLEOF THE STATE OFILLiNOIS, )
)

Complainants, )
) PCB#01-07

vs. ) (Enforcement-Air)

)
QC FINISHERS,INC., anIllinois Corporation,)

)
Respondent. )

RESPONDENT’SRESPONSETO MOTION TO QUASH SUBPOENA

NOW COIvIESRespondent,QCFinishers,Inc. by andthroughits attorney,H. E.
HANSONESQ.P.C.andfor its RESPONSETO MOTION TO QUASH SUBPOENA
statesasfollows:

1. On July25, 2003Complainantfiled aMotion to Quasha subpoenafor
depositiondirectedto Ms. CrystalMyers-Wilkins.

2. Pursuantto theJuly 17, 2003HearingOfficer orderin thiscasethedatefor
filing aresponseto thatMotion wasextendeduntil August15, 2003.

3. Ms. Myers-Wilkinshasbeeninvolvedin discussionsandcorrespondence
regardingQ C Finishers,Inc. beginningon orbeforeFebruaryof2000. Shehasbeen
involved in permit andtechnicalissuesaswell asbeingtheIEPAattorneyassignedto this
matter. (SeeAttachment1, Ms. Myers.Wilkins Affidavit, Attachment2, a letterfrom Ms.
Myers.Wilkins regardingcalibrationofemissionmonitors,andAttachment3, a “sign-in”
sheetfor ameetingonamonitoringissuewhich involvedthreeunrelatedcompanies.)

4. Thebasisfor Complainant’smotionis thatbecauseMs. Myers-Wilkinsis
anattorneyandis employedby theIllinois EnvironmentalProtectionAgencyall ofher
knowledgeregardingthiscaseis either irrelevant,attorney-clientprivileged,orsubjectto
thework productdoctrine.

5. Complainantoffersno evidencewhatsoever,for its assertionthat Ms.
Myers-Wilkinsknowsnothingthatwould be discoverable.

6. TheIllinois PollutionControlBoardrejectedtheIllinois AttorneyGeneral’s
previousattemptto insulatestateattorneysfrom theBoard’sdiscoveryprocess.In
TheresaCastellariet alv. JohnPrior,PCB 86-79,1987111.ENV LEXIS 311 (May 28,
1987),thenAssistantAttorneyGeneral,JoeMadonia,wassubpoenaedto a Board
Hearing. Hemovedto quashon thegroundsthathe hadno personalknowledgeofthe
violationsandthat anyotherrelevantknowledgewasprivilegedundertheattorney-client
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privilege,workproductdoctrineor aspartofsettlementdiscussions.TheHearingOfficer
deniedthemotionto quashstatingthat “Madoniacouldmakespecificobjectionsto
questionsdealingwithprivilegedinformationwhenhetestified.” Madoniathenwalked
out ofthehearingin apparentdefianceoftheHearingOfficer’s order. Respondentmade
anoffer ofproof”asto whathehadexpectedMadoniato testil~rto”, whichoffer was
acceptedby theHearingOfficer andlaterbytheBoard. Castellari,at *38..42.

7. With regardto therelevanceofMs. Myers-Wilkins testimonythe
Complainanthasasserted(Motion, para.9),that “CrystalMyers-Wilkins is not aexpertin
theareasallegedasviolationsin thecomplaintthereforeanytestimonyby herto this issue
wouldbeirrelevant.”

8. This misstatestheapplicablestandardin anumberofrespects.

a. Nowherein theBoardrules, or theapplicablecourt rules, doesit state
that only theknowledgeofexpertscanbe relevantor that discoverymust
belimited to expertknowledge.

b. Evenif her testimonywere shownto be irrelevantthat alonewould not
provide support to quasha subpoenafor deposition. Board rule, 35 III.
Adm. Code 101.616(e)statesthat “...it is not a groundfor objectionthat
thetestimonyofa deponentor personinterrogatedwill be inadmissibleat
hearing, if the information sought is reasonablycalculatedto lead to
relevantinformation.”

c. The“areasallegedasviolations” arenot theonly mattersat issuein this
proceeding. TheBoard will also considerthe factors listed in 415 ILCS
5/33(c) and 42(h) at the hearing,thereforeinformation relating to those
issueswill alsoberelevant.

9. Ms. Myers-WilkinsknowledgeofthecircumstancesofQ C Finishersis
clearlyrelevantfor purposesofdiscoveryin that:

a. Shehasbeeninvolved in a variety of issuesrelatingto Q C Finishers,
including technicalandpermitissues. (SeeAttachments2 and3).

b. She signed the affidavit supporting Complainant’sresponseto the
Requestfor Productionstating that “to the best of my knowledge and
belief, that Plaintiffs [sic] responsesto the Respondent’sRequestfor
Productionare responsiveand complete. I can further statethat, to the
bestofmy knowledgeandbelief, that thefactssetforth in theresponsesto
the Respondent’s Interrogatories are true, accurate and complete.”
(AttachmentI). Ms. Myers-Wilkinswasthe nnly affidavit supportingthe
responsesrelatingto theunderlyingissues. (Another affidavit was offered
to supportpenaltycalculationsonly.)
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c. In Complainant’s Responseto Interrogatories and Request for
ProductionMs. Myers-Wilkins’ was the Qnly [EPA employeelisted as
havingbeeninvolved in responsesto Interrogatories1. through24. (See
pages 7 and 8 of the Complainant’sResponseto Interrogatoriesand
Request~forProduction,attachedheretoasAttachment4). If shein fact
hadno relevantknowledgethe Complainant’sresponseto interrogatories
would be grosslyinadequateand improperpursuantto 35 III Adni Code
101.620(b).

10. Complainantfailed to showthatMs. Myers-Wilkinspossessesno relevant
knowledge,insteadher long terminvolvementwith theQ C Finishersmatterandpermits,
andher answersin supportofdiscovery,mandatetheoppositeconclusion.

11. Complainanthasalso assertedthatRespondenthasotherpotential
witnessesavailable. Motionpara.8. Thefactthatotherwitnessesarelatermadeavailable
for depositiondoesnot serveasa reasonto quashasubpoena.,especiallygiven thefact
that it wasMs. Myers-Wilkinswho provideddiscoveryresponses.

12. Theargumentthat all ofMs. Myers-Wilkinsknowledgeis attorney-client
privilegedand/orsubjectto theworkproductdoctrine,is alsounsupported.

13. In May ofthisyear.theIllinois SupremeCourt reiteratedtheelementsof
attorneyclientprivilegeas“(1) wherelegaladviceofany kind is sought,(2) froma
professionallegal advisorin his capacityassuch,(3) thecommunicationsrelatingto that
purpose,(4) madein confidence,(5)by theclient, (6) arepermanentlyprotected,(7) from
disclosureby himselforthelegal advisor,(8) exceptprotectionbe waived.” Illinois
EducationAssociationv. Illinois StateBoardofEducation~791 N. B 2d 522, 2003 Ill
Lexis 783 at *17..l8, 274III Dec.430 (May22,2003).

14. Theworkproductdoctrineascodifiedin SupremeCourtRule201(b)(2)
requiresthatto qualifyasworkproduct,materialmustbepreparedby or for aparty in
preparationfortrial andmustcontainor disclosethetheories,mentalimpressionsor
litigation plansofthepart~sattorney.

15. Neitherdescriptionofthenecessaryelementssupportthe inferencethat
Complainanttriesto draw - that all knowledgeandcommunicationsby anattorneyare
automaticallyprivileged.

16. Complainanthassimplynot shownthatthenecessaryelementsofthe
privilegeanddoctrinehavebeenmet. It hasalsofailedto supportits claimasrequiredby
SupremeCourtRule201(n).

17. TheIllinois SupremeCourt, in Illinois EducationAssociation,2003III.
LEXIIS 783 at *22, in thecontextofaFOIA request,recently,andvehemently,dealtwith
a similar attemptto invoketheattorney-clientprivilegeby nameonly.
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“...theburdenis on thepublic bodyto demonstratethat theattorney-client
exemptionof section7(1)(b) is applicable. But in meetingits burdenthe
public body maynot simply treat the words “attorney-clientprivilege” or
“legaladvice”assometalisman,themereutteranceofwhichmagicallycast
a spellofsecrecyover thedocumentsat issue. Ratherthe public body can
meet its burden only by. providing some objective indicia that the
exemptionis applicableunderthecircumstances.”

18. Thecourtwenton to statethat affidavits supportingaclaimofthe
privilegeshould “showwith reasonablespecificitywhy thedocumentsfall within the
claimedexemptionandaresufficient to allow adversarialtesting.” Id at *22.

19. Theattorney-clientprivilegeandtheworkproductdoctrinealsopresume
asan essentialelementthat confidentialityhasbeenmaintainedandnot waived,but the
fact thatMs. MyersWilkins hasbeenpersonallyinvolvedin discussionsand
correspondencewith Q C Finishersandotherpartiesonrelatedmatters(attachments#2
and#3) showsthat shemustpossessatleastsomeknowledgethatis not confidential,or
for whichconfidentialityhasbeenwaived,becauseshehasalreadysharedherknowledge
with Q C Finishers.

20. ThefactalonethatMs. Myers-Wilkins’ affidavit wasofferedin supportof
discoveryresponseswill also serveto illustratetheabsurdityoftheallegationthat she
knewnothingofrelevanceandthatanythingthatshedoesknow is confidential.

21. In conclusion,Complainant’sargumentthatMs. Myers-Wilkinshasno
discoverableknowledgemustfall in light ofthefactthatherknowledgehasalreadybeen
offeredin supportofdiscoveryandhasbeenshownto coverareasotherthanlitigation
plansandlegaladvice. Complainanthasfailedto support,orprovetheelementso1 the
privilegesthatit hasasserted.BoththeBoardandtheSupremeCourthaverejected
attemptsto assertsimilar, blanket,unsupportedprivileges.

WHEREFORE,RespondentrespectfullyrequeststhattheMotion to quashbedeniedand
thatthedepositionofMs. MyersWilldns beallowedto proceed.

Respectfullysubmitted,
QC FiNISHERS,INC.

Date August15, 2003 ~ ~
Heidi B. Hanson By: its attorney, H. E. HansonEsq.P.C.
H. E. Hanson,Esq.P.C. Heidi E. Hanson
4721 FranklinAye, Suite1500
WesternSprings,IL 60558-1720
(708)784-0624
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•STATE OF ILLINOIS
COUNTY OFSAN(AMON . S A ~

AFFIDAVIT

I, CrystalMyers-Wilkins,beingfirst dulysworn,deposeandstatethatthe
following statementssetforthin this instrumentaretrueandcorrect,exceptasto matters
thereinstatedto on informationandbeliefand,asto suchmatters,theundersigned
certifiesthat shebelievesthesameto betrue:

- 1. I amanAssistantCounselemployedwith the illinois EnvironmentalProtection
Agency’s(“illinois EPA”) Division ofLegalCounsel.My work responsibilitiesare
primarily devotedto enforcement-relatedtasksandassignmentsrelatingto airpollution
enforcementcasesinitiatedby theIllinois EPA’sBureauofAir/Division ofAir Pollution
Control.

2. Aspartofmyresponsibilitiesasanenforcementattorney,I amfamiliarwith the
matterinvolving thePEOPLEOFTHE STATE OF ILLiNOIS vs.QCFINISHERS,
INC., an Illinois Corporation,PCBNo. 01-07,filedbeforetheIllinois PollutionConfrol
Boardand,further,I assistedin therelatedpreparationoftheIllinois EPA’s formal
enforcementreferralto theOfficeoftheIllinois AttorneyGeneral.

3. 1 havereadtheRespondent’sInterrogatoriesandRequestfor Productionthatwas
servedupontheStateofIllinois on oraboutMay15, 2003.

4. Havingassistedtheattorneyofrecordfor thePeople,PaulaBeckerWheeler,
AssistantAttorneyGeneral,in respondingto theaforementioneddiscoveryresponses,I
canstate,to thebestofmyknowledgeandbelief,thatthePlaintiff’s responsesto the
Respondent’sRequestfor Productionareresponsiveand.complete.I canfurtherstate,to
thebestofmyknowledgeandbelief, thatthefactssetforth in theresponsesto the
Respondent’sInterrogatoriesaretrue,accurateandcomplete.Dueto my limited rolein
this enforcementproceeding,I cannotattestto theobjectionsidentifiedin the discovery
responses..

Furtherafflantsayethnot.

SubscribedandSworn
To BeforeMethis~7~DayofJune2003

i2~4~t~9fk’:~4Ie~’
~ t1OTARY PUBLiC, STATE OF ftJJt4OIS ~
4: MY cOMM(SS~ONEXPIRESa~2O.2OO7~



‘~ ILLINOIS ENVIRONMENTAL PROTECTION AG)ENCY

.1021 NORTH.GRAND AVENUE EAST, P.O. Box 19276, SPrnNGRELD, kLINOIS 62794-9276

THOMAS V. SKINNER, DIRECTOR • •

• S . S

April 12, 2001 5

Heidi Hansen
4721 FranklinAvenue,Suite 1500 .

WesternSprings,Illinois 60558-1720

Re: Daily calibrationof continuous
Emissionsmonitor • . S S

DearHeidi: .

In responseto our conversationon April 12, 2001,regardingdaily calibrationofthe
continuousemissionsmonitor,pleasereferto theletteraddressedto youofOctober18,
2000,for areviewoftheIllinois EnvironmentalProtectionAgency’spositionand
USEPA’sconcurrenceoncontinuousemissionsmonitoring. Thatletterexpoundson
factorsthe continuousemissionsmonitormustachieve,daily calibrationbeingone of
them. Daily calibrationis essentialfor propertrackingof emissionsto assistin
determiningwhetherornot thesystemis properlyfunctioning. To thisendthis factor
cannotbe relaxed. Any furtherquestionsregardingthismattershouldbe directedto
CrystalMyers-Wilkins.

Sincerel ,

Crystâ’l Myers- ilkins
AssistantCounsel S 5

Division ofLegalCounsel

GEORGE H. RYAN, GOVERNOR
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overbroad, unduly burdensome, and apparently calculated to

harass, cause unnecessary delay and needlessly increase the cost

of litigation. Without waiving said objection, please see

attached documents. S

16. ReQuest

All Documents and Communications regarding the ozone air
quality for Cook County for the. years from 1985 to 2000, • S

-including but not limited to the “Illinois Annual Air Quality
~.eport.” S

Res~ponse:

Complainant objects to this request as irrelevant,

overbroad, unduly burdensome, and apparently calculated to

• harass, cause unnecess’ary delay and needlessly increase the cost

of litigation.. Without waiving said objection, please see

attached documents.

INRRO~ATORIES

1. Question S

Identify each Person who, will testify for Complainant at
hearing and for each Person state each of the subject(s) of their
testimony. .. 5

Answer:

Gary Styzens, IEPA., Chief Auditor, will testify about the

economic benefit of noncompliance and related issues.

Dr. Nosari,. Consultant, will testify about ability to pay

and related issues.

Complainant has not yet identified other witnesses to render
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testLmony at trial. Complainant reserves the right to supplement

its response to this question request as additional information

becorries available. Investigation continues.

2. Question •

Identify all Persons including5 experts and consultants, S

having knowledge of the facts, circumstances, or other matters • S

alleged in the Complaint. S

Answer: S •

S See.answer to Interrogatory No. 1.

S • 3• Question S • S

Identify each Person including but not limited to past and
•present employees of Complainant who provided information and/or
drafted the answers to each of Respondent’s interrogatories rand
state the number of the interrogatory for which they provid~d
information or responded.

Answer: S • . S

Gary Styzens provided assistance with Nos. 25,26,27,28 and

29. . S

Dr. Nosari provided assistance with No. 27. •

Crystal Myers-Wilkins, Assistant Legal Counsel of the

Illinois EPA, and Paula Becker Wheeler, Assistant Attorney S

General, provided legal assistance with regard to all

interrogatories and objections. S •

4. Question

State in detail each fact on which complainant bases its
allegation that Respondent has violated 35 Illinois S

Administrative Code Part 203. 5

-8-



CERTIFICATE OF SERVICE

I, theundersigned,certif~rthatI haveservedcopiesoftheattached
RESPONDENT’S RESPONSETO MOTION TO QUASH SUBPOENA uponthe
following personsbyplacingsaid documentin theU. S. Mail withpostageprepaidbefore
4: 00 p.m. onAugust 15, 2003:

Originalandfour (4) copies

Clerk, Illinois PollutionControlBoard
100W. RandolphStreet
StateofIllinois Center
Suite 11-500
Chicago, Illinois 60601

Onecopy eachto:

PaulaBeckerWheeler S
•AssistantAttorneyGeneral S

Office oftheAttorneyGeneral
188 WestRandolphStreet,20thFloor
Chicago, Illinois 60601

Mr. Bradley Halloran
HearingOfficer S

Illinois PollutionControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet S

Chicago,Illinois 60601

Dated: August 15, 2003

Heidi E. Hanson
H. E. Hanson~,Esq. P.C.
4721 FranklinAye, Suite 1500
WesternSprings,IL 60558-1720
(708)784-0624

S This filing is submittedonrecycledpaper.




