
CLER1<~SOFFICE

BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
f\UG 12003

PEOPLEOF THE STATE OF ILLINOIS, )
STATE OF ILLINOIS

Complainant, ) PollutIon Control Board
)

vs. ) PCBNo.03-191
) (Enforcement)

COMMUNITY LANDFILL COMPANY, )
INC., an Illinois corporation,and )
theCITY OF MORRIS, anIllinois )
municipalcorporation, )

)
Respondents. )

NOTICE OFFILING

TO: Ms. DorothyGumi,Clerk Mr. ChristopherGrant
Illinois Pollution ControlBoard AssistantAttorneyGeneral
JamesR. ThompsonCenter EnvironmentalBureau
100 W. RandolphStreet,11-500 188W. Randolph,20th Floor
Chicago,IL 60601 Chicago,IL 60601

Mr. Brad Halloran
HearingOfficer
Illinois Pollution ControlBoard
100W. RandolphStreet,Suite 11-500
Chicago,IL 60601

PLEASETAKE NOTICE that onAugust1, 2003,theundersignedfiled with theclerkofthe
illinois Pollution Control Board an original and nine copiesof RESPONDENTCOMMUNITY
LANDFILL COMPANY INC.’S RESPONSETO COMPLAiNANT’S MOTION TO STRTXE

AFFIRMATIVE DEFENSES,a copyofwhich is attachedandherebyserveduponyou.

eQL~~~C’
OneoftheAttorneysfor Commu ty Landfill Co.

MarkA. LaRose
ClarissaC. Grayson
LaRose& Bosco,Ltd.
AttorneyNo. 37346
734 N. Wells Street
Chicago,IL 60610
(312)642-4414
Fax(312)642-0434

THIS FILING IS SUBMITTED ON RECYCLED PAPER.
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STATE OF ILUNOIS
PEOPLEOF THE STATEOF ILLINOIS, ) Pollution Control Board

)
Complainant, )

)
vs. ) PCBNo.03-191

) (Enforcement)
COMMUNTTY LANDFILL COMPANY, )
[NC., anIllinois corporation,and )
theCITY OF MORRIS, anIllinois )
municipalcorporation, )

)
Respondents. )

RESPONDENTCOMMUNITY LANDFILL COMPANY INC.’S RESPONSETO
COMPLAINANT’S MOTION TO STRIKE AFFIRMATIVE DEFENSES

Respondent,CommunityLandfill Company,Inc., (“CLC” or“Respondent”)byandthrough

its attorneysLaRose& Bosco,Ltd., respondsto thePeopleoftheStateofIllinois’ (“Complainant”)

Motion to StrikeAffirmative Defenses,andmovestheBoardto denyComplainant’smotion,and

in supportthereof,statesasfollows:

INTRODUCTION

OnApril 16, 2003,Complainantfiled acomplaintallegingthatCLC andtheCity ofMorris

(“Respondents”)operateda Municipal Solid Waste Landfill without having first provided

appropriatefinancialassuranceasrequiredbytheIllinois EnvironmentalProtectionAct (“theAct”)

andthePollutionControlBoard(“Board”). OnJune16,2003,RespondentCLC filedits answerand

affirmative defenses.’ On July 16, 2003, Complainantfiled its motionto strike CLC’s first and

On June13, 2003,RespondentCity ofMorris filed its answerandaffirmative

defenseswhich did notcontainanyaffirmative defenses.
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argument’ssakeonlythattheelementsofcollateralestoppelhavebeenmet, theComplainantshould

notbeallowedto useoffensivecollateralestoppelin this case. Thecasescitedby thePeoplein

supportoftheirmotion,CommunityLandfill Companyet.alv. Illinois EnvironmentalProtection

Agency,PCB 01-170(2001) andthe subsequentdecisionby theThird District AppellateCourt,

CommunityLandflhlCompanyet.alv. PollutionControlBoard,331 fll.App.3d 1056(3dDist. 2002);

appealdenied,202 lll.2d 600 (2002)were appealsof the Agency’sdenial of a permit, a civil

proceeding. Theywerenotpartof an enforcementaction broughtby the Peopleofthe Stateof

Illinois, aquasi-criminalproceeding.

Permittingis specificallygovernedby Section39 oftheAct, andenforcementis governed

bySection31 oftheAct. Theburdensofproofundereachofthoseproceduresarestarklydifferent.

un anenforcementcase,theAgencyorthecomplainanthastheburdenofprovin~thatther-espond-ent

hasviolatedor threatensto violate a provisionofthe Act, the regulationsor a permit. 415 ILCS

5/31(e)(2001). In a permit appeal, the petitionerhasthe burdenof proving that denial was

inappropriateandthat if thepermit hadbeengrantedtherewouldbeno violation oftheAct orthe

regulations. TheBoardrecognizedtheillegalityofthisburdenshiftingin ESGWatts,Inc. v. IEPA

(October29, 1992)PCB92-54at 7. ProhibitionagainsttheAgencyusingpermitsto enforcehas

longbeenrecognizedbytheBoardandtheCourts.j4.; EPAv. PCB,252Ill.App.3d 828,624N.E.2d

402,403(3dDist. 1993).Mostrecently,theBoardrecognizedandraisedthisprohibitionsua$ponte

in CLC, et.al v. IEPA (April 5, 2001),PCB 01-48,01-49,(consolidated)at24-25.

In PCB-170,acivil matter,CLC appealedtheAgency’sdenialofasupplementalpermitfor

the Morris CommunityLandfill, basedon the sameFrontierbondsat issuein thepresentmatter.

CommunityLandfill Companyet.alv. Illinois EnvironmentalProtectionAgency, PCB 01-170
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248, 252 (1988) (holdingthat findingsin a civil fraudactionmaynot form thebasisof collateral

estoppelin asubsequentdisciplinaryproceeding).

Furthermore,thecourthascautionedagainsttheuseofoffensivecollateralestoppel.~

Milligan v. Bd. ofFire andPoliceComm’rsoftheVill. ofGlenview,et. al., 158 Ill.2d 85, 95, 630

N.E.2d830, 835 (1994).Offensivecollateralestoppeloccurswhenaplaintiff seeksto precludea

defendantfrom litigating anissuethedefendanthaspreviouslylitigatedunsuccessfullyirr another

action. VanMilligan, 158Ill.2d at95, 630N.E.2dat835.TheIllinois SupremeCourthasstatedthat

suchuseofcollateralestoppelmustbedonecautiouslysuchthatthedefendantmayfully andfairly

litigatehis case,evenin caseswherethethresholdrequirementsforestoppeiare~othwiseiatisfied.

Id, 158Ill.2d at 95, 630 N.E.2dat 835.

Inthepresentcase,theComplainantseeksto useoffensivecollateralestoppelto preventthe

Respondentfrom making a defensethat was raisedin a prior civil proceeding. This argument,

however,ignoresboththecourt’s cautioneduseofoffensivecollateralestoppelandthefactthatthe

Complainant’sstandardofproofforthisdisciplinaryprocee igisahighertnethaninthe-priorth’vii

adjudication.Therefore,Respondentshouldnotbeprecludedfroniassertingtheir first andsecond

affirmative defensesin the presentenforcementmattersincethe issuesbeforethe Board were

previouslyadjudicatedin apermitappeal,a civil proceedingwith a lowerburdernof proof,not in

anenforcementproceeding,a quasi-criminalproceedingwith ahigherburdenofproof.

WHEREFORE,RespondentCommunityLandfill Companyrespectfullyrequeststhatthe

Board deny the Complainant’sMotion to Strike Respondent’sFirst and SecondAffirmative

Defenses.
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CERTIFICATE OF SERVICE

I, Clarissa C. Grayson, an attorney hereby certify that I served RESPONDENT
COMMUNITY LANDFILL COMPANY INC.’S RESPONSETO COMPLAINANT’S MOTION
TOSTRiKEAFFIRMATIVE DEFENSESbyplacingcopiesofsamein theUnitedStatesMail, first-
classpostageprepaidthis lS~dayofAugust2003,addressedasfollows:

(1~~C~r-
OneoftheAttorneysfor CommunityLandfill Co.

MarkA.LaRose
ClarissaC. Grayson
LaRose& Bosco,Ltd.
AttorneyNo. 37346
734N. WellsStreet
Chicago,IL 60610
(312) 642-4414
Fax (312) 642-0434


