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REcV~E~

BEFORE THE ILLINOIS POLLUTION CONTROL BOARDC1..F,~’SO~~

APR 2 32003CITY OF KANKAKEE,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

PCB03-03-125 ~TA[E OF IIJUNOIS

Pollution Control Board
(Third-PartyPollution Control
Facility Siting Appeal)

PCB03-133

(Third-PartyPollution Control
Facility SitingAppeal)

PCB 03-134

(Third-PartyPollution Control
Facility SitingAppeal)

PCB03-135

(Third-PartyPollution Control
Facility SitingAppeal)

MERLIN KARLOCK,

Petitioner,
V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, and WASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MICHAEL WATSON,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

KEITH RUNYON,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.



NOTICE OF FILING

TO: SeeAttachedServiceList

PLEASETAKE NOTICE thaton or before 10:00a.m.on April 23, 2003,we filed with the
Illinois Pollution ControlBoard,theattachedWASTEMANAGEMENT OF ILLINOIS, INC.’S
OBJECTIONS TO PETITIONERS’ WITNESS LIST in the aboveentitledmatter.

W~T~MANAGEME~TF ILLINOIS, INC.

By(~( /
Oneof Its A96rneys

DonaldJ. Moran
LaurenBlair
PEDERSEN& HOUPT
Attorneysfor Petitioner
161 N. Clark Street
Suite3100
Chicago,IL 60601
Telephone:(312)641-6888
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PROOF OF SERVICE

Victoria L. Kennedy,a non-attorney,on oath statesthat she served the foregoingWASTE
MANAGEMENT OF ILLINOIS, INC.’S WASTE MANAGEMENT OF ILLINOIS, INC.’S
OJ3JIECTIONSTO PETITIONERS’ WITNESS LIST on Ms. DorothyM. Gunn,ClerkoftheIllinois
Pollution Control Board andon BradleyHalloranby hand delivery at their addresseslistedbelowon or
before 10:00a.m.on the 23rd dayof April, 2003 andby facsimileatthe facsimilenumberslistedbelowon
or before 10:00 a.m.on the 23rd dayof April, 2003:

Ms. Dorothy M. Gunn,Clerk
Illinois PollutionControl Board
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601

CharlesF. Helsten,Esq.
RichardS. Porter,Esq.
Hinshaw& Culbertson
100 Park Avenue
P.O. Box 1389
Rockford,IL 61105-1389
(815) 490-4900
(815) 963-9989(fax)

KennethA. Leshen,Esq.
OneDearbornSquare,Suite550
Kankakee,IL 60901
(815) 933-3385
(815) 933-3397(fax)

JenniferJ. SackettPohlenz,Esq.
1 75 W. JacksonBoulevard,Suite 1600
Chicago,IL 60604
(312)540-7540
(312)540-0578(fax)

BradleyHalloran,HearingOfficer
Illinois Pollution Control Board
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite I Ith Floor
Chicago,Illinois 60601
(312)814-8917
(312)814-3669(fax)

GeorgeMueller, Esq.
501 StateStreet
Ottawa,IL 61350
(815)433-4705
(815)433-4913(fax)

ElizabethHarvey, Esq.
Swanson,Martin& Bell
One IBM Plaza
Suite2900
330North Wabash
Chicago,IL 60611
(312)321-9100
(312)321-0990(fax)

L. PatrickPower,Esq.
956North Fifth Avenue
Kankakee,IL 60901
(815)937-6937
(815) 937-0056(fax)

Keith Runyon
1165 Plum CreekDrive, Unit D
Bourbonnais,IL 60914
(815)937-9838
(815)937-9164(fax)

~
Victoria L. Kennedy )
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD

IT”OF KAK EC KAN E CL~-PhSO1~(-J

Petitioner,

v.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MERLIN KARLOCK,

Petitioner,
v.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MICHAEL WATSON,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, and WASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.
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PCBO3-03-125 APR 2 32003

(Third-Party~
Facility Sitingp ~ Control Board

PCB 03-133

(Third-PartyPollution Control
Facility Siting Appeal)

PCB 03-134

(Third-PartyPollution Control
Facility Siting Appeal)

PCB03-135

(Third-PartyPollutionControl
Facility SitingAppeal)

KEITH RUNYON,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.
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WASTE MANAGEMENT OF ILLINOIS, INC.’S OBJECTIONS
TO PETITIONERS’ WITNESS LIST

RespondentWASTE MANAGEMENT OF ILLINOIS, INC. (“WMII”), by its attorneys,

Pedersen& Houpt, objectsto the witnesslist submittedor to be submittedby Petitionersin this

matterasfollows:

I. OnApril 17, 2003,pursuantto a telephonicconference,theHearingOfficer

imposeda deadlineon thepartiesto providea list ofwitnessestheywishto deposeon orbefore

April 22, 2003.

2. NeitherPetitionersKarlock, WatsonandRunyon,norRespondentsWMII and

CountyofKankakeeCountyBoard(“County”) submittedany witness/deponentlists. However,

on April 22, 2003, PetitionerCity ofKankakee(“City”) submittedits list ofdeponents,which

identifieda total oftwenty-three(23) individualsto be deposedwithin theeight(8) businessdays

that remainbeforethehearingcommenceson May 5, 2003.

3. WMII first objectsto theCity identifying DonaldJ. Moran (“Moran”) andDennis

Wilt (“Wilt”) asdeponents.Moranis WMII’s attorneyofrecordin this matter,andWilt is

WMII’s GeneralCounsel.

4. TheIllinois Pollution Control Board(“Board”) hasemphaticallyexpressedits

disfavorwith thepracticeofdeposingopposingcounselbecauseit “constitutesan invitation to

delay,disruptionof the case,harassmentandperhapsdisqualificationof the attorneyto be

deposed.” CitizensAgainstRegionalLandfill (C.A.R.L.) v. The CountyBoardof Whiteside

County,No. PCB92-156,slip op.at p.16 (February25, 1993). TheBoardheldthat “the

depositionof opposingcounselshouldbe limited to situationswherethepartyseekingthe

364416 This DocumentwasPrinted on RecycledPaper

2



depositionhasshownthat (I) no othermeansexiststo obtaintheinformationthanto depose

opposingcounsel;(2) theinformationsoughtis relevantandnon-privileged;and(3) the

informationis crucial to thepreparationofthecase.” C.A.R.L., slip op. at p. 17.

5. In this case,noneof theinformationknownto Mr. MoranorMr. Wilt is in any

wayuniqueto themor knownonly by them. Mr. Morandid not attendanymeetingswith

Countyrepresentativeswithout DaleHoekstraorChris Rubak. Mr. Moran’sphoneconversations

with attorneysfor theCountyrelatedto proceduralmattersin thelocal siting processandarenot

probativeofany fundamentalfairnesschallenge.Mr. Wilt representedWMII in connectionwith

theHostAgreementandon theoccasionshe met with theCounty,he wasalwaysaccompanied

by Mr. Hoekstra,WMII’s Directorof Operations.Both Mr. Rubakand Mr. Hoekstraare

identifiedon theCity’s list andareavailableto be deposedby theCity, asareotherindividuals

identifiedon its list. Moreover,theCity hasnot madeany showingthat the informationit seeks

from Mr. Moran andMr. Wilt is crucial to its case. In fact,theCity hasyet to makeany

allegationsof specificinstancesofprejudgmentor fundamentalunfairness.BecausetheCity has

failed to showa legitimatebasisfor identifying Mr. Moran andMr. Wilt, theCity appearsto

seektheir depositionsfor the improperpurposesof disruptionoftheproceedings,harassmentand

possibledisqualificationof WMII’s counselof choice.

6. WMII also objectsto theCity identifyingLeeAddleman(“Addleman”), WMII’s

DirectorofBusinessDevelopment,on its list of deponents.As WMII statedin its Answersto

theCity’s Interrogatories,which wereservedon April 18, 2003,Mr. Addlemanhad liver

transplantsurgeryon February17, 2003, is currentlyon medicalleaveofabsence,andwill be

unavailableto assistorprovideinformationregardinghis involvementin thesubjectsiting
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matter.TheCity waswell awareof Mr. Addleman’scondition atthetime it preparedits list of

deponents,whichfurther indicatesthat theCity hasidentified Mr. Addlemansolely to harass.

7. In addition,WMII assertsageneralobjectionto thenumberofdeponents

identifiedby theCity. As statedabove,theCity hasidentifiedtwenty-three(23) individualsto

bedeposedwithin eight (8) businessdays. Yet, theCity hasnot articulatedany specific

instancesofprejudgmentor any relationshipbetweenthenamedindividualsandany alleged

fundamentalunfairnessin its petitionfor review. BeforetheCity is allowed to seekinformation

relatingto allegedprejudgmentof adjudicativefactsor fundamentalunfairness,it mustallege

specific instancesor evidenceofpre-filing collusionor prejudgment.LandandLakesCo. v.

Village of Romeoville,No. PCB92-25,slip. op. at 4 (June4. 1992); DiMaggio v. Solid Waste

AgencyofNorthernCook County,No. PCB89-138. slip op. at 7 (October27, 1989). Rather

than do so, theCity simply castsawide nethopingto find informationto supportits petition.

However,unlimited discoveryin thenatureofafishing expeditionshouldnotbe notpermitted.

Without allegationsofany specific instancesofmisconduct,theCity’s extensive

witness/deponentlist is not justified, andappearsonly to servethe City’s goalsto harassthe

Respondents,delaytheseproceedingsand unnecessarilyincreasethecostsofthis litigation.

8. UnderSection101.616(d)oftheBoard’sProceduralRules,theHearingOfficer

hasthepowerto deny,limit, conditionorregulatediscoveryto preventunreasonableexpense,

harassmentor delay. In light oftheforegoing,theCity shouldbe requiredto eitherarticulatethe

relationshipbetweentheproposeddeponentandthe allegedprejudgment,or eliminatethat

individual from its list. In addition,theHearingOfficer shouldimposetimelimits (one-hour

limit) on the depositionsthat areallowedto proceed.
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9. As afinal matter,becausePetitionersKarlock,WatsonandRunyonhavefailedto

submitwitnesslists within thedeadlineimposedby theHearingOfficer, thosepartiesshouldbe

precludedfrom noticing any witnessesfor depositionorcallingthem atthehearing.

WHEREFORE,WMII requeststhattheHearingOfficer:

A. DenyPetitionerCity ofKankakee’srequestto deposeWMII’s attorneysDonaldJ.
MoranandDennisWilt, andWMII’s DirectorofBusinessDevelopmentLee
Addleman;

B. OrderPetitionerCity ofKankakeeto eitherarticulatetherelationshipbetweenthe
listed deponentsand theallegedprejudgment,oreliminatethat individual from its
list;

C. Imposeaone-hourtime limit on thedepositionsthat areallowedto proceedin this
matter;

D. PrecludePetitionersKarlock,WatsonandRunyonfrom noticing any witnesses
for depositionorcalling themat thehearing;and

E. Ordersuchfurtherandotherrelief ashe deemsappropriate.

Dated: April 23, 2003

Respectfullysubmitted,

MANAGEMENT OF ILLINOIS, INC.

ByO~~ /•~
OneofIts At meys

DonaldJ. Moran
LaurenBlair
PEDERSEN& HOUPT
161 North Clark Street
Suite3100
Chicago,Illinois 60601
(312)641-6888
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