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PROPOSEDAMENDMENTS TO: ) • R03-19
PUBLICPARTICIPATIONRULES IN 35 • ) (NPDESRulemaking)
ILL. ADM. CODEPART 309NPDES )
PERMITSAND PERMITTING )
PROCEDURES )

PREFILED TESTIMONY OF FREDRICP.ANDES

My nameis FredricP.Andes,andI aman attorneyrepresentingtheIllinois Coal

Association(“ICA”).

TheICA is anorganizationformedto foster,promoteanddefendtheinterestsofthe

Illinois CoalAssociation. Ourmembersincludeactiveproducersof coaland ownersof coal

reserves.Ourmembers’mining andreclamationoperationsarerequiredto haveNPDESpermits

issuedby theAgencyunderPart309, andthosememberswouldbeaffectedby theproposed

revisionsto Part 309.

TheProponentsindicatethat theproposedrulemakingis intendedto insureadequate

opportunitiesforpublic participationin theNPDESpennittingprocess,andto insurecompliance

with thefederalCleanWaterAct. (“StatementofReasons”filed January13, 2003by

EnvironmentalLaw andPolicy CenteroftheMidwest,etaL, p. 1. This documentis hereinafter

cited as“Proponents’Statement”). TheICA recognizestheimportanceofpublicparticipationin

theNPDESpermittingprocess.

HowevertheICA is cpncemedthat theeffect ofmanyif not all oftheproposedrule

revisionswould be to increaseproceduraldelaysin theNPDESpermittingprocessandmultiply
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opportunitiesfor opponentsofprojectsrequiringNPDESpermitsto tie up thosepennitsin

frivolousproceduralchallenges. - - - • - - -

TheICA is alsoconcernedthat oneoftheProponents’mainobjectivesappearsto beto -~ -

reverseinterpretationsofthePart309 regulationsmadeby-theBoardin PrairieRiversNetwork .. • -.

v. illinois EnvironmentalProtectionAgencyandBlackBeautyCoalCompany,PCB 01-112

(August9, 2002)aff’d. sub nom.PrairieRiversNetworkv. Illinois Pollution ControlBoard;

Illinois EnvironmentalProtectionAgency; andBlackBeautyCoalCompanyNo. 4-01-0801 • -.

(October24, 2Q02)(the“Prairie RiversNetworkcase”). TheProponentsappearto assumethat

thefactthattheIllinois Courtof AppealsupheldtheBoard’sconstructionof its Part309

regulationssomehowprovesthenecessityfor revisionsto thosereguintions. Thatis simplynot

thecase. As theProponentsacknowledge,“Illinois currentlynormallyaffordsthepublic an

opportunityto commenton all substantiveprovisionsofNPDESpermits.” Proponents’

Statementatp. 4. Webelievethat becausethecurrentpublic participationproceduresprovided

by theBoardrulesaresufficient to satisfyall stateandfederalrequirements,theproposed

amendmentsshouldnotbe adopted.

Ourcommentson theProponents’specificrulemakingproposalsfollow, organizedby

section.

SECTION 309.105

ProposedNew Subsection309.105(f)

Proponentswould adda newsubsection(f) to this sectionto requiredenialofNPDES

permitswhefl “The publichasnothadafair opportunityto commenton all substantialtermsof

thepermit.”

Theproposedrevisionshouldnotbe adopted.While theICA doesnot disputethe

importanceofpublicparticipationin NPDESpermitting, existingPart309 regulationsalready
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• provideampleopportunityfor public.participation.~ 35 Ill. Adm. CodeSections309.109,

309.110,309.111,309.115,309.116. Theproposedrevisionwouldnotenhaucepubjic. — -.

participationin theNPDESpermittingprocess;it would simply addan additionalbasisfor

challengingapermit issuedbytheAgency. No matternow ampletheopportunityfor public

commenton aparticularNPDESpermitmayhavebeen,undertheproposedrevisiona

dissatisfiedcommentercould.alwayscontendthatheorshehadbeendenied“fair opportunityto

comment.” Becausethestandardset forth in theproposalis vague,suchcontentionswouldbe

difficult to evaluateanddecide,with theresultthatNIPDES permitscouldbeunnecessarily

delayedby lengthyadministrativeappeals.

TheProponentsmaybecorrectwhentheypredictthatnotmanypermitswouldbe

overturnedon appealundertheirproposedlanguage.(Proponents’Statement,p. 4). TheICA

believes,however,thattheproposal,if adopted,could resultin manyNIPDES permitsbeing

unnecessarilydelayedby appealsbasedon this vaguestandard.. _•i•

As explainedin greaterdetail in ourfollowing commentson thespecificprocedural

changes~uggestedby theProponents,theICA believesthat theBoard’sPart309 regulations

alreadyprovidefor amplepublicparticipationin theNPDESpermittingprocess.A permit

alreadymaybechallengedif IEPA fails to complywith thepublicparticipationrequirements

establishedin theBoardrules. Thatprotectionis. sufficientto ensurethatno pennitis issued -

without providingthepublicwith therequiredopportunityto comment.Theproposalstating

thatpermitsmaynotbeissuedwithout a“fair opportunityto comment”is therefore-unnecessary,

andsimply injectsanew,vague,andundefinedterminto thewell-definedandestablished

proceduresavailablefor publicparticipation.Weurgethat.the Proponents’proposednew

subsection309.105(f)notbe adopted.
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ProposedNew Subsection309.105(g) -

Thisproposedsubsectionwouldprohibit the issuanceof an NPDESpermit if thè~érmit,

permit conditions,or theproceduresfollowedin draftingor issuingthepermitwereinconsistent - - - -~

“with any applicablefederallaw.” Proponents.claimthatthis languageis necessaryto correctan

errorin theIllinois AppellateCourt’s decisionaffirming theBoard’sdecisionin thePrairie

RiversNetworkcase. (Proponents’Statement,p. 5). Thatis not thecase. In thePrairieRivers

Networkcase,proponentPrairieRiversNetworkdid arguethat theAgencyshouldhavefollowed

variousUnitedStatesEnvironmentalProtectionAgency(“USEPA”) proceduralregulations

(someofwhich areincludedin theproposedrulesthat proponenthasnowput forward). The

Boardcorrectlyfoundthoseregulationsnot to be applicableto Illinois NIPDESpermitting. (See,

~ PrairieRiversNetworkv. Illinois EnvironmentalProtectionAgencyandBlackBeautyCoal

Company,PCB 01-112,August9, 2001,slip op. at p. 19; PrairieRiversNetworkv. Illinois

ProtectionControlBoard,etal., No. 4-01-0801,October24,2002, shpop. atpp. 17-18).

TheICA believesthattheproposedlanguagewouldatbestengenderconfusionoverthe

applicability of specificUSEPAregulationsto Illinois NIPDES permitting. This is ofparticular

concerngiventhestructureof40 CFRParts122-124,whichcontainsomerequirements

applicableto statepermittingandotherswhich,arenot applicable. WenotethatUSEPAalready

hasauthorityto objectto stateNPDESpermitsunder40 CFRSection123.44whenUSEPA

believesthatthepermitwouldbeinconsistentwith federallaw.

TheICS submitsthattheProponents’proposedsubsection309.105(g)is atbest

unnecessaryand atworstcouldcreateconfusionanddelaysin NPDESpermitting.

SECTION 309.107 .

Proponentsproposeto addanewsubsection309.107(c)whichwould requiretheAgency

to notify theIllinois DepartmentofNaturalResources(“IDNR”) of anyNPDESpermit
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spplicationoncetheapplicationis determinedto becomplete,unlessotherwiseagreedin a

memorandumofunderstandingto bereachedbetweentheAgencyandIDNR.- -The IFCA belie~ès-.

that this is amatterbestleft to theAgency’sdiscretion. Weurgethat theBoardnot adoptthis

proposedrule. . . “ -

- SECTION 309.108

ProposedRevisionof Subsection309.108(c)

Proponentsproposethat 35 Ill. Adm. Code309.108(c)be revisedto elaboratethe

requirementsfor thestatementtheAgencyis requiredto makeas to thebasisofthepermit

conditionsincludedin thedraft permit. TheICA hasno commenton thisproposedlanguage.

ProposedNewSubsection309.108(e)

Proponentsproposeanewsubsection3 09.108(e)whichwould requiretheAgencyto

preparea “draft” administrativerecordon its tentativedecisionto issueapermit andwould

requiretherecordto demonstratethatanypermitteddischargewill notcauseor contributeto the --

violation ofany applicable~ater quality standard.

While theICA recognizestheimportanceof thepreparationof aproperadministrative

record,weareconcernedthattheproposalis actuallyintendedto reverseor circumventthe

holdingsoftheBoardandAppellateCourtin thePrairieRiversNetworkcasethat athird party

NPDESpermit appellantshavetheburdenof showingthat thecontestedpermitshouldnothave

beenissued. Theproposedlanguagewouldshift theburdenin permit appealswithout

justification, throughits’mandatethat theAgency’sadministrativerecordmustsatisfythe

requirementsof theproposednewsubsection. Moreover,sincethe Agencyis alreadyobligated

to maintain arecord,includingthedocumentssubmittedto it bytheapplicantaridthirdparties,

this changeis’ unnecessary.
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Theonly supportofferedby theProponentsfor theproposednewsubsectionis a

quotaiionfrom theUSEPANPDES PermitWriters’ Manual. (Proponents’‘Stát~thèr~t~.7). The

Proponentsadmitthat themanual“is not strictly mandatoryon [sic] stateNPDESprograms...“

(~j~).Themanualactuallycarriesthefollowing disclaimeron its title page:

“Thestatementsin thisdocumentareintendedsolelyasguidance.
This documentis not intended,norcanit bereliedon, to createany
rights enforceableby anypartyin litigation with theUnitedStates.
EPA andStateofficials maydecideto follow theguidance-

providedin this document,or to actatvariancewith theguidance,
basedon an analysisofspecificsitecircumstances.This guidance
mayberevisedwithoutpublicnoticeto reflectchangesin EPA’s
policy.”

By its terms,themanualis not evenbindingon USEPAitself. Moreover~the quoted

languagefrom Section11.1.1 ofthemanualdoesnot supportthe languageProponentswould add

to Section309.108;nor do 40 CFRSections124.9or124.18,theUSEPAregulationswhichare

citedin themanualasprescribingthecontentsoftheadministrativerecordin a.USEPA

permittingaction(theseregulationsarenot applicableto stateprograms).

TheTCA urgestheBoardnot to adopt’proposed309.108(e). . ‘

SECTION 309.109

Subsection309.109(a)

Proponentsproposearevisionof 35 Ill. Adm. CodeSection309.109(a).Theproposed

revisionis to conformthelanguageof this subsectionto substantivechangesin theNPDES

permittingprocedurewhich theProponentswould makein 35 ill. Adm. CodeSections309.121

and309.122.TheICA opposesthis changeasunnecessarybecausetheproposedrevisionsto

Sections309.121and309.122shouldnotbe adopted,asdiscussedbelow in our commentson the

proposedrevisionsto thosesections.
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ProposedRevisionofSubsection309.109(b)

TheICA hasno commenton this proposedrevision. , . - ‘ - - ::‘ ‘ — -

SECTION 309.110

Proponentsproposethat anewsubsection309.110(f)beaddedto this regulation,which

specifiesthe contentof thepublic noticeofan NFDESpermit applicationrequiredto begivenby

theAgency. TheProponents’proposednew subsectionwould requireadditionalinformation.

TheProponentsstatethat 40 CFRSection124.10(d)(v)requiresthatstateNPDESpermitnotices

provideall of the informationwhichwouldbe requiredbytheirproposedlanguage.The

Proponentsallegethat 40 CFRSection123.125requirestheBoardto adopt“rulesregarding

noticethatareat leastasstringentasthefederallyrequiredlanguage.”(Proponents’Statement,

p.8).

TheICA believesthat theproposednewsubsectionis unnecessaryandcouldleadto

confusion.

TheexperienceoftheICA’s membersin NPDESpermittingis that theinformation

soughttoberequiredby thisproposedlanguageis generallyincludedin theAgency’spublic

notices,astheProponentsappearto concede. (Proponents’Statement,p. 8). TheICA doesnot

agreewith theProponentsthat 40 CFRSection123.25requiresstatesto adoptrulesidenticalto

the state— applicableregulationsin 40 CFRPart 124; thefederalregulationsrequiresthat the

proceduresfollowedby stateNPDES authoritiesbethesameormorestringent. TheBoard’s

Part309 ruleswereapprovedby USEPAeventhoughtheydo not includelanguageidenticalto

all ofthevoluminousstate— applicableUSEPAPart124 regulations.Theproposedrevisionsare

thereforeunnecessaryto achievecompliancewith federalrequirements.

If theBoardshouldseemerit in expresslyincorporatingtherequirementsof40 CFR

Section124.10(d)(v)into Part309,theICA would suggestthattheBoardtiot employthe
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Proponents’redraftedfederallanguage.TheProponents’languagewould requirea description

of“proceduresfor theformulationof final determinations”wherethefederalrègtiratfôrfrefersto

“commentprocedures.”Proponents’languageis muchmorevaguethantherelatively

straightforwardfederallanguageandappearswell suited- if not calculated- to serveas abasis

• for permitchallengesbasedonallegedpublicnoticedeficiencies.

TheICA urgesthattheBoardnot adopttheProponents’proposedsubsection309.110(f),

but alsourgesthat if theBoarddoesadopttheproposal,theBoardshouldsubstitutethephrase

“commentprocedures”for “proceduresfor theformulationof final determinations.”

SECTION 309.112

TheProponentsproposeto amendthis sectionto addreferencesto Sections309.121 and

309.122. This proposedrevisionis to accommodatechangesproposedto theformersectionand

theproposedadoptionofanew section. TheICA believesthat therevisionproposedfor this

sectionis unnecessarybecausethe substantivechangesshouldnotbemadeforthereasonsset..- ‘

forth in our commentson thosesections.

- SECTION 309.113

Proponentsproposethat subsection309.113(a)be amendedto addsix newsubdivisions

with additionalinformationwhichtheAgencywouldberequiredto includein its factsheet

requiredfor certainNPDESpermits.

Proposednewsubdivision(a)(5)1 is aparaphraseoflanguagefrom 40 CFRSection

124.8(a). As notedabovein our commentson theproposedrevisionsto 35 Ill. Adm. Code

Section309.110,statesarerequiredto follow theproceduresset forth in thefederal.rule, not

incorporateidenticallanguagein theirownNPDESregulations.Basedon ourmembers’

Proponentswould renumber existing Section309.113(a)(5) as309.113(a)(10), so that 309.113(a)(5)-(9) and—(11)in
Proponents’ proposedare new subdivisions.
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experiencewith theirownNPDESpermits,theICA believesthattheAgencyalreadyincludes,a

discussionof factsandquestionsconsideredin its fact sheets..Proposed-Section309~l13(a~(5)

appearsto be unnecessary. -

Theremainingproposedsubdivisionswould requireinformationnotrequiredby any

federalregulation,2but aretakenfrom theNPDES PermitWritersManual. As discussedabove,

this manualis a guidancedOcument,not bindingon USEPAor on thestateNPDES authorities.

TheICA questionswhy theAgencyshouldbe boundto follow USEPAguidanceas alegal

requirementwhenUSEPAhasnot evenseenfit to binditself to follow theguidancedocument.

We areagainconcernedthattheeffect of theproposalwouldbe to delayNPDESpermitting

proceduresand to providetechnicalgroundsfor objectionsto permits. TheICA urgesthatthe

newsubdivisionsproposedto be addedto Section309.113(a)notbe adopted.3

SECTION 309.117

Proponentsproposeto adda sentenceto 35 Ill. Adm. CodeSection309.117requiringtie

Agency“or the[permit] applicant”to identify the“documentsor othermaterialsreferredto or

relied on.~.. to supportthetentativedecision.. .“ atthepre-decisionpublichearing.Proponents

cite theNPDESPermitWriters’ Manualandtheneedfor a cleardefinition of thecontentofthe

administrativerecordforpurposesof appeal. (Proponents’Statement,p. 9).

TheICA submitsthat theProponents’rationaledoesnotsupporttheproposedlanguage,

which would requireidentificationof theadministrativerecordat apre-decisionalpublic

hearing. As explainedbelowin theICA’s commentson proposedSection309.123,‘the

administrativerecordin Agencypermittingdecisionsis alreadydefinedby existingBoard

2 Proponentsstatethat the additional information requirements are“necessary.. .to complywith 40 CFR Section 124.56”

(Proponents’-Statement,p. 8) but do not explain why. Noneof the specific proposedrequirements appearsin 40 CFR
Section124.56. ‘ -

~ The proposal also includes a minor revision to existing 35 Ill. Adm. CodeSection309.113(a)(5)(A),which Proponents
would renumber as Section309.113(a)(l0)(A). The ICA has no comment on this revision.
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proceduralregulations.Evenif therewereaneedfor greaterspecificityin this definition, the

Proponentsoffer no justification forrequiringidentificationofthis recordat a ~-d~disional

public hearing.4TheICA urgesthattheproposed-revisionto Section309.117notbeadopted. -

SECTION 309.119- - -

Proponentsproposearevisionof 35 ill. Adm. Code309.119. Theproposedrevisionisto -

conformthelanguageofthis subsectionto substantivechangesin the’ NPDESpermitting

procedurewhichtheProponentswould makein 35 Ill. Adm. Code309.121 and309.122. The

ICA opposesthis changeasunnecessarybecausetheproposedrevisionsto Sections309.121and

309.122shouldnotbeadopted,asdiscussedbelowin our commentson theproposedrevisionsto

thosesections.

SECTION 309.120

ProponentsproposeanewSection309.120whichwould requirebothpublic commenter

andpermitapplicantsto “raiseall reasonablyascertainableissuesandsubmitall reasonably

availableargumentssupportingtheirpositionby thecloseofthepublic commentperiod...”

Proponentscite40 CFRSection124.13,whichtheyconcedeis notbindingon states,•as support

for this proposal,andstatethat “Thereis no excusefor failing to presentargumentsto Illinois

EPA duringthecommentperiod.” (Proponents’Statement,pp. 9-10). The ICA hasno objection

to theproposalexceptto the extentthatit would applyto permit applicants.Webelievethatthe

proposalignoresthefundamentaldifferencebetweenpennitapplicantsandpublic comrn~nters.

Thepublic participationproceduresprovidedby theBoard’sPart309 rulesprovidethe-

mechanismfor interestedmembersofthepublic to presenttheirviewsandanypertinentfactson

aproposedpermitto theAgency. Thepermit applicantandtheAgency,however,areengaged

~ The cited portion ofthe NPDESPermit Writers’ Manual, paragraph 11.1.1,merelyrecommendsthat therecord be available
to thepublic.
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in an ongoingprocess,which entailsdirectcommunicationregardingtheproposedpermit. There

is nojustification for limiting issuesandargumentswhichmayberaisedby apennitapplicanfto

thoseraisedin thepublic commentperiod. TheICA urgesthat if theproposedsectionis

adopted,referen~esto “the applicant”be deleted. -

SECTION 309.121;SECTION 309.122

Proponentsproposetwo new sectionsfor reopeningthepublic commentperiod.

ProponentsstatethatproposedSection309.121is basedon 40 CFRSection124.13(a)andthat

proposedSection309.122is basedon40 CFRSection124.14(b). (Proponents’Statement,p.

10). Proponentsconcedethat40 CFRSection124.14is notbindingon states(Ibid.) but contend

that thedecisionsoftheBoardandoftheAppellateCourt in thePrairieRiversNetworkcase

demonstratethat thesenewprovisionsarenecessaryto permit effectivepublicparticipation.

(Ibid,atpp.10-li).

TheICA submitsthattheBoard’sown decisionin thePrairieRiversNetworkundercuts

theProponents’argument.TheBoarddid not find, astheProponentsassume,thatPrairieRivers

Network~shouldhavehadadditionalopportunityto comment,but thattheBoard’sPart309

regulationsprecludedPrairieRiversNetwork from furthercomment. TheBoardactuallyfound

thatundertheexistingPart309regulations,PrairieRiversNetworkfailedto showthatit wasnot

affordedameaningfulopportunityto participatein thepermittingprocess.PrairieRivers

Networkv. IEPAandBlackBeautyCoalCompany,PCB 01-112(August9, 2002)slip op. atp.

19. ‘

The]~CAurges‘that theproposednewsectionsnot beadopted.Neitherproposedsection

is necessary,andtheICA is’ concernedthattheycouldcausesubstantialdelaysin theNPDES

permittingprocess.- ProposedSection309.121is extremelyunclearas drafted,andwould create

confusionin permitreviews. Bothproposedsectionswould lendthemselvesto endlessroundsof
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comment(or to disputesin administrativeappealsasto whetherfurtherroundsofcomment

shouldhavebeenallowed). TheProponentssuggestafar-fetchedhypotheticalsituafiëii’iri which

“effluent limits or critical monitoring” requirementsaredeletedfrom adraftpermitprior to

issuanceof thefinal permit. (Proponents’Statement,p. 1 1)-. TheICA submitsthatthemore

likely scenariois onein which theAgencymakesrevisionsto adraftpermit in an effort to

addresscommenters’concerns,andthecommenterssubmitadditionalcommentswhichdismiss

theAgency’sefforts asinsufficient. It is importantto keepinmind thatIEPA is already

requiredto notify stakeholdersif significantchangesaremade,andthatif theyobjectto these

changes,an appealis theproperavenuefor redress.Theagencyhasto balancetheinterestin

obtainingopportunityto commentwith theinterestin obtainingtimelypermit decisionsto ensure

economicstability,by allowing dischargersto continueexistingoperationsandto modify or

expandthoseoperationswithout unduedisruptionsor uncertainty.Theexistingregulationshave

achievedthenecessarybalancewhile complyingwith all state,andfederalrequirements,and ..-

shouldnotbe disturbed.
- . SECTION 309.123

ProponentsproposeanewSection309.123to define“recordbeforetheAgency.”

Proponentsstatethat this proposalis intendedto preventconfusionin appealhearings.

(Proponents’Statement,p. 14).

TheBoardalreadyhasaregulation,35 Ill. Adm. CodeSection105.212(b),which

specifiesthecontentof theAgency’sadministrativerecord. Proponentsdo not arguethatthe

definition oftherecordin Section105.212is deficient;theysimplyignoretherule andproposea

newrule. This revisionis unnecessaryandtheICA recommendsthatit not bp adopted.
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SECTION 309.143

Proponentsproposethat anewsubsection309.143(a)be addedtQ require‘~that’effluenf

limitationsin NIPDES permitscontrolall pollutantssufficientlysuchthat[sic] thedischargedoes

notcauseor contributeto aviolation ofwaterqualitystandardsincludingnarrativestandards.”

(Proponents’Statement,p. 14). Proponentsarguethatthis languagemustbe addedto the

Board’sPart309 regulationsbecauseit appearsin 40 CFRSection122.44(d)(l)(i). (Ibid., p. 15).

As notedabovein ourcommentson theproposedrevisionto 35 Ill. Adm. CodeSection

309.110,Illinois is notrequiredto adopt languageidenticalto theUSEPAregulationseven

wheretheregulationsareapplicableto stateprograms.TheProponentsimnplicitly concedethis

by proposingto incorporateonly oneparagraphof subsection122.44(d),perhaps10%ofthe

total contentofthe federalsubsection.

Proponentsdo not makeany attemptto explainwhy existing 35 Ill. Adm. CodeSection

309.141(d)(1),which requiresNPDESpermitsto contain“[a]ny morestringent

limitation. . .necessaryto meetwaterquality standards...”doesnot adequatelyaddressthe

relationshipbetweenNPDESpermit effluent limitations andwaterqualitystandards.Their

proposalappearsto bean effort to selectlanguagefrom theUSEPAruleswhich permit

opponentsmight find usefulin futurepermitappeals. Theyhavefailedto justify theirproposal

to addanewsubsection309.143(a)andtheICA urgesthat it not beadopted.

SECTION 309.146

ProposedRevisionofSubsection309.146(a)(2)

Proponentsproposeto revisesubsection309.l46(a)(2)by addinglanguageprovidingthat

thereportsrequiredfrom NPDESpermitteesshallbe adequateto determinecompliancewith

permitconditions. Proponentsacknowledgethatthis languageis not takenfrom USEPA

regulationsbut from theNPDES PermitWriters’ Handbook. (Proponents’Statement,p. 15).

13



AgaintheICA questionsthewisdomofwriting languagefrom guidancedocumentsinto

theBoard’sPart309 regulations.This proposedreviaionappearsto beanothetiiithit~edto

augmentthearsenalofmaterialavailableto be relied on byNPDESpermit opponentsin permit -- -~ - -~

appeals.If this proposalis actuallyintendedto remedyanyrealproblemunderexistingNIPDES • •... -‘

permittingprocedures,theProponentshavefailedto provideanyinformationdocumentingthe

existenceoftheproblem. In fact,no suchproblemexists. The ICA urges•that theproposal

revisionofsubsection309.146(a)(2)notbe adopted.

ProposedRevisionSubsection309.146(a)—New 309.146(a)(5)

Proponentsproposethat anewsubdivision(5)beaddedto subsection309.146(a)andthat

existing309.146(a)(5)be renumbered.Thenewsubdivisionwould containlanguagefrom 40

CFRSection122.48,whichtheProponentscontendis requiredto satisfyfederalrequirements.

(Proponents’Statement,p. 15).

Viewedon its face,theproposednewlanguageseemsto duplicateexistingrequirements

of subsection(a) in an awkward5andredundantmanner.Proponentsexplain,however,thatthe

revisionis necessaryto correct“confusion.” “[I]t hassometimesby [sic] seenas acceptableto

issueapermitwithoutall ofthekeymonitoringtermsin thepermit...“ (Proponents’Statement,

pp. 15-16).

The“confusion” to which theProponentsreferis presumablytheBoard’sdecisionin the

PrairieRiversNetworkcase.ProponentPrairieRiversNetwork arguedthat theAgencyshould

not haveissuedan NPDESpermit to BlackBeautyCoalCompanywith a condition’thatthe

permitteesubmita monitoringplanfor Agencyapproval(ratherthanfurtherdelayingthepermit

~ Existing subsection309.146(a)beginswith thephrase “The Agency shall require...” followed by alist of dependentclauses -

containing the specific requirements. The proposedrevision would insert acompletesentencebeginning“All permits shall
specify...” into thestring of clauses.
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andseekingpublic commenton themonitoringplan). TheBoardrejectedPrairieRivers

~‘Tetwork’sargument. • • ‘ - - - -‘

Assumingthat Proponentsareattemptingto overrulethis portionoftheBoard’sPrairie~,,,.

RiversNetworkdecisionsubsilentio, theICA submitsthat theproposedlanguagewould not ,

necessarilyhavethis effect. Nothing in thefederalrule copiedin this proposedlanguage

prohibitswhattheAgencydid in thePrairieRiversNetworkcase,which wasentirely

appropriate.TheproposedlanguagewouldmerelymakeSection309.146longerandmore

confusing,andperhapsprovidepermitopponentswith moreopportunitiesto utilize permit

appealsto delayorpreventimportantprojectsfrom occurring. Theexisting rulesarefully

sufficientto complywith applicablerequirements,so ICA urgesthatthisproposalnot be

adopted.

CONCLUSION

TheProponents’rulemakingproposalwould not improveopportunitiesfor effective

publicparticipationin illinois NPDESpermitting. Theproposalinsteadwould createadditional

paperworkandproceduralrequirements,andmultiply opportunitiesfor diehardopponentsof

projectsrequiringNPDESpennitsto delaythosepermitsthroughunfoundedadministrative

appeals.TheICA urgestheBoardnot to adopttheproposal.

Respectfullysubmitted, • - -

FredricP. Andes
Counselfor IndianaCoalAssociation

Dated: March24, 2003

FredricP. Andes
Barnes& Thomburg
10 S. LaSalleStreet,Suite2600
Chicago,illinois 60603
(312)214-1313
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ANDES,by U.S. Mail, uponthepersonsincludedon theR03-19ServiceList, below.

Dated: March25, 2003

R03-19ServiceList

W.C. Blanton
Blackwell SandersPeperMartin, LLP
2300Main, Suite1000
KansasCity, MO 64108

Larry Cox
DownersGroveSanitaryDistrict
2710Curtiss Street
DownersGrove,IL 60515

JamesL. Daugherty,District Manager
ThomCr~eekBasinSanitaryDistrict
700 WestEndAvenue
ChicagoHeights,IL 60411

JohnDonahue
City ofGeneva
1 800 SouthStreet
Geneva,IL 60134

DennisL. Duffield, Director
DepartmentofPublicWorks andUtilities
City of Joliet
921 E. WashingtonStreet
Joliet, IL 60431

AlbertEttinger
EnvironmentalLaw & PolicyCenter
35 B. WackerDrive, Suite 1300
Chicago,IL 60601-2110

SusanM. Franzetti
SonnenscheinNath & Rosenthal
8000SearsTower
Chicago,IL 60606

LisaM.Frede
ChemicalIndustryCouncil
9801 W. HiggensRd, Suite515
Rosemont,IL 60018

DorothyGunn,Clerk (personalservice)
Illinois Pollution ControlBoard
100W. Randolph,Suite11-500
Chicago,IL 60601

JamesT. Harrington
Ross& Hardies
150 N. Michigafl, Suite2500
Chicago,IL 60601

Roy M. Harsch
Gardner,Carton& Douglas
QuakerTower,321 N. Clark
Chicago,IL 60610-4795

RonHill
MetropolitanWaterReclamationDistrict
100E.Erie
Chicago,IL 60611



KatherineHodge
HodgeDwyerZeman
3150RolandAvenue,P.O. Box 5776
Springfield,IL 62705-5776

FredL. Hubbard
AttorneyAt Law
415NorthGilbert Street,P.O.Box 12
Danville, Illinois 61834-0012

Illinois DepartmentofNaturalResources
OfficeofLegal Services
OneNaturalResourcesWay
Springfield, IL 62702-1271

GeraldT. Karr,AssistantAttorneyGeneral
OfficeoftheAttorneyGeneral
Environmental’Bureau
188 W. Randolph,20th Floor
Chicago,IL 60601

Vicky McKinley
EvanstonEnvironmentBoard
223 GreyAvenue
Evanston,IL 60202’

Robert~. Messina,GeneralCounsel
ThomasG. Safley
Illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield, IL 62701

Irwin Polls
MetropolitanWaterReclamationDistrict
6001 -WestPershingRoad - ~- -~ -

Cicero,Illinois 60804

Michael G. Rosenberg
MetropolitanWaterReclamationDistrict
100 EastEri~Street
Chicago,IL 60611 -

SueA. Schulz
Mary G. Sullivan - -

General& AssociateCorporateCounsel
Illinois-AmericanWaterCompany
300 NorthWaterWorksDrive
Belleville, IL 62223

SanjayK.Sofat
ConnieL. Tonsor
Illinois ‘EnvironmentalProtectionAgency
1021NorthGrandAve. East
Sprii~gfield,ilL 62794-9276

JoelSternstein
AssistantAttorneyGeneral
EnvironmentalBureauNorth
188 WestRandolphStreet,20th Floor
Chicago,IL 60601 -

MarieTipsord(personalservice)
HearingOfficer, Pollution ControlBoard
100 WestRandolph,Suite11-500
Chicago,I[IL 60601
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BARNES&T1-IORNBURG - 2600ChasePlaza
- 10SouthLaSalle Street

chicago, Illinois 60603U.S.A.
(312) 357-1313

- Fax (312) 759-5646 —

Erika i~. Powers - - - ‘- - -

(312) 338-5904 - - - -- - -~
www.btlaw.comEnail: epowers@btlaw.com ‘

March25,2003

Ms. DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter -

100 WestRandolph,Suite11-500 -

Chicago,IL 60601

Re: In theMatter oft ProposedAmendmentsto PublicParticipation Rules in
35111.Adm. CodePart 309 — NPDESPermitsandPermittingProcedures
R03-19(NPDESRulemaking

DearMs. Gunn:

Enclosedpleasefind an original and 10 copiesof eachof thefollowing documentsfor

filing in the abovematter: ‘ ‘4

• NOTICEOF FILING
• APPEARANCEOF FREDRICP. ANDES
• PREFILEDTESTIMONY OF FREDRICP. ANDES
• CERTIFICATEOF SERVICE

Pleasereturnonedate-stampedcopyof eachdocumentto mewith theme$senger.If you
haveanyquestions,pleasefeel freeto call meat (312)338-5904.Thankyouverymuchforyour
assistancein this matter.

Verytruly yours,

BARNBS & THORNBIJRG

ErikaK. Powers

cc: R03-19ServiceList ‘

ATTORNE~YGENERAL
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‘~BQNME~
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