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1 HEARI NG OFFI CER.  On the record. Good

2 norning and wel cone. W are here to conclude the hearing
3 in the case of David and Susi Shelton versus Steven and

4 Nancy Crown, case number PCB 96-53. And we have a
5 specific agenda for today which was agreed to by the

6 counsel for the parties. W were first going to review

7 exhibits, then identify any proposed transcript
8 corrections. W would then hear other statements by

9 counsel, if any, and then we would identify a briefing

10 schedule for the record and close the hearing record in 11 the
case. After that tinme, we will receive the final 12 transcript and
will issue a hearing report and the

13 parties will go into briefing.

14 Al right, we have spent some tinme 15
prelimnarily off the record organizing exhibits and

16 believe we can state at this tinme that we have all of the 17
exhibits in order for the case. M. Kaiser, did you have 18 a

statement you would Iike to nmake about the exhibits? 19

MR KAl SER: Yes. | do believe we do now
20 have all -- we believe we have all of the exhibits.
21 I will note as follows: That | have 22 certain

docunments in nmy hands which were | ocated anong
23 original Canpernman exhibits and as the Board will recall, 24 Ceorge

Canperman was an expert retained by Respondents who
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1 offered testinobny concerni ng noi se nmeasurenent readi ngs.

2 That he personally took anal ysis of sound neasurenent

3 readings taken by others and an expl anation of the

4 wvariable fan drives that were constructed on the Crown

5 chiller unit in August of 1996. Madam Hearing O ficer,

6 you noted that certain original docunents were not part of

7 your file and asked M. Elledge and | to look in our files

8 and see if we can find those originals and over the

9 weekend | did that and |I found docunments that have been

10 identified in the record as, | believe, Exhibits 115

11 through 127 and all of those were docunents introduced

12 during the course of testinmony before George Canperman. | 13 also
found within ny file, interm xed with the Canperman 14 docunents
certain other docunents, four in nunber. The 15 first of which are on
Canper man Associ ates, Inc.

16 letterhead, for lack of a better word, it's a technica

17 worksheet. The job is described as a Crown job. The date 18 of
the work is described as 5-7-96 and there's a

19 handwitten title which appears, Shiner Test Results. And 20 to
the best | can deternine, this docunent, this one page 21 docunent, was
aut hored by George Canpernan. There now

22 appears on this docunent yellow highlighting markings and 23

addi tional handwiting in red ink which | believe are

24 markings made by M. Diver. | have a question whether
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1 this docunent, and perhaps we should mark it as Hearing

2 Exhibit Nunmber 128 for purposes of identification and
3 have now nmarked 128 on the back of this one page docunent,
4 which this one page docunent is not, in fact, a part of
5 one of the exhibits marked 115 through 127 whi ch have

6 already been offered and admitted into evidence.

7 HEARI NG OFFI CER:  Ckay. W will call that

8 exhibit 128 for identification purposes.
9 MR KAl SER | note that there are -- there's

10 anot her single page document again on Canperman

11 Associates, Inc. worksheet stationery again indicating job 12 Crown
date 8-16-96, sheet 2 of blank and this refers to

13 neasurenents and di scussions with Reese Ell edge and

14 contain certain octave band readi ngs which again, to the 15 best |
can determine, the original of this document was

16 created by George Canperman in connection with the Crown 17
project. Again | note that there is sonme highlighting 18 markings and
some red ink notations which | believe were 19 placed on this one page
document which I'mnow referring 20 to for purposes of identification
as Hearing Exhibit

21 Number 129 and again | have sonme question as to whether 22 this

| oose sheet of paper is part of one of the exhibits 23 115 through 127
that's already been adnitted into

24 evidence. | have a third document which consists of eight
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1 pages of handwiting. The handwiting appears to be that

2 of CGeorge Canperman and appears to be a continuation of an
3 exhibit which was adnitted into evidence and which Madam

4 Hearing Oficer | believe you have in front of you and |I'm

5 able to conclude that it was at |east originally connected

6 wth those docunents by virtue of the red Arabic nunbering

7 at the bottomof this exhibit.
8 HEARI NG OFFI CER:  \What docunent do you think

9 it is related to?

10 MR. KAl SER: If I could have -- | know I've 11 passed
forward now the exhibits 115 through 117. Exhibit 12 117 appears to be
a two page or at this point what's been 13 admitted into evidence is a
two page handwitten docunent 14 with the date of 5-12-96, neasurements
today at Crown

15 residence and it appears to ne that pages 3 through 11, 16 which
have now marked for purposes of identification as 17 hearing exhibit
130 appear to be a continuation of M.

18 Canmpernman's notes

19 Now, as we di scussed off the record, 20 the Jeff
Di ver Group had requested the Board provide them21 with the remainder
of the hearing transcript. W were

22 provided with certain volumes, including a volune nunber 23 7. It
has now come to our collective attention that there 24 are 3 volune 7s.

Two of which | have not had an
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1 opportunity to review M. Canpernman's testinony at

2 hearing is contained within the second and third volume 7s
3 that | have not had a chance to review and so |'m unable

4 to at this time determnmi ne whether docunents 128, 129 and

5 the eight pages which conprise Exhibit 130 whet her these
6 are, in fact, part of exhibits which were offered and

7 adnmitted into testinmony. And | note that there's one

8 final exhibit which | will mark as Hearing Exhibit 131, a
9 two page handwitten docunent dated 10-26-95, Crown AC

10 noise and again appears to be a docunent authored by M. 11

Canper man.

12 HEARI NG OFFI CER. M. Kaiser?

13 MR KAl SER: Yes.

14 HEARI NG OFFI CER:  Was Exhibit 118 that you

15 just handed back to ne a two page document ?

16 MR. ELLEDGE: This is what you handed ne?

17 HEARI NG OFFI CER:  That is what was in the

18 stack that was handed up to ne in the first place.

19 MR. ELLEDGE: Yes.

20 HEARI NG OFFI CER:  And where is that stack

21 again?

22 MR KAISER It is, right.

23 HEARI NG OFFI CER:  And woul d you put that back

24 in the way it was?
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1 MR KAISER | have not had a chance, as |

2 stated, to reviewthis transcript of M. Canperman's

3 testinony.

4 I'"'m 1 ooking at the notes which you
5 prepared, Madam Hearing Officer, which describes Exhibit

6 118 as a 5-28-96 docunent which was admitted into evidence

7 8-21-96, but it doesn't describe with any greater

8 particularity the nunber of pages to that docunent. So,

9 without reference to the transcript itself, I'munable to

10 deternine whether it should consist of two or 11 pages. 11

HEARI NG OFFI CER:  And then | think we should

12 reserve closing the record until we've identified whether 13 these
docunments belong in the record as part of the record 14 that was
adnmitted into evidence in the prior proceedings. 15 MR. ELLEDGE
May | respond?

16 HEARI NG OFFI CER:  Yes.

17 MR ELLEDGE: | appreciate the difficulty

18 counsel has in not having to have been able to have

19 reviewed the final full transcripts and | appreciate the 20 fact
that he was not present on the final day. | think 21 enough is enough.
The mere fact that they happen to have 22 with themon the final day
docunent s copi ed during

23 the deposition is no indication that they were tendered and 24

offered. | frankly believe they were not tendered and
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1 surely were not part of the exhibits that went into
2 evidence. | think | amprepared to et himreviewthe
3 transcript and try to nake a case of those documnents.
4 I think that we have at this point al
5 the docunments that were offered and anong the docunents
6 that were just tendered today are docunents that were
7 highlighted. That is not the condition in which they were
8 presented if they were. So, | would hope that we can make
9 clean copies of those.
10 O her than that, keeping the record
11 open for himto make his attenpt to tender is fine.
12 MR. KAl SER: And just if | may al so include
13 within the group of exhibits about which | would
14 appreciate the opportunity to review M. Canperman's
15 testinony, there were three other docunments again found in 16 our
file, 3 which appear to be originals of documents
17 authored by M. Canpernman which may or may not frankly be 18 part
of the exhibits.
19 MR ELLEDGE: Excuse me, counsel. Wth
20 respect to the one you just marked --
21 MR KAl SER: Yes.
22 VR. ELLEDGE: I know with certainty that that
23 was never reviewed with M. Canperman on the stand.

24 know there was no evidence with respect to that piece of
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1 paper.

2 MR. KAI SER:  And just so we know what we're
3 referring to, it's a worksheet w th Canpernman

4 Associates Inc's.

5 MR ELLEDGE: It's a chart, it's a

6 consolidation chart.

7 MR. KAl SER: Dated July 30th, 1996 plotting

8 different noise neasurenents taken at the Crown and

9 Shelton properties.

10 MR. ELLEDGE: It's a very conplex docunment and
11 it would take a long tinme for George Canpernan to have

12 explained it. He did note it is not offered. He was not 13
exani ned about it.

14 HEARI NG OFFI CER:  For purposes of

15 identification, I will call that Exhibit 132. | do not

16 plan to adnit these into evidence today, nor do | plan to 17
recei ve these today.

18 MR. KAISER: My | also then just for purposes
19 of identification and understanding that the Board wl|

20 not receive these and that these will remain in ny

21 possession until |'ve reviewed the testinony and can show 22 that
they were part of M. Canperman's or M. Zak's

23 testinmony, a single page docunment which |'ve marked as

24 Exhibit Number 133 which is a sketch showi ng the
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1 relationship between the Crown's chiller unit and the
2 second floor wi ndow of the Shelton property dated July
3 30th, 1996. And then the final docunment that again
4 appeared in our files and appears to have been prepared by
5 M. Canperman in connection with the subject matter of the
6 conplaint is a four page docunment appears to be an octave
7 band sound pressure level printout dated July 30th, 1996
8 that |I've marked for purposes of identification as exhibit
9 nunber 134. And that is a four page document.
10 HEARI NG OFFI CER: Al right, thank you very
11 nuch. Wth that | believe that our exam nation of the
12 exhibits at hearing is concluded and | would entertain a 13 notion
to suppl enent the record should any of the
14 identified documents be appropriately in the record and | 15 wl|l
entertain the notion in witing and counsel for
16 Respondent will be given an opportunity to respond to the 17 notion
prior to ruling. The schedule for that will be
18 discussed at the sanme tine we discuss our briefing
19 schedule in a few mnutes.
20 At this point intime, 1'd like to move 21 onto
the second itemon the agenda which is proposed
22 transcript corrections if any. Of the record.
23 (A brief off the record discussion was hel d.)

24 HEARI NG OFFI CER: Back on the record.
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1 W' re back on the record.

2 MR. KAl SER: Madam Hearing Officer, |'ve had
3 a chance to review Volume 1 through 7 of the hearing
4 transcripts. | have not had the opportunity to review
5 Volunmes 7 part B and part C, so | can't coment with

6 respect to the final approxi mately one hundred pages of

7 the hearing transcript. In the main | feel that the

8 transcript was well recorded and that allows the Board or

9 organization decision nakers or interested nenbers of the 10 public
to understand the testinony that was adduced at

11 hearing, to nake appropriate references to exhibits

12 contained within the hearing record.

13 Wien | began ny review, | had the idea 14 of
of fering page by page corrections, but realized frankly 15 that was
just an undertaking that may not be warranted,

16 given the amount of time it would have taken to correct

17 what | would call dimninus type of errors. | wll note, 18 for
exanpl e, the type of error about which I'"'mreferring. 19 On page 389
of the transcripts at line 12, 11, 12, 13.

20 For instance, there's a question and | believe this was 21 during
the testinony of one of the Conplainants, Ms. Susi 22 Shelton who is
here in the hearing roomtoday. The

23 question was, "Were did he" -- referring to their son

24 David -- "where did he sleep during July of 1994?"
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1 Answer: "He slept in the department on a pull out couch.”
2 Now |l think all of us who attended the hearing know t hat

3 den was the intended word there and that if we were to

4 correct the record at that point we would urge that den be
5 substituted. As | thought about this over the weekend, |
6 canme up with this proposal and that is to the extent M.

7 Elledge or | are citing to portions of the record that

8 contain those types of dimninus errors, that we be

9 allowed on our own to correct themor point out in a

10 bracketed fashion what the proper termor words would have 11

and offer clarification and in that way so the

12 critical passages, or what we viewto be critical passages 13

be anmended or corrected with the opportunity, of

been

woul d

14 course, for M. Elledge to conment on any errors | may 15 nmake in

offering the correction. So, | offer that as a 16 suggestion to the

Board and frankly | ook to you for

17 guidance on this issue.

18 HEARI NG OFFI CER M. Ell edge, what are your 19

t hought s?

20 MR ELLEDGE: I woul d have no objection to 21 doing
that. It does seempractical if during the course 22 of naking a

witten argument one is quoting or making
23 specific reference to, we can state what it said in the 24

transcript and in brackets shoul d have been and just so
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1 it's clearly marked. Then if | have an objection to your
2 should have been or you have an objection to mny

3 correction, we can so note it separately at that tine.

4 HEARI NG OFFI CER: That seens reasonable to ne.

5 Wiy don't you bracket and insert the words that you see
6 were incorrectly transcri bed.

7 Wth respect to the transcripts, |'ve

8 spoken to the court reporter here today and she has agreed

9 that the volunme cover pages can be revised so that they

10 will be nunmbered consecutively w thout repetitive

11 nunbering and so we will have a new nunbering of the

12 volunes prior to the briefing period and I will confer

13 with her privately on that. Also, | believe we will get 14 sone

additional certification pages signed which were not 15 signed on
copies that were provided to the Board. Should 16 there be any
substantive need to correct the transcript 17 after this point in ting,
I will entertain a notion in

18 witing to correct the transcript.

19 At this point we'll go off the record 20 and we
will take an five minute break.

21 (A brief recess was taken.)

22 HEARI NG OFFI CER:  Back on the record after 23 recess.

We're back on the record and we' ve been

24 discussing calendaring the briefing of the case and a
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1 nunber of related date issues and | think what 1'll do now
2 is nmenorialize that and we'll take any additional conments
3 fromcounsel. W expect to receive this last portion of
4 the transcript by Decenmber 19th. | will issue the regular
5 report by Decenber 27th and in the interimcounsel for
6 Conplainants will identify any issues with respect to
7 adnmissibility of exhibits nunbered 128 through 134. Those
8 are identified for the record, but not yet admitted into
9 evidence. M. Kaiser will provide ne with the status of
10 these documents by Decenber 24th and | will be using that 11
information in preparation of the hearing report. |If
12 there are issues with those docunents, then |I think we are 13 going
to entertain those as notions and if we could have 14 efficient filing
on the notion and response, then | can
15 get to it as quickly as possible so that we can try to
16 stay on the briefing schedule we're going to outline here. 17
The agreed briefing schedule is as
18 follows: Conplainant's brief will be due January 14th, 19
Respondent's brief will be due February 21st and
20 Conplainant reply brief will be due March 7th. W will 21 also
have a phone conference on the tineliness of the
22 submi ssion of a Respondent's notion to dism ss and whether 23 that
can be filed with the briefs. | guess we didn't

24 identify a time for that phone conference. Counsel, what
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1 are your calendars on that? | can do that in a day or
2 two.
3 MR. ELLEDGE: | believe that the only thing
4 that I'mtied up on is unfortunately it's not in this
5 calendar, | think it's tomorrow afternoon that I'mtied up
6 all afternoon
7 HEARI NG OFFI CER: Al right, why don't we have
8 a phone conference on Wednesday?
9 MR. KAl SER: Any tine after noon would be

10 fine with ne.

11 HEARI NG OFFI CER:  After noon on Wednesday?
12 MR KAl SER Yes.
13 HEARI NG OFFI CER:  Then we'l | have a phone

14 conference on that issue on Wdnesday afternoon, Decenber 15 11th
and we'll deternmine the exact tinme later.

16 Al right. | believe that concludes ny

17 comrents with regard to the schedule. Any further

18 remarks?

19 MR. KAl SER: Madam Hearing O ficer, we're

20 going to waive any oral closing argunent and we'll make 21 our
arguments Conplainant's brief and in their reply. W 22 do want to
thank the Board and the people of the State of 23 Illinois for
providing this forumto the Sheltons and we 24 want to thank you for

your efforts and patience and
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1 perseverance over the course of this hearing. Thank you.

2 HEARI NG OFFI CER: M. El |l edge, any further

3 coments?

4 MR. ELLEDGE: We, too, are waiving any ora

5 closing statenents and joined with M. Kaiser in his

6 thanks for your patience with us all.

7 HEARI NG OFFI CER:  Thank you very much and this

8 concludes our proceedings at 11:40 a.m

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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