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MEMORANDUM REGARDINGTHE PROPOSEDRULE, FIRSTNOTICE,
OF THE ENVIRONMENTAL LAW AND POLICY CENTER,FRIENDS OF
THE FOX RIVER, PRAIRIERIVERSNETWORK AND SIERRA CLUB

TheEnvironmentalLaw andPolicy CenteroftheMidwest,Friendsof theFox River,

PrairieRiversNetworkandtheIllinois ChapteroftheSierraClub (collectively“Environmental

Groups”)submitthismemorandumregardingtheProposedRule,FirstNotice,issuedby the

Boardwith its Opinion andOrderofJune21, 2001.

Genera.!Comments

TheEnvironmentalGroupsbelievethat therulesproposedby theBoardon first notice

shouldbeadoptedasproposed,exceptasto a few provisionsthat shouldbeclarifiedor

strengthened.Generallytheproposedrules createsoundantidegradationstandardsand

regulationsfor Illinois that shouldworkablyprotectIllinois watersfrom injury to existinguses

andunnecessarydegradation.TheBoardhaswisely rejectedefforts to createarbitrary

exceptionsfrom thecoverageoftherulesthat would haveallowedIllinois watersto bedegraded

in a piecemealfashion. Theproposedprovisionsfor designationandprotectionof Outstanding

ResourceWaters(“ORW”) arealsosound.



SpecificComments onCertain Provisionsof the ProposedRule

TheBoarddid not adoptanumberoftheproposalsmadeby theEnvironmentalGroupsin

~arliermemorandaandtestimonyin theseproceedings.No purposewould beservedby

repeatinghereinarguments,suggestionsor commentsthat theBoardhasalreadyseenand

presumablyfactoredinto its First Noticeproposalorrejected. Somecommentregardingcertain

provisionsoftheBoard’sFirst NoticeProposedRule,however,is usefulornecessary.

ProposedSection 102.810

TheEnvironmentalGroupsbelievethat thenoticeprovisionsfor petitionsrelatingto the

designationof an ORW is adequate.

ProposedSection102.830(b)(1)

This provisioncontainslanguagefor designationofanORWthat speaksof“uniquely

high” biological orrecreationalvalue. As waspointedout in oneoftheBoard’squestionsto the

Agency,seeDecember6, 2000Tr. at 42-3,theterm“unique” is somewhatambiguous.The

Boardwould improvetheclarity oftheproposedrule if it substituted“outstanding”or“very

high” for “uniquelyhigh”. Themostpreciselanguageto use,however,wouldbe thefederal

languagewhich is “of exceptionalrecreationalor ecologicalsignificance.”S..~40

CF.R.~131.12(a)(3).

ProposedSection302.105(d)(6)

TheEnvironmentalGroupsappreciatethat reconcilinguseofgeneralpermitswithproper,

anti-degradationpolicy is difficult. We arepleasedthattheBoardhasseenfit to give directionto

theAgencyagainsttheuseof generalpermits for activitiesthatmayaffectwatersof“particular

biological significance.”
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TheEnvironmentalGroupsbelievefurther that, particularlygiventhe submissionsand

testimonyofferedby theIllinois DepartmentofNaturalResourcesatthe third hearing,the term

“particularbiological significance”canbe morepreciselyset forth in therules. Thetestimonyof

Rob Moorestatesproposedlanguageto do this.

ProposedSection302.105(f)

TheBoardwaswiseto adoptthis sectionregardingperformanceof antidegradation

assessmentsaspartoftheBoardstandardsratherthan leavingthis matterfor laterAgencyrule-

making. It is critical that clearproceduresbe establishedfor theAgencyassoonaspossible

giventheongoingneedto considerpermit applications.

Proposed302.105(f)(2)(B)

Themeaningof thisprovision is unclear.Perhapsthereis amisprint in this language.In

any event,applicantsshouldberequiredto go throughthepermittingprocessbeforetaking any

appealto theBoard.

Notice to the Illinois Department ofNatural Resources

Consultationby theAgencywith otherstateagencieswith biological expertise

(particularlytheIllinois DepartmentofNaturalResources)regardingpermittingmattersis of

greatimportanceto theprocess.This is recognizedby theBoardin proposed§302.105(f)(3)(C)

whereit is requiredthat thecommentsofJDNRandcertainotherbodiesbesummarizedin the

factsheetaccompanyingthepublic notice ofthedraftpermit. However,theproposedrule does

not clearlyrequirethat IDNR orotherbodieswith biological expertisebeinformedofpermit

applicationsor theassessmentprocess.Obviously,therewill neverbe any commentsby IDNR
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summarizedin thepublic noticeif IDNR receivesno noticeof theprOposedpermitprior to the

timeofthepublic notice.

Accordingly,weproposethatanew subsection302.105(f)(2)(E) be addedstatingthat:

(E) After reviewpursuantto subsection(f)(2)(A)(i) orreceiptofan application
pursuantto subsection(f)(2)(A)(ii), theAgencyshallnotify theIllinois
DepartmentofNaturalResourcesofthereviewor applicationassoonas
practicableto allow IDNR anopportunityto preparecommentsor
recommendationsprior to issuanceofthepublic noticerequiredby 35 Ill. Adm.
Code309.109orCWA Section401.

ProposedSection303.205

Again theterm“uniquely high” is used.For thereasonsgivenabovein ourcommenton

proposedSection102.840,“outstanding,”“very high” oruseof thefederallanguageis

preferable.
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CONCLUSION

TheBoardshould adoptin final theantidegradationstandardsproposedby the

Boardon FirstNoticewith theminorchangesand clarificationspresentedanddiscussedin this

memorandum.

Respectfullysubmitted,

AlbertF.Ettinger( C #3125045)
Counselfor EnvironmentalLaw andPolicy
Center,Friendsofthe FoxRiver,
Prairie RiversNetwork, andSierra Club
35 E. WackerDr. Suite 1300
Chicago,Illinois 60601-2110
312 795 3707

JackDarin, Director
Illinois Chapter- SierraClub
200N. MichiganAve. Suite505
Chicago,Illinois, 60601

RobertMoore,ExecutiveDirector
PrairieRiversNetwork
809SouthFifth Ave.
Champaign,Illinois 61820

CynthiaL. Skrukrud,President
Friendsof theFox River
4209W.SolonRd.
Richmond,Illinois 60071
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