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Note:  Capitalization denotes statutory language.

Section 301.109  Provisional Variances from Water Temperature Standards

a)
An Agency recommendation to the Board under 415 ILCS 5/35(b) regarding a request for a provisional variance from any water temperature standard set forth in 35 Ill. Adm. Code 302.211 or 303 or any other rule, permit, or Board order must specifically address each of the contents required of any application for a provisional variance under 35 Ill. Adm. Code 180.202(b).  The Agency recommendation must:

1)
Identify the extent to which the arbitrary or unreasonable hardship results from weather and operational conditions; 

2)
Explain why the conditions in subsection (a)(1) of this Section were not reasonably foreseeable based on historical weather patterns and predictable operational conditions; and

3)
List any provisional variances that the Board issued to the petitioner within the preceding five calendar years with respect to any water temperature standard.

b)
The Agency in its recommendation described in subsection (a) of this Section must:

1)
Specifically address the Agency’s rationale for recommending conditions on the provisional variance; and

2)
Impose or explain why it does not impose the following conditions upon the provisional variance:

A)
Requiring the petitioner to continuously monitor intake, discharge and receiving water temperatures and to visually inspect intake and discharge areas at least three times daily to assess any mortalities to aquatic life;

B)
Requiring the petitioner to document environmental conditions during the term of the provisional variance, including the activities described in subsection (b)(2)(A) of this Section, and to submit the documentation to the Agency and the Department of Natural Resources within 30 days after the provisional variance expires;

C)
Requiring the petitioner to immediately implement biological activities to characterize how aquatic life respond to the thermal conditions resulting from the provisional variance; to document these activities; and to submit the documentation to the Agency and the Department of Natural Resources within 30 days after the provisional variance expires;

D)
Requiring the petitioner to immediately notify the Agency and the Department of Natural Resources of any unusual conditions, including mortalities to aquatic life; to immediately take action to remedy the problem; to investigate and document the cause and seriousness of the unusual conditions while providing updates to the Agency and the Department of Natural Resources as changes occur until normal conditions return; to notify the Agency and the Department of Natural Resources when normal conditions return; and to submit the documentation to the Agency and the Department of Natural Resources within 30 days after normal conditions return; and

E)
Requiring the petitioner to develop and implement a response and recovery plan to address any adverse environmental impact due to thermal conditions resulting from the provisional variance, including loss and damage to aquatic life.
(Source:  Added at __ Ill. Reg. __________, effective __________.)

