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1 PROCEEDINGS
2 (June 10, 1998; 10:10 a.m.)
3 HEARING OFFICER ERVIN: Good morning and welcome
4 to thisfourth hearing in Proportionate Share. My
5 nameis Cynthia Ervin, and | am the named Hearing
6 Officer in this proceeding entitled, In the Matter
7 of: Proportionate Share Liability, 35 Illinois
8 Administrative Code, Part 741, docketed as R97-016.
9  Present today on behalf of the Pollution Control
10 Board is presiding Board Member of this rulemaking, to
11 my right, Chairman Claire Manning.
12 CHAIRMAN MANNING: Good morning.
13 HEARING OFFICER ERVIN: To her right is Board
14 Member Kathleen Hennessey.
15 BOARD MEMBER HENNESSEY: Good morning.
16 HEARING OFFICER ERVIN: To my left is Board Member
17 Tanner Girard.
18 BOARD MEMBER GIRARD: Good morning.
19 HEARING OFFICER ERVIN: Also with ustoday is
20 Marie Tipsord, Board Member Girard's attorney
21 assistant; and Jack Burds, who is one of our hearing
22 officers, and Chuck King. Heis here somewhere today.
23 HeisBoard Member Marili McFawn's attorney assistant.
24 Inthe back of the room | have placed alist for
25 those who would like to be added to the notice and
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service list in this rulemaking. Please note that if
your name is on the notice list you will only receive
copies of the Board's opinions and orders and the
hearing officer ordersin this matter. If your name
ison the service list, you will not only receive
those items, but you will also receive copies of
documents filed by all persons on the servicelist in
this proceeding. Please keep in mind that if your
name is on the service list, you are required to serve
10 all persons on the service list with all documents
that you file with the Board.

As background, on February 2nd, 1998, the lllinois
Environmental Protection Agency filed a rulemaking
proposal with the Board to add a new Part 741 to the
Board's waste disposal regulations. These proposed
rules would establish procedures for the
implementation of Proportionate Share Liability scheme
established by Public Act 89-443. This amendatory
legislation repealed joint and several liability in
environmental actions and replaced it with
Proportionate Share Liability.

In addition to establishing Proportionate Share

23 Liability, Section 58.9 of the Act directed the Board

24 to adopt rulesimplementing Section 58.9 by December

25 31st, 1997. The statutory deadline was later extended
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1 until January 1st, 1999.
2 On December 5th, 1996, the Board opened a docket
3 to solicit proposals to assist the Board in the
4 promulgation of rules and procedures implementing the
5 proportionate share provisions of Section 58.9. The
6 proposal filed by the Agency isin response to that
7 request.
8 Thefirst hearing was held in this matter on May
9 4thin Springfield. The second hearing was held on
10 May 12thin Chicago. The third hearing was held in
11 Springfield on May 27th.
12 The purpose of today's hearing is to hear some
13 additional comments from the Agency and to ask
14 additional questions of the Agency. Following the
15 Agency's presentation, anyone else who would like to
16 testify will be given the opportunity as time allows.
17  This hearing will be governed by the Board's
18 procedural rulesfor regulatory proceedings. All
19 information which is relevant and not repetitious or
20 privileged will be admitted. All witnesses will be
21 sworn and subject to cross-questioning. Please note
22 that any questions asked by a Board Member or staff
23 areintended to help build a complete record for the
24 Board's decision, and does not express any
25 preconceived opinion on the matter.
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1 Arethere any questions regarding the procedures
2 we will be following this morning?
3 Seeing none, then | will ask Chairman Manning or
4 any of the other Board Members if they have any
5 comments that they would like to make at this time.
6 CHAIRMAN MANNING: No. Just good morning. Our
7 regular caveat applies as well with this proceeding.
8 Just because we are asking questions does not
9 necessarily reflect any way we are proceeding. We
10 might have alot of questions for you this morning.
11 HEARING OFFICER ERVIN: Thank you. Itismy
12 understanding that the Agency, you have some rebuttal
13 testimony as well as some responses to some questions
14 you would like to present this morning.
15 MR.WIGHT: Yes, wedo. | will start by once
16 again introducing our panel of witnesses. With me
17 again today for the fourth hearing, on my immediate
18 right, Gary King who is the Manager of the Division of
19 Remediation Management within the Bureau of Land.
20  On my immediate left is Bill Ingersoll, who is an
21 associate counsel with the Division of Legal Counsel
22 at thelllinois EPA who manages an enforcement unit.
23  ToBill'simmediate |eft is John Sherrill who
24 supervises a unit within the Remedial Projects
25 Management Section in the Bureau of Land.
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1 Behind meandto my leftis Larry Eastep who is
2 the Manager of the Bureau of Land's Remedial Projects
3 Management Section. Excuse me. Yes, that isright.
4 You would think | have said these enough that | would
5 have them down by heart, but it is confusing.
6  Wedo have some follow-up today both by way of
7 some comments and rebuttal to testimony that was
8 delivered at the last hearing and some follow-ups to
9 some questions that were pending, as well. | guesswe
10 will just get right to that.
11 Oneother person, Vicki VonLanken is back with us
12 againtoday. Sheisour legal assistant who is
13 helping with document management. Anybody who has any
14 questions about Agency documents can see Vicki to
15 resolve those.
16  Wewill goright to Gary King to start today's --
17 HEARING OFFICER ERVIN: Why don't we have them
18 swornin.
19 MR.WIGHT: Yes.
20  (Whereupon Gary King, Bill Ingersoll, John
21 Sherrill and Larry Eastep were sworn by the
22 Notary Public.)
23 HEARING OFFICER ERVIN: Whenever you are ready to
24 proceed.
25 MR. GARY KING: What | want to do this morning is
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1 to -- there istwo aspects to the testimony. Oneis
2 to respond to some areas and questions that we had
3 left open from the previous hearing, and then to
4 provide, in essence, arebuttal on some of the points
5 that were raised by SRAC's testimony at the last
6 hearing.
7  There were quite afew points that we disagree
8 with relative to their testimony. We are not going to
9 try to focus on all of those, but we are going to try
10 to focus on those that we feel are most significant.
11 And sometimes as you go through these things you find
12 more things significant than what you thought when you
13 first started. So | will apologize at the start for
14 the length of the presentation.
15 | want to begin by summarizing, at least from our
16 point of view, the testimony that we heard coming from
17 the SRAC panel at the last hearing.
18 Wesaw Mr. Marder as having summarized the
19 business sector's view on the legidative history of
20 Title 17 with particular focus on the need to limit
21 theliability of the private sector for cleanups.
22 We saw Mr. Howe as discussing the problems created
23 for business by what has sometimes been a draconian
24 application by the U.S. EPA of the joint and several
25 liability principles at Federal cleanup sites. Mr.
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Howe, however, did not conclude that the problems on a
State level were the result of IEPA's implementation
of its program, which as we have testified to, it has
contained elements of Proportional Share Liability.
But that the problem was this perception of liability
that had been created by the way the Federal
government had handled joint and several liability on
anationwide basis.

We saw Mr. Rieser's testimony as supporting
specific changesin our proposal. We saw that as
supporting four specific areas of changes.

First was changes in the applicability
provisions. And we thought alot of those made sense,
and we had incorporated those changes with some
modification in our Errata Number 1.

The second area was that he proposed that the
concept of the information order be deleted, and he
contended that it was not needed; that first of al,
civil discovery was adequate and, secondly, that
Supreme Court Rule 224 is adequate to handle
information requests before the filing of a
complaint.

We disagree with both of those points. First, the
notion of civil discovery realy doesn't help in a
prelitigation area. And we think that the need for an
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information order is particularly critical because we
have gone to the whole concept of Proportional Share
Liability. It becomes particularly important as we
have talked about it in trying to identify PRPs, the
need to identify PRPs, to make the Proportional Share
Liability concept work effectively.

The second point is that we have reviewed things,
and it is our -- we are not sure that Supreme Court
Rule 224 isincorporated in the Board rules, so that

it is not clear that we could even have access to that
as amethodology for getting prelitigation
information. That was the second point, was the
information order that we had.

The third change that Mr. Rieser focused on was
proposing changes in the causation provisions. And
from our standpoint, what he is really suggesting is
going to amount to a need to fingerprint the waste and
the releases, fingerprint the waste to the releases as
an element of proof. He contends that is the approach
required by the statute. We don't agree with that.

We think that was just going to create an impossible
burden for usif that kind of approach is used.

Finally, Mr. Rieser, and this is the fourth major
point that he had, he is objecting to the shifting of
the burden when we came to the allocation phase. As
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1 you recall our proposal was that the State would have
2 the burden in establishing liability. But then when
3 it came to the alocation phase, then that burden
4 would rest with the respondents. And he contended
5 that this burden shifting concept, although it is
6 unaddressed in Section 58.9, is prohibited by Section
7 58.9. And then his proposa simply repeats the
8 statutory language which | think everyone admitsis
9 not clear and that is not going to resolve difficult
10 interpretiveissues. | just don't think that
11 approach, in the long run, is going to be very helpful
12 asfar asworking with these cases.
13  Now, | want to go back and talk about some of the
14 things that we covered in our initial testimony. One
15 of the thingsthat | focused on initially iswhat is
16 the purpose of this rulemaking, and | referenced
17 Section 48, Paragraph 5 of the Act. Itisclear if
18 you look at that that the purpose of this rulemaking
19 isnot to minimize liability for private industry.
20 The purpose of this rulemaking isto assure that
21 cleanup of sites occursin amanner that is efficient
22 andisfair to al concerned, both to the public
23 sector as well as the private sector.
24 Inour testimony we recognize that this rulemaking
25 hasalot of difficultiestoit. | focused on three
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1 of those difficulties.
2  Onewasthereisno rea model for what we are
3 doing here. The Board is creating a model and
4 hopefully the Board ends up creating a model which is
5 useful not only in this State but beyond this State.
6 | think that -- we believe that our proposal has
7 elements that would be useful in the areas beyond what
8 wehaveinlllinois. We havetried to answer
9 questionsthat | think other states are struggling
10 with, aswell.
11  The second area of difficulty was the whole nature
12 that thereis alimited number of sites we are dealing
13 with. Inour initial testimony we warned against
14 skewered experience causing over generalization based
15 on what has happened. | think to some extent if you
16 reflect on Mr. Howe's testimony, that is what has
17 happened. | mean, Caterpillar has had a lot of
18 experience with cleanup sites around the country and
19 in other states and the Federal government, and yet
20 the experience they have had in 1llinois comes down to
21 two sites that they are working with the Illinois EPA
22 program, and those experiences have been -- have had
23 Proportional Share Liability concepts to them. So we
24 have to be careful about not just taking what is a
25 national concern and then just putting that down to a
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1 State level without understanding what the State
2 program is and has been all about.
3 Thethird area of difficulty that | had seen
4 initialy is how do you interpret a statute which has
5 alot of incompletenessto it and alot of ambiguities
6 toit. | testified that | saw that there was four
7 basic principles there.
8  First there was the notion of liability being
9 based on causation or contribution. That we wouldn't
10 just have the kind of status liability that has
11 happened with some of the elements of liability in the
12 past.
13 Second, allocation would be based on proportionate
14 share rather than being based on ajoint and several
15 concept.
16  Third, that there would be -- there would not be a
17 disturbance of existing delegated and authorized
18 programs.
19  Fourth, that the Board would need and was
20 statutorily authorized to devel op a workable procedure
21 relative to the whole concept that is outlined in
22 those first three principles.
23  Mr. Rieser, in histestimony, he agreed with the
24 first three of those. But he took issue with the
25 fourth one, not in terms that the Board should have a
0014
KEEFE REPORTING COMPANY
Belleville, Illinois



1 workable procedure, but my emphasis on that. He felt
2 that | over emphasized the need for having a workable
3 procedure. His emphasis there was the emphasis should
4 be on change, changing something. Well, that to me
5 begs the question of what are we trying to change.
6 | think one of the things that Mr. Rieser was
7 saying was that after hearing how we had implemented
8 many of these principles, proportionate share
9 principlesin operating our program already, that the
10 legislature wanted to change that program further,
11 wanted to change the way we actualy did things. But
12 if you reflect back to the -- what happened in 1995
13 when the legislation was passed, there was not a
14 concern at that point about the way the Illinois EPA
15 was implementing the cleanup program. The simple fact
16 of the matter is that nobody asked. Nobody asked in
17 1995 how we were implementing the program. The
18 legidature didn't ask. The business community didn't
19 ask.
20 Infact, they didn't ask until we got around to
21 thefall of 1997 and were developing this rulemaking.
22 Now, it is obvious that the legislature still wanted
23 to change something, if they didn't understand our
24 program, they, in fact, wanted to change something.
25 And | think that Mr. Marder and Mr. Howe both spoke to
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1 theissue that they wanted a change, and from our view
2 what the legislature really wanted to change was this
3 perception created by joint and severa liability.

4

As | was talking about earlier, this perception of

5 joint and several liability has been negative,

6 particularly based on the way the Federal government

7 hastended to implement it throughout the country.

8 You know, Mr. Howe | think rightly focused on the fact
9 that the U.S. EPA has taken a deep pockets approach to

10
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the implementation of joint and severa liability with
afocus on afew people and then really shift the
burden to those people to bring in everybody else.
That simply has not been our approach in Illinois.

So if you think about it, well, if that's kind of
what is going on with the Agency's proposal and what
we are doing, what does this proposal do to the
[llinois program, certainly our proposal, what does it
do? Isit going to make radical changes in the way
the lllinois EPA has done business under its cleanup
program? The answer is, no, it won't. It isnot
going to make radical changes.

But if you think back, when we went through the
Part 740 rulemaking, where the Board was developing a
regulatory program for a voluntary program, there was
afoundation there. There was afoundation of a
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1 program and that rulemaking process modified it,
2 changed it, but built uponit. And we see Part 741,
3 aswe have proposed it, building upon what we have
4 aready.
5 Soisit going to make radical changes? No. Is
6 it going to modify it? Certainly, yes. Isit going to
7 make the implicit explicit? Certainly, yes. Isit
8 going to make significant changes? Absolutely.
9 Again, although the changes may not be radical, they
10 aregoing to be substantial. If you look at the way
11 we redlly focused alot on how we -- we talked about
12 how we developed cases that are heading toward
13 litigation. Thisisgoing to have a substantial
14 change in how we develop those cases. It is going to
15 have a substantial change in how the whole concept of
16 orphan shareis handled. That is going to be much
17 different.
18 Now, if you go with what SRAC is proposing, they
19 would impose even more stumbling blocks to effective
20 remediation. Their causation requirements, what we
21 perceiveisafingerprinting approach, keeping all of
22 the burdens of proof essentially on the State, those
23 are going to be a-- those would be major stumbling
24 blocks. If you think about that analogy | drew in my
25 first testimony about walking a tightrope, as far as
0017
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1 developing this proposal, if the Board is going to
2 follow what SRAC has suggested, it is going to knock
3 us off that tightrope, from our standpoint. We will
4 end up with a program that | don't think we are going
5 to be able to effectively implement.
6  Sooneof the key questionsis -- SRAC testified,
7 and | think very directly, that they found our
8 proposal as being essentially joint and several
9 liability under CERCLA, and if the notion was we are
10 going to change joint and several liability, did we
11 changejoint and several liability. Their testimony
12 isthat, no, we didn't.
13 Wadll, we think we have made major changes from
14 that. In a sense the only way you completely change
15 from joint and several liability isyou have no
16 liability. Well, that is not going to be acceptable
17 under the legislation either.
18 | amgoing to describe six major differences that
19 | see from what we have proposed in Part 741 from the
20 way joint and several liability isimplemented under
21 the Federal CERCLA law.
22  First of dl isthe real key Brownfields issue,
23 and that's the status liability of current owners. We
24 have eliminated status liability for current owners.
25 That isamajor change.
0018
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1

Second, there is not a severability requirement as

2 thereis under Federa law asfar as proof of
3 proportionate share.

4  Third, isthat the allocation can be based on the

5 typeof --

6 MR. RIESER: Not aseverability?

7 MR. GARY KING: Right, not a severability.

8 MR. RIESER: Thank you.

9 MR. GARY KING: Thethird point isthat allocation
10 can be based on the concept of how you are remediating
11 asite.

12 Four, just because you are liable, that does not

13 tranglate to an automatic 100 percent share as it does
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under -- that is kind of the fundamental precept under
joint and several liahility under CERCLA.
Proportional liability under our proposal is going to
be the norm.

Fifth, there is an orphan share responsibility,
and we recoghize the need to incorporate that and to
include that as far as our funding aspects.

Then sixth and finally is the concept of no deep
pockets approach. Again, as| was saying before, the
Federal approach there, and that was something that
Mr. Howe rightly complained about on a Federa level,
isthat they identify a small group of financially
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1 viable PRPs and assert liability against those. And
2 then the expectation is either that small group pays
3 for the entire cleanup or bringsin other responsible
4 partiesto help address the matter. That iskind of
5 the deep pockets approach that is part of Superfund.
6  Under our proposal, it has been -- we have not --
7 in essence, we have never implemented our program that
8 way. Our proposal here makesit -- by going to a
9 proportionate share concept expressly it is clear that
10 we have the incentive out of the box to identify as
11 many PRPs as possible. It makes no sense for usto
12 identify only alimited range of PRPs, because there
13 isnot the incentive for everybody else to be brought
14 inasthereison aFederal level. Now, that is -- if
15 you look at either the Agency proposal or the SRAC
16 proposal, they both have that incentive for the Agency
17 to bring in as many responsible parties as possible.
18 Wherewe differ iswhat is the incentive for a PRP
19 to bring forward information about its own liability,
20 about other potentia responsible parties. It was
21 very clear from their testimony that they saw that
22 there was not an incentive for that. Under our
23 proposal, yes, thereis an incentive for that. We
24 think that isimportant because as we -- throughout
25 this process of developing our proposal as we have
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1 talked to experts on Superfund alocation, they talked
2 about the need to have as complete as possible a model
3 of site operation in order to understand how
4 dlocation was to be accomplished. And that to move
5 that concept forward you have to have incentives for
6 all participants to bring forward information to that
7 end. And so that'swhy it isimportant under our
8 proposal that there is some incentive for PRPs to
9 bring information forward.
10 Sol think as| have gone over these six points|
11 think it is pretty clear that we have accomplished
12 that based on agoal of eliminating joint and several
13 liability as part of our proposal and moving to a
14 Proportionate Share Liability concept that the
15 legidlature wanted.
16  Therewas acouple of areasin SRAC's testimony
17 where| think they misconstrued a couple of the
18 concepts that we had included.
19 Firstisrelated to Section 741.210(b). That's
20 the causation section. What we saw SRAC's testimony
21 assaying was that they were interpreting 210(b)(4),
22 which isthe generator liability provision and
23 210(b)(5), the transporter liability provision, as
24 applying to anyone who brought any regulated substance
25 to the facility from which there has been arelease.
0021
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1 They were construing that as being our proposal.

2 Wedon't think that is a correct interpretation of

3 our proposal. | think it isimportant to read the

4 specific words of how we tried to deal with that, and

5 not just make assumptions about what it is saying. We

6 have included some specific words in there to make it

7 clear that our burden of proof goes beyond what SRAC

8 was contending. The State is required to prove that

9 the generator or the transporter arranged for or

10 transported the same regulated substances or

11 pesticides that were identified in the release. That

12 iswhy the word "such" has been inserted in the

13 phrase, any such regulated substances or pesticides at

14 the end of (b)(4) and (b)(5). Theword "such” ties

15 back to the -- ties the release back to the regulated

16 substances for which the arranger or transporter are

17 connected in the earlier portions of these two

18 subsections.

19  Now, weincluded -- we further went on and said,

20 the phrase such regulated substances or pesticidesis

21 further modified by the word "any," so that we don't

22 end up with afingerprinting requirement. For usa

23 fingerprinting requirement means that you are saying

24 that the hazardous substance is brought to the site or

25 the hazardous substance isin the release. We don't
0022
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1 think that is -- that things should go that far as far
2 asthe burden of proof, and are not required to
3 because of the contribution requirement, liability
4 being based on contribution.
5  The second area that we thought SRAC misconstrued
6 our proposal relative to the causation and
7 contribution regquirements, is the contention that
8 (b)(3), (b)(4) and (b)(5) are status based. We don't
9 think they are status based. We think the liability
10 thereis based on either causation or contribution to
11 therelease. We think that what SRAC is proposing is
12 going to be afingerprinting requirement, and we would
13 be required to fingerprint that a hazardous substance
14 that comes to the site is the hazardous substance that
15 isfound in therelease. Wethink that isan
16 impossible burden. If somebody -- our proposal alows
17 somebody to prove that was not the case, but it does
18 not mandate that the State prove that up front.
19 | think that pretty much summarizes the responses
20 totheissuesraised by SRAC in their testimony.
21 There were some other issues that were raised by
22 questions at the hearing, and | want to go in and
23 provide aresponse on those, as well.
24  Thefirst issueisthe nature of private cost
25 recovery actions. And Chairman Manning requested a
0023
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1 response from the State and from SRAC on the legal
2 guestion of whether there is private cost recovery
3 allowed under the Act. | think Chairman Manning was
4 right to be concerned that we had ignored this issue
5 inour proposal. | won't say that we ignored it so
6 much as we chose to focus on what we needed to assure
7 successful operation of our program. Our concern was
8 not so much whether there was -- those actions existed
9 or did not exist from the legal standpoint, but
10 whether they were going to create aripple effect that
11 was going to interfere with the administration of our
12 cleanup program under the Act.
13  Thereisacouple of issues that we saw as being
14 ripple effects. First, we were concerned that with
15 these third party cases that there could be an orphan
16 share arising out of those. Now, it isnot an issue
17 that we would be legally obligated to fund those
18 orphan shares, but it would be a situation where
19 potentially cleanup would not go forward unless the
20 State funding was made available. We are going to be
21 very reluctant to spend State dollars at sites where
22 we have not been closely involved in developing the
23 remediation and oversighting activities and so forth.
24 If thereis athird party action and the case goes to
25 afinal judgment before the Board and there is a split
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1 on the proportionate share, you know, what happens
2 then at that site after the completion of the case.

3

Another question is whether the judgment in those

4 third party cases would impose limitations on the

5 Agency filing its own cases at such sites. The

6 Attorney General's office has called our attention to
7 the case of -- it is called People ex rel. Hartigan v.

8 Progressive Land, and the citation for that is 576

9 Northeast Second, 214, at page 219, where the Court
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really talked about the State being prevented from
proceeding with litigation where there was a very
close similarity of interest between the private party
and the State in the initial litigation.

The second big concern is that a third party case
could disrupt ongoing Agency activities. If we have
issued a 4(q) notice and we are trying to proceed to
get an entire cleanup at a site and a third party case
isfiled, that could put our Agency activities at the
sitein some kind of limbo pending the outcome of that
case. Now, we tried to recognize those principles of
concern for us when we were drafting Subpart C, and we
drafted those in away that for us avoided them.

We said no Subpart C proceeding may be initiated
if an enforcement caseis pending at asite. For
sites where there has been a 4(q) notice, the
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remediation plans must be settled before a Subpart C
proceeding may beinitiated. So we took some stepsto
try to diminish that concern for us. In addition, we
said that if somehow an orphan share devel oped out of
that Subpart C proceeding then the original people who
came into that would have to absorb that share.

If the Board is going to conclude that -- and,
again, that isabigif, | think, and it isreally an
issue for the Board to decide. If the Board is going
to conclude that third party actions need to be
addressed, then in our view it should not do so in
this docket. The appropriate thing to do would be to
set up a separate Docket B to look at that issue. |
think thereis at least three reasons for that.

First, I think that the concerns that we have
identified relative to how our program operates are
substantial. | don't think you can simply look at
Part 741 and just drop some words interspersed
somewhere without really impacting the entire nature
of our proposal.

Second, it would have a chance, then, to get the
issues raised in our proposal at least somewhat
settled before opening them up to new issues that
might be raised by thirty party complaints.

Third, the inclusion of athird party action in
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741 is an issue that may be of interest to a much
broader section of the public than the parties
interested in the procedures that we have outlined in
741. | am not sure how anybody who has not attended
these hearings would even be aware that this was an
issuein this docket. Just to give you alittle
background on this, this was one of the most important
issues to the SRAC committee when we were first
discussing thisissue last fall. When we reached the
conclusion -- they reached the same conclusion for
different reasons. But we mutually agreed that the
proposal that would be presented would not include
these third party actions.

I mean, to alot of people who have avery deep
interest in the proposal that had initially been
prepared, they kind of dropped out of the
discussions. So | think it would be -- if the Board
is going to conclude they want to go forward on that
issue then | think it should really be reserved for
Docket B, so that everybody can look at it in afairer
way that everybody gets their roles heard.

WEéll, you have heard enough from me. Thank you.

HEARING OFFICER ERVIN: Thank you.

MR. WIGHT: We have just a couple more items for
which we owe responses. There was a discussion, |

KEEFE REPORTING COMPANY
Belleville, lllinois



1 believe, between Board Member McFawn and David Howe
2 concerning sanctions, and the question asked by Member
3 McFawn was what sorts of sanctions should be used
4 against adilatory party, whether it should be
5 monetary sanctions or afee schedule or something like
6 that.
7  Bill Ingersoll has afew remarks on that point.
8 Excuse me. That wasin the transcript at
9 approximately pages 145 and 146.
10 MR.INGERSOLL: Firstof al, | would liketo let
11 the Board know that Mr. Dunn asked me to advise that
12 heand Ms. Wallace and Mr. Morgan all had previous
13 commitments and they apologize for not being here, but
14 they are till involved.
15 At any rate, the sanctions that we contemplated
16 arethe onesthat frankly are currently in Section
17 101.280. | think there are alist of seven. | mean,
18 those are examples of sanctions that the Board would
19 intend to exercise. We don't agree with the attorney
20 fee suggestion that was within the question, but at
21 any rate, thereisalist here and | know that changes
22 are proposed, and those will be worked through as they
23 are. But whatever the sanctions that are in the
24 Board's procedural rules are those that -- are the
25 onesthat we contemplate.
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1 MR.WIGHT: And the fourth question for which we
2 owed aresponse, Member Hennessey had asked generally
3 at approximately page 175 of the transcript what was
4 the Agency's response to Ms. O'Sullivan's testimony
5 regarding inadequate funding sources and where the
6 money is going to come from for funding orphan shares
7 inthefuture. Thisdiscussion took place at
8 approximately pages 162 to 167 in the transcript.
9  John Sherrill is going to provide some follow-up
10 testimony on funding issues. In support of that we
11 have an additional exhibit which I will go ahead and
12 ask John to identify now and then he will provide
13 additional testimony, and then perhaps Gary King will
14 have some follow-up remarks to John's testimony, as
15 well.
16  John, | have handed you a document that has been
17 marked Exhibit 15 for identification. Would you
18 please take alook at the document. Do you recognize
19 the document?
20 MR.SHERRILL: Yes.
21  MR.WIGHT: Pleasetell uswhat itis.
22 MR.SHERRILL: Itisadocument that | prepared
23 earlier this week to discuss projections for remedial
24 work that will tie together some funding issues also.
25 MR.WIGHT: Okay. Thanksvery much. At thistime
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1 | move to admit this document as Exhibit Number 15.
2 HEARING OFFICER ERVIN: Any objectionsto the
3 admittance of this document?
4 MR. RIESER: May | seeit, please? Thanks.
5 HEARING OFFICER ERVIN: Do you have some
6 additional copies?
7 MR.WIGHT: Yes, there are copies. | guessthere
8 have already been copies placed on the back table.
9 Does anyone else need a copy?
10 HEARING OFFICER ERVIN: Are there any objections
11 to the admittance of this document?
12 Seeing none, then the document entitled, Hazardous
13 Waste Fund, Fiscal Years 1998 through 1999,
14 Projections for Remedial Work, will be admitted into
15 the record as Exhibit Number 15.
16  (Whereupon said document was duly marked for
17  purposes of identification as Hearing Exhibit 15
18 asof thisdate)
19 MR. SHERRILL: What | would like to discuss -- the
20 question was regarding funding sources, and that was
21 on Gary King's prefiled written testimony on page 11
22 where he discusses cost recovery litigation which
23 changes from year-to-year. Our solid waste fund
24 transfer, that is 2 million dollars ayear, the
25 hazardous waste disposal fees and penalties that we
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1 ensue. So Gary King had addressed that on page eleven
2 of hiswritten testimony.
3 Oneof the Board Members |ast week at the last
4 hearing had asked about monies, and | wanted to
5 elaborate on that question and then also do some
6 follow-up to some comments that David Howe made.
7 Inthistable that you are looking at, the fiscal
8 year runs from -- will be ending here, the fiscal year
9 of 1998 will be ending June 30th, and the fiscal year
10 of 1999 will be started July 1. And there was a
11 question asked how much of the Hazardous Waste Fund
12 money is spent on contractors versus salaries and so
13 forth, salaries of State personnel.
14  What | have done hereis| have listed these
15 sites. Thisfirst category, Hazardous Waste Funded
16 remedial investigations that are or will undergo
17 I1llinois EPA contractual work, thereisninein fisca
18 year 1998 and eleven in 1999, for atotal of 20
19 distinct sites. That is monies that -- | want to make
20 clear that that is money paid directly to contractors
21 for investigative work at sites. So we are not
22 talking about money paid for salaries or any of the
23 other uses of the Hazardous Waste Fund.
24  Site cleanup activities, Hazardous Waste Funded
25 remedial cleanupsthat are or will undergo an Illinois
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1 EPA led contractual work, there are six in fiscal year
2 1998 and twelvein fiscal year 1999. Asyou can see,
3 for our fiscal year 1998 we plan on 3.250 million

4 dollars. For fiscal year 1999, 6.435 million

5 dollars. So these are monies paid to contractors for
6 cleanup activities.

7  Thisthird category is sites under Illinois EPA

8 review to determineif remedial action is warranted.

9 Inmy original testimony when | went through the whole

10 process of how a site progresses to eventually

11 warranting a4(q), in fiscal year 1998 there were five
12 sitesthat we are reviewing that are at the final

13 stages of being issued a4(q). They have not incurred
14 contractual money, but they have, as you can see the
15 little asterisk, there has been considerable IEPA

16 personnel and laboratory expenses to get it to that

17 point. Sowhen | responded last week where | said,
18 well, all of the money on this Hazardous Waste Fund is
19 going toward these type of sites, that is what | meant
20 by that. Then in fiscal year 1999 | plan on ten sites
21 being under a more intense review.

22 Thisfourth category, sites funded by a

23 responsible party, typically under a consent order, |
24 wanted to bring this into this chart to let you know
25 that there is 48 sites that we are working on this
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1 year that we did not have to hire a contractor, but
2 these were sites that were brought right to the
3 precipice of being issued a 4(q) and the responsible
4 party finally did cleanup.
5 Sowhenyou look at al of these sites, and there
6 is46 next year, when you look at all of these sites,
7 thereis 94 distinct sites, and these are currently
8 being managed by what is called the State Site Unit.
9 The State Site Unit is the unit within the Bureau of
10 Land that handles the type of sites that these
11 hearings have been discussing. So | would say these
12 94 sites are in the queue or they are on the radar
13 screen for an Illinois EPA directed Hazardous Waste
14 Funded remedial action. Or they, for several of these
15 in 1998, they are currently undergoing an Illinois EPA
16 directed remedial response, or some of them have
17 actually been finished in this fiscal year.
18 Sol wanted to give you the two yearsto let you
19 seeto kind of contrast one year to another year. For
20 example, like, in the second category, the site
21 cleanups, thereis an overlap with seven of the sites
22 from the first category. In other words, some of the
23 sitesthat we are investigating this year, we are
24 going to be doing a cleanup this year, in the next
25 fiscal year. So | wanted to let you see these are the
0033
KEEFE REPORTING COMPANY
Belleville, Illinois



O©CooO~NOULE, WNBE

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
0034

kind of magnitude of dollars that we are talking about
that are out-of-pocket dollars for spending on some of
these sites.
| wanted to bring that up first before | touched

on a couple of remarks that David Howe remarked at the
last hearing about newer contamination and ol der
contamination. The remark was made that we are
addressing primarily -- by David Howe -- sites with
older contamination. Well, | was going through our
records, and if you look at this chart, of thesein

fiscal year 1998 and fiscal year 1999, | estimate that
ten sites are from newer contamination and ten sites
are from older contamination, in looking at the site
investigation and site cleanup categories. And so |
would take issue with saying that these are all old
contamination sites.

By newer contamination | would -- | am saying

activities or contaminations or releases, | just

picked a number let's say from 1985 to the present.

For example, two sites in this cleanup category are
sites that are what | would call newer open dumps, and
| am calling them open dumps, but actually they are
several acres from a party who would go around various
states and say he was an environmental contractor and
then he would clean up people's waste and take it to
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1 this piece of property that he had bought under a
2 false name, and this was a person who was doing this
3 inthe 1990s. So, yes, what | am trying to say is,
4 yes, we do have new contamination type sites.
5  And then tying another remark that David Howe made
6 about there is no evil intent on these parties that
7 get tied into this, one of the very first sites that |
8 worked on when | was hired at the Agency was a post
9 1990 cleanup site, and three individuals were found
10 guilty by acourt, and they were either handed a class
11 three or class four felony for illegally burying
12 hazardous waste on one of the individual's
13 mother-in-law's property. So | won't characterize it
14 asevil intent. | would say that on several sites
15 that we deal with a court has found these individuals
16 guilty of environmental crimes. So not only
17 violations of the Act, but environmental crimes.
18 Kind of to further elaborate on that, in my -- you
19 could take this as anecdotal information, but in my
20 meetings with the SRAC and the Illinois Environmental
21 Regulatory Group personnel and the businesses that
22 they represent, | would say that in whole that they do
23 respond to their environmental responsibilities. So
24 most of the sites on this chart that you are looking
25 at, where | have these 94 sites that | am talking
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1 about, most of the sites that | would think that the
2 State would be responding to are not business
3 interests represented by SRAC and IERG, because the
4 membersthat | have met in IERG, when | see the
5 businesses that they represent or the companies that
6 they represent, they do respond to their environmental
7 concerns.
8  Yes, thereare afew, two or three sitesin here
9 that they were a generator at, but | would say most of
10 these sitesthat | have on my list that we are going
11 to be working on are not sites totally represented by
12 IERG or SRAC. Buit if | were to name names, and | am
13 not, they are people you have never heard of, sites
14 you have never heard of.
15 Likethisoneindividual, this guy who would say
16 that he was an environmental contractor, and there was
17 an open arrest warrant for him for two different
18 statesfor several years. When they finally caught up
19 with him, he served time in a correctional institute
20 for environmental crimes.
21  Sol just wanted to make that point, that that
22 individual and those kinds of individuals are not at
23 these hearings. | mean, they are not going to show
24 up. | mean, with him having an outstanding arrest
25 warrant, he would be unwise to show up. So we may not
0036
KEEFE REPORTING COMPANY
Belleville, Illinois



1 be seeing the type of sites -- | wanted to bring that
2 up to say that these kinds of sites and the earlier
3 exhibit that | had on the type of sites, very many of
4 those sites do act environmentally irresponsible. So
5 that's all | wanted to say about that.
6 MR.INGERSOLL: May we have a moment?
7  (Mr. Ingersoll and Mr. Sherrill confer briefly.)
8 MR. SHERRILL: What Bill was asking me, on this
9 chart, this category of sites funded by aresponsible
10 party typically under a consent order, not all of
11 those sites -- afew of those -- several of those
12 sites have 4(q)s, and that gets back to my earlier
13 definition. When we issue a4(q) it isthe trigger to
14 let parties know that we are going to spend State
15 funds. So alot of these sites may be under let's
16 say -- arein the stages of a consent order or
17 actually under a consent order, and they do respond to
18 their -- the responsible party does perform the
19 remedial work. But it is not uncommon that we will
20 issue a consent order with someone and they still
21 don't do their work, and then we will issue a 4(q)
22 notice. That isjust to further explain on that.
23 | didn't know if Gary wanted to respond.
24  CHAIRMAN MANNING: 1 just had acouple of
25 questions so that | understand this exhibit, Mr.
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1 Sherrill. You aretalking about 94 sites, but as |
2 add up the column there are 69 for 1998 and 79 for
3 1999, | think. What you are saying with the 94 number
4 isthat some of these sites appear in different
5 categories at different times --
6 MR.SHERRILL: Exactly.
7 CHAIRMAN MANNING: -- sothereis 94 distinct
8 sitesfor FY '98 and FY '99?
9 MR.SHERRILL: Yes, asacumulative. The reason |
10 say that is-- to kind of get back to my earlier
11 testimony, isthat | don't suddenly just hear about a
12 sitetoday and the next day we issue a4(q). Itisa
13 time element there of days, weeks, months, and years.
14 And so while we are currently -- | have 94 sites on my
15 radar screen that could beissued a 4(q). Because it
16 iskind of hard to just look at one slice in time at
17 one particular point because it is hard to say, well,
18 isthissite actually at the stage where you need a
19 4(qg). Wdll, itisacumulative effort gaining
20 information.
21  CHAIRMAN MANNING: And your FY '99 numbers would
22 be projections, would they not?
23 MR.SHERRILL: They are projections, but our
24 fiscal year 1998 starts in less than a month, and |
25 would say that these are -- the first, second, and
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1 third category are pretty firm. We already know which
2 siteswe plan on working on. Then thislast category,

3 sites funded by aresponsible party, more than half of

4 these sites are carryover from the previous year. So

5 it would kind of get more complicated if | tried to

6 break up the numbers anymore than that.

7  Sol wanted to present this to show, again, we

8 know which sites we are going to be working on in 1998
9 and 1999 and we kind of know how much money we are
10 going to be expending out of the Hazardous Waste

11 Fund.

12 HEARING OFFICER ERVIN: Does this conclude the
13 Agency'stestimony?

14 MR.WIGHT: Yes, it does.

15 HEARING OFFICER ERVIN: Thank you. Then we will

16 openit up for questions for the Agency.

17  Arethere any questions for the Agency at this

18 time? Mr. Rieser.

19 MR. RIESER: Yes, | have some questions on Exhibit
20 15, aslong as we are here.

21 Mr. Sherrill, in your testimony on May 27th,

22 specifically at page 202 of the transcript, you

23 testified that the 4.216 million dollars was the

24 Bureau of Land remedial related expenses from the

25 Hazardous Waste Fund. For fiscal year 1998 was the
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1 same number -- was approximately the same number
2 alocated to Bureau of Land remedial related
3 expenses?
4 MR.SHERRILL: I didn't bring that figure with me,
5 but it would be much higher because, as you can seein
6 fiscal year 1998, we are alocating -- if you add
7 these, the $1,115,138 and the 3.2 million dollars,
8 that is money that we are actually issuing to
9 contractors.
10 MR. RIESER: Right.
11 MR. SHERRILL: Sowhereas| testified before that
12 | would also consider under the term remedial is
13 Agency payrollsfor project managers and our Agency
14 laboratory. So | would say we are spending morein
15 1998.
16 MR.RIESER: | hate to send you back to the books
17 especially sincethisisthe last hearing. But could
18 you say what percentage for fiscal year 1998 of funds
19 alocated to the Bureau of Land remedial related
20 expenses what percentage this 4.3 million dollarsin
21 Exhibit 15 represents?
22  MR.SHERRILL: That | don't know, but this --
23  MR. GARY KING: | think another way to look at
24 that, the figure that we gave at the last hearing was
25 looking at FY '97. We gave afigure of approximately
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1 4.2 million dollars that went to the Bureau of Land
2 for remedial activities, and then | believe it was .8
3 million went to the Bureau of Water for groundwater
4 protection activities. In FY '98 the Bureau of Water,
5 groundwater protection activities would have remained
6 approximately the same at about .8 million, whereas
7 the Bureau of Land allocation will have gone up
8 dignificantly out of that total. So it will be -- it
9 would be -- if that was about 84 percent in FY '97
10 that was going to the Bureau of Land it would be
11 considerably higher than that for FY '98.
12 MR. RIESER: And considerably higher still for FY
13 '99?
14 MR. GARY KING: Correct, yes.
15 MR. RIESER: What accounts for these increasesin
16 funding for these activities?
17 MR. SHERRILL: What would account for it iswhen
18 we have meetings on deciding what sites --
19 MR. WIGHT: John, hold on a second.
20 MR. GARY KING: Let me enter before John gets too
21 deeply involved in that. If you recall the 2 million
22 dollars that was transferred from the Solid Waste Fund
23 to the Hazardous Waste Fund, that began in -- the
24 firstinitial quarterly transfer began in July of
25 1996, and so there has been -- that money did not get
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1 spent immediately in 1997, so there has been an
2 accumulation of some of that money from that first
3 year or so. So that's allowed for arisein that.
4 And also we were -- we have had some significant cost
5 recoveriesin the last couple of years that has
6 allowed usto provide this money.
7 MR.RIESER: Those were the cost recoveries that
8 werein your original tablein your testimony?
9 MR. GARY KING: That's correct.
10 MR.RIESER: Okay. Thank you. And justto
11 clarify and to follow-up on Chairman Manning's
12 questions, what you are saying is that there are sites
13 listed for fiscal year 1999 that are also listed for
14 fiscal year 1998. So of the eleven siteslisted for
15 investigation under 1999, some of these also had
16 investigations funded for fiscal year 1998; is that
17 correct?
18 MR. SHERRILL: Actuadly, the site investigation
19 row, that site investigation, those are -- the nine
20 and eleven are two -- those are 20 distinct sites.
21 MR. RIESER: Okay.
22 MR. SHERRILL: Thesix isadistinct number in the
23 second for site cleanups, but then this number of
24 siteswhereit says twelve, seven of those are
25 overlapped from the site investigations, some from
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1 fiscal year 1998 and some that -- that iswhat is
2 maybe kind of confusing. Some of the investigation
3 and cleanup we will do in the same fiscal year and
4 some we won't.
5 MR. RIESER: Okay. Thanks. Turning to Gary
6 King'stestimony, looking at the SRAC proposal, what
7 isthe specific language that you contend requires the
8 State to fingerprint the waste?
9 MR.WIGHT: Bear with usjust afew moments.
10 MR.RIESER: Sure.
11 (Mr. Wight and Mr. King confer briefly.)
12 MR. GARY KING: What we were reflecting on isthe
13 draft of the language in 741.210(a) under the Exhibit
14 D to Mr. Rieser'stestimony, and how that we saw that
15 being interpreted in response to the questions that we
16 raised at the last hearing.
17  If youlook at 210(a)(1) and (2), what we saw that
18 asdoing is creating atwo part requirement relative
19 to establishing liability. First you have to meet the
20 causation reguirements under 22.2(f) and then once you
21 have established that, then you have to show that
22 those -- there was a specific connection between those
23 materials and the release. And that's what we were
24 reflecting on, and that's what appeared to be also the
25 responses to the questions at the last hearing.
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1 MR.RIESER: Okay. Itisyour contention that
2 your proposa in 210(b)(4) and (5), where the State
3 hasto demonstrate that the party arranged for the
4 disposal at a site where there was arelease of such
5 regulated substance does not require fingerprinting?
6 MR. GARY KING: Right.
7 MR.RIESER: Soitisthe difference between such
8 regulated substance in yours and that regulated --
9 that substance in the SRAC proposal? Or in or under
10 the site that was identified and addressed by the
11 remedia action taken pursuant to the --
12 MR. GARY KING: Wéll, we didn't say any such
13 regulated substances.
14 MR. RIESER: Solet me make sure | understand.
15 When you say any such regulated substance, for a
16 person to be liable as a, quote, generator under
17 (b)(4), if the siteis asite -- if the contaminant of
18 concern at the site is benzene and that person takes
19 Xyleneto that site, isthat person aliable person
20 under 210(b)(4)?
21  MR. GARY KING: And benzeneis the release?
22  MR. RIESER: Yes, benzeneistherelease.
23  (Mr. Wight and Mr. King confer briefly.)
24 MR. GARY KING: 1 just want to restate it for the
25 record so we don't have ayes or ano, and no one
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1 remembers what the yes or no was answering.
2 If you had a situation where the rel ease was
3 benzene, and let's use atotally different class of
4 compound to make it real clear, and the PRP sent lead
5 to the site, that would not -- that would be not
6 enough to show liahility.
7 MR.RIESER: Okay. Now, taking that same
8 hypothetical, if there were two separate releases on
9 the site -- well, let me put it thisway. If there
10 was a separate -- if the facts of the site
11 demonstrated that there was a separate operable unit
12 and there was one set of tanks on the north end of the
13 site and another set of drums on the south end of the
14 site, what the person did was send the material, the
15 benzene to the north end of the site, but the benzene
16 release that you are concerned about was from the
17 drums on the south end of the site. Would that person
18 dtill be aliable party under (b)(4)?
19  (Mr. Wight and Mr. King confer briefly.)
20 MR. GARY KING: Okay. I will restate the example
21 once again just for clarity on theissue. If you had
22 asditethat had two distinct operable units, and there
23 were releases from both units, but the releases
24 themselves were -- let me go back. | am not sure. |
25 am going to give you the wrong example. That is not
0045
KEEFE REPORTING COMPANY
Belleville, Illinois



1 going to be the right example. Let me go back.
2 If you had a site that had two operable units,
3 okay, and let's say a north unit and a south unit, and
4 thereis arelease discovered from the south unit, but
5 thereis no release from the north unit, and the
6 responsible party sent benzene to the north unit, and
7 therelease at the south unit was benzene, the
8 responsible party would not be liable as to that
9 benzene that was sent to the north unit relative to
10 the release from the south unit.
11 MR. RIESER: Becauseit was not involved in the
12 release that was the subject of the work that you were
13 doing at the site?
14 MR. GARY KING: Right, that is correct.
15 MR. RIESER: Thank you.
16 HEARING OFFICER ERVIN: Mr. Rieser, did you have a
17 follow-up question? | think Mr. Rosemarin had one.
18 MR. ROSEMARIN: | was going to ask a question with
19 Mr. Rieser's permission. If you want to continue --
20 MR.RIESER: Thatisokay. | wasgoingtogotoa
21 different area.
22 MR.ROSEMARIN: | would liketo pursue that --
23 HEARING OFFICER ERVIN: Could you state your name
24 for the record.
25 MR.ROSEMARIN: | am sorry. My nameis Carey S.
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1 Rosemarin. | am an attorney with Jenner & Block,
2 representing Commonwealth Edison.
3 Mr. King, in taking that example one step further,
4 what would be the result if the PRP at issue was
5 unable to, in your example, carry his burden of
6 showing that that benzene was not his?
7  (Mr. Wight and the IEPA panel of witnesses confer
8  briefly.)
9 MR. GARY KING: Based on the information that you
10 have provided in the hypothetical that responsible
11 party could be liable.
12 MR. ROSEMARIN: Thank you.
13 MR. RIESER: | am sorry. Whichis-- isthat an
14 answer to Mr. Rosemarin's question where there was not
15 sufficient information to document whether -- that
16 party did not have sufficient information to document
17 whether it sent benzene to one unit or the other
18 unit?
19 MR. GARY KING: Yes, that's correct.
20 MR. RIESER: Okay, just so | understand the
21 question. Thank you.
22  HEARING OFFICER ERVIN: Mr. Rosemarin, did you
23 have any other questions?
24 MR. ROSEMARIN: No, | yield to Mr. Rieser.
25 BOARD MEMBER HENNESSEY: | have aquestion.
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1 HEARING OFFICER ERVIN: Sure.
2 BOARD MEMBER HENNESSEY: Mr. King, whose burden
3 would it be in this situation to show that -- | will
4 dtart over.
5  You are assuming that it would be the -- once you
6 had shown that the generator had sent benzene to the
7 dite, the burden would shift under the Agency's
8 proposal to the generator to show that the benzene
9 released was from the south operable unit and not the
10 north operable unit?
11  MR. GARY KING: I think in effect that is what
12 would happen, because what the -- again, what was
13 being emphasized to me as we were talking about this,
14 you know, thereislot of missing information in these
15 hypotheticals. The information that we would havein
16 approaching the site was that there had been material
17 sent tothesite. Thereissome record of the
18 hazardous substance benzene having arrived at the
19 site.
20  Now, we may not know directly where it went, but
21 we have evidence that that regulated substanceisin
22 therelease that this person sent to that site. So
23 the presumption here then would be that that is part
24 of the release and was a contribution to the release.
25 The respondent then certainly would be fully entitled
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1 to show that, no, that benzene went to a different
2 part of the site, that they can -- that they establish
3 that it did go to another part of the site, that it
4 does not have anexus relative to the release. Then
5 there would be a disconnect, that there would be a
6 severability issue there at that point. You have
7 proven adisconnect between what happened and what
8 material you sent to the site where the release
9 occurred.
10  (Mr. Wight and Mr. King confer briefly.)
11 MR. GARY KING: It would aso -- it also could be
12 the case, although | would not see this as generally
13 happening that often, that the records might be that
14 clear asto where the material went to at asitein
15 which case, you know, that would be information in our
16 records and we would make a decision based on that
17 information. And generally if we can exclude somebody
18 asfar as being a part of the process we will.
19 BOARD MEMBER HENNESSEY: But your burden is
20 basically carried, though, at least under your
21 proposd, if you can prove that somebody sent benzene
22 tothesite, and then if the PRP wants to argue and
23 dig up the witnesses to show that it only went to the
24 north unit rather that the south unit, that is their
25 problem or their burden?
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1 MR. GARY KING: | think that's afair
2 interpretation.
3 BOARD MEMBER HENNESSEY: Okay. Thank you.
4  HEARING OFFICER ERVIN: Arethere any additional
5 questions for the Agency? Mr. Rieser.
6 MR.RIESER: Mr. King, | want to go back to
7 something else. You identified as a difference
8 between -- there are many differences you identified
9 between the Agency's position and SRAC's position.
10 Wasthe incentive for the -- that under the Agency's
11 proposal PRPs had larger incentives to bring forward
12 information about the site; is that correct?
13 MR. GARY KING: That's correct.
14 MR. RIESER: Am| correct that the incentive for
15 PRPsto bring that information forward is contained in
16 741.210(d)(3)?
17 MR. GARY KING: That is correct that there are
18 incentives contained there. And | think it isalso
19 contained in the nature of the information order
20 capability aswell.
21  MR.RIESER: Theinformation order is amatter of
22 having the Board order people to present information,
23 but the incentives in the process for PRPs to bring it
24 forward is contained in 210(d)(3)?
25 MR. GARY KING: Right, coupling that with the
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1 burden shifting aswell. That is part of that issue.

2 MR. RIESER: Right. So theincentive for PRPsto
3 bring information forward is the possibility that they
4 don't -- that if they don't, they may get stuck with a

5 larger share than their own records would document,

6 assuming that they had any?

7
8

MR. GARY KING: Right.
MR. RIESER: Okay. So thethreat isthat they get

9 alarger share than whatever the proportion of the

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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responsibility might be at a site?

MR. GARY KING: I don't think that isfair to
characterize it that way. Just because their evidence
shows one thing, that does not mean that the share
that they get is not a proportionate share. It still
is a proportionate share. It is proportionate share
based on the facts as introduced and understood in the
record of the case.

MR. RIESER: lIsit your position that a PRP
looking at this program, this regulation, if the Board
should adopt the SRAC proposal with respect to burden
of proof and causation, that PRP would not have the
same information to bring forward, whatever
information they had with respect to the site?

MR. GARY KING: | think certainly the incentive is
it not as great. | think that iswhat you testified
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1 to. I think in response to the questions from the
2 Board that's what | understood you saying.
3 MR. RIESER: All right. | understand your
4 answer. | disagree with it, but | understand it.
5 Thank you.
6  Looking at the Errata 1, Exhibit 14, with respect
7 to the applicability issue, the language you propose
8 isdifferent in some respects from the language that
9 SRAC proposed. My question is what the -- whether
10 that was intentional or whether you thought it was
11 more editorially clear or what was the purpose of
12 that.
13 MR. GARY KING: We conceptualy agreed with what
14 you had. We thought our changes were editorially
15 better. We thought that your proposal had some
16 wording in it that to us seemed to be redundant, and
17 there was some issues as to whether this should be
18 placed in a separate subsection or should be grouped
19 with some of the other applicability provisions. So
20 we put those together. 1 think that the changes are
21 basicaly editorial in nature.
22 MR.RIESER: Okay. Under your proposal, this
23 would not apply to the owner or operator of a TSD
24 site, apermitted TSD site, whether or not the Agency
25 was bringing an action against that owner for
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violation of TSD regulations; is that accurate?

MR. GARY KING: Right, that owner or operator
could not raise proportionate share as a basis for not
complying with RCRA requirements.

MR. RIESER: Wédll, that's the question. To say
one of the differences | see, and thisiswhy | asked
the question, is that in the proposal that we had we
talk specifically about actions in which those
violations are alleged and the requirement that this

be an action which those violations are alleged is not
inyour -- isn't in your proposal. | am wondering if
that was a substantive difference or an issue on which
there just wasn't sufficient clarity.

MR. GARY KING: Well, aswelook at that State
alleges language, and probably that was our origina
language back in the fall of 1997, we looked at that
and concluded that it was just setting up a condition
for this to operate that didn't -- that was more
confusing than clarifying. And that to -- it made
more sense to simply say that this part does not
apply.

MR. RIESER: Isit your position that if the State
brought an action to recover its costs against an
owner of a TSD facility, that proportionate share
would apply even if there were no allegations or proof
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1 that that owner had violated RCRA regulations with
2 respect to that facility?

3

4
5
6
7

(Mr. Wight and the IEPA panel of witnesses confer
briefly.)
MR. GARY KING: | am not understanding the

hypothetical.

MS. ROSEN: Let metry to rephrasetheissuein a

8 different light. Thismay just be a
9 miscommunication.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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Isit your position that these proportionate share
procedures would not apply to any instance where the
State is bringing an action against an owner of a
permitted TSD facility even when the costs that you
were seeking to recover were spent in regard to a
release from something other than what was actually
required to be permitted asthe TSD? That is not
making it any clearer.

MR. INGERSOLL: 1 think you are talking about a
facility that has a RCRA permit that may be
remediating an historical release -- Caterpillar,
okay. They have RCRA units, they have historical
contamination. |sthat the issue?

MS. ROSEN: That's one of the -- that could be the
issue.

MR. INGERSOLL: Okay. So they have arelease that
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1 didn't occur from the RCRA units?
2 MS. ROSEN: Correct.
3 MR.INGERSOLL: Isthat the hypothetical that you
4 want to --
5 MS. ROSEN: Let'sfocus on that, because --
6 MR.INGERSOLL: That's one we know.
7  (Mr. Wight and the IEPA panel of witnesses confer
8  briefly.)
9 MR. GARY KING: Theway thisisdrafted, the owner
10 or operator would not be able to assert proportionate
11 sharein that situation.
12 MR. RIESER: Sothisissolely an owner or
13 operator of a TSD facility that never gets to take
14 advantage of proportionate share even if the claims
15 being alleged have nothing to do with violations of
16 RCRA regulations?
17 MR. GARY KING: That's correct.
18 MR. RIESER: And the same would be true of an
19 owner or operator of an Underground Storage Tank
20 System?
21  MR. GARY KING: That's correct.
22  MR. RIESER: Thank you.
23 CHAIRMAN MANNING: If I might ask Mr. Rieser, that
24 isdifferent than your proposa ?
25 MR RIESER: Yes, | would interpret that as being
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1 different than my proposal which was designed to say
2 when the State is bringing an action under -- alleging
3 that there are violations of RCRA regulations for

4 which that owner or operator is responsible under

5 those regulations, that person can't use proportionate
6 share to get out from those regulatory

7 responsibilities.

8 But, for example, | don't think there is any --

9 well, | know there is no right of -- well, thereis no
10 right of cost recovery under RCRA or under the UST.
11 So our proposal was definitely focused on the issue of
12 when -- on the specific issue that the State has

13 raised, which is when they bring a RCRA action they
14 have to be able to enforce RCRA regulations against
15 those people responsible for it, but --

16 CHAIRMAN MANNING: Andyou don't believe your
17 proposal cutsinto that?

18 MR. RIESER: No, no. I think that isthe

19 importance of why it iswritten the way it isin terms
20 of actions alleging violations of RCRA or the

21 Underground Storage Tank regulations for exactly that
22 purpose. Itisas narrowly focused asit could be, in

23 our opinion, and as it should be in order to

24 accomplish that end. | am not -- although |

25 appreciate what the Agency has done, my questions were
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designed to find out whether that change from that
narrow focus was intentional or a miscommunication on
all of our parts.
HEARING OFFICER ERVIN: While we are on that
session on the Errata Sheet | have aquestion. In
741.105 --
MR. WIGHT: Excuse me.
HEARING OFFICER ERVIN: Oh, | am sorry.
MR. WIGHT: Could we confer just a moment? We may
have some follow-up before we leave this subject.
11 HEARING OFFICER ERVIN: Certainly. | am sorry.
12 (Mr. Wight and the IEPA panel of withesses confer
13 briefly.)
14 HEARING OFFICER ERVIN: Okay. Mr. Wight.
15 MR. WIGHT: We have nothing to add. We may add
16 some material in the comments.
17 HEARING OFFICER ERVIN: Okay. Thank you. | had a
18 question on Section 741.105(4)(b) on your Errata
19 Sheet. It ismy understanding that the Agency
20 believesthat Section 58.9 is limited by Section 58.1;
21 isthat correct?
22 MR. GARY KING: That's correct.
23 HEARING OFFICER ERVIN: Okay. Section 58.1 only
24 talks about sites that are subject to closure and not
25 corrective action, but your (4)(b) talks about sites
0057
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1 that are subject to closure or corrective action. How
2 do you reconcile those two?
3 (Mr. Wight and Mr. King confer briefly.)
4 MR. GARY KING: We aretrying to recall whether
5 that isthe phrase that we used in Part 740, which
6 right off the tops of our human heads we don't recall
7 if that is.
8 MR.WIGHT: Immediately where that came from was
9 from Mr. Rieser's proposal. That was the language
10 that -- we were working his language into our proposal
11 in adifferent fashion and we lifted that language
12 from Mr. Rieser's proposal.
13 HEARING OFFICER ERVIN: Soitisthe Agency's
14 position that it does not apply to sites that are
15 subject to corrective action?
16 MR. GARY KING: No, I think the converse. | think
17 itisjust -- wetook it from their language, and |
18 think they pulled it from something else, and now we
19 arejust trying to remember where it comes from
20 exactly. Butif you look at the 58.1, alot of times
21 what happensin legislative language is that a general
22 term isused like closure, that is not intended to be
23 used in the strict regulatory sense.
24 You can have asitethat is subject to closure or
25 corrective action requirements for purposes of RCRA
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1 although thereis-- it hasameaning. Thereisa
2 difference in meaning, but for purposes of what we are
3 talking about here it does not seem likeitisa
4 difference with alot of significance.
5 HEARING OFFICER ERVIN: Soit would be your
6 position that closure or corrective action means
7 basically the same thing?
8 MR. GARY KING: Yes, for purposes of Section
9 58.1.
10 HEARING OFFICER ERVIN: 1 think we have a couple
11 more questions on the applicability.
12 CHAIRMAN MANNING: Mr. King, in our last meeting
13 Member McFawn asked Mr. Rieser a series of questions
14 related to 58.9 and its potential applicability to
15 allegations of violations of Section 9 or Section 12
16 of the Act. | don't know if you recall that, but it
17 wasinterms of air pollution violations or water
18 pollution violations. And | believe Mr. Rieser's
19 response, and | might ask him these questions as well
20 tofollow-up later, was that indeed | believe 58.9
21 could be utilized in proportionate share. In other
22 words, could be utilized in the context of an air
23 pollution violation or awater pollution violation.
24  Doesthe State agree with that response? | guess
25 then | would ask aswell in terms of the nature of
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58.9 being the question of remediation, are we only
talking about the connection with Section 9 and
Section 12 if we are actualy talking alot of
remediations conducted pursuant to Section 9 and
Section 12, which is hard for me to envision,
actually. Thereason I think probably this comes
under the land division and your auspices more
generally is that remediation is more obviousin the
land areathan it isin the other two.

10 | guesswhat | wanted to do is get the Agency to

11 speak on the record about that issue, if you would.

12 MR. GARY KING: The connection isto the

13 remediation aspect, and it has to be distinguished

14 from asituation where there is an attempt to prove

15 noncompliance with a specific requirement that grows

16 out of either the Clean Air Provisions or the Clean

17 Water Provisions of the Environmental Protection Act

18 in which case the Proportional Share Liability concept

19 would not apply.

20  Now, there would be a potential -- if you think

21 back, and this kind of goes back to kind of the TACO

22 concept, one of the pathways of risk isinhalation of

23 contaminants, and contaminants are inhaled via an air

24 situation. So there would be a potential for us as

25 part of aremediation of a site to allege that Section
0060
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1 9(a) was being violated because the contaminants would
2 begetting in the air and being inhaled at alevel
3 that was not healthful for humans.
4 If wethen went ahead and did a remediation to
5 address that inhalation risk, then | think this--
6 these provisions could apply. That would be much
7 different from correcting in a pollution control
8 facility so that emission standards are met, in which
9 caseit would not apply. It would not be related to
10 the remediation at that point.
11 CHAIRMAN MANNING: Thank you. Another question on
12 that, isit the State's position, and | think | heard
13 this more from the Attorney General's office than |
14 did the EPA, but in terms of the applicability of
15 Section 58.9, isit the State's position that it is
16 only applicable to actions brought under 22.2(f) and,
17 if so, doesn't 22.2(f) pretty specifically limit
18 itself to questions of cost recovery and not questions
19 of remediation? And could you, if you would, expand
20 on the State's position regarding the connection
21 between 22.2(f) and 58.9?
22 (Mr. Wight and the IEPA panel of witnesses confer
23 briefly.)
24  MR. GARY KING: | am not sureif thisis going to
25 directly respond to the question, but then it wouldn't
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1 bethefirst time | have not responded directly. |
2 will try to give the best answer | can.
3 Inacomplaint -- when the Attorney General is
4 filing a complaint seeking remediation of a site,
5 okay, normally what is going to be alleged isa
6 combination of violations of the Act. Thereis--
7 typically thereis going to be a 12(a) count, a 12(d)
8 count, potentially a 21(a) count, and in some
9 instances this would be much more rare, there would be
10 a9(a) count. And then if we have expended any money
11 doing preliminary investigative work then that would
12 include the 22.2(f) count. And I think all of that
13 would get rolled into a Proportionate Share Liability
14 proceeding. That'sthe way | would see it.
15 HEARING OFFICER ERVIN: Mr. King, did you have a
16 question?
17 MR.CHARLESKING: Yes. To expand on that
18 question of Chairman Manning's, in Exhibit B to Mr.
19 Rieser'stestimony, their proposed language for
20 Section 741.210, Part (a)(2) of that, it saysthe
21 State can only recover its costs from or with regard
22 to the performance of remediation by any person that
23 demonstrates the following, one, that that person is
24 liable pursuant to Section 22.2(f) of the Act.
25  Sothen it would be the Agency's position that --
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1 | know that you didn't bring it into yours through the
2 Errata Sheet. But do you think that is an
3 inappropriate condition to put on liability?
4 (Mr. Wight and Mr. King confer briefly.)
5 MR. GARY KING: Yes, wewould disagree that it
6 should be laid out that way. We have laid things out
7 inour draft of 22.2 -- excuse me -- of 741.210in
8 terms of five categories of liable parties.
9 MR.CHARLESKING: All right. On the genera
10 applicability, the way you haveit laid out isin
11 terms of seeking to require or seeking to recover. Is
12 that different from an action that is brought seeking
13 an order to cease and desist from violating, for
14 example, Section 12(a)?
15  Or maybeto explain that alittle more, under
16 Section 12(a) or other sections with general
17 prohibitions on pollution, no person shall cause or
18 alow, for instance, water pollution. Soisthat
19 obligation or that prohibition impacted by the
20 provisions that say that no -- that you can't bring an
21 action to seek to require someone to remediate
22 something beyond their proportionate share for it?
23 MR. GARY KING: | think that is one of those
24 issues where the parties and the Board will have to
25 look at what the specifics of the complaint and the
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fact situation are. If it is a case where somebody is
alleging aviolation of a surface water quality
standard from a discharge from some kind of a
wastewater treatment plant, and somebody is looking to
make sure that that wastewater treatment plant is
meeting the property standard so that there is not a
surface water violation, then that is not aremoval or
aremedial action, | don't think, within the context
of theway it isdefined in Title 17. And | don't --
10 thisis more general language but, you know, at some
11 point it isdifficult to try to make things rea
12 specific without causing other difficulties, | guess.
13 CHAIRMAN MANNING: If I might follow-up on the
14 question that | asked, because | think thisis kind of
15 getting to the sameissue. If the State hasfiled a
16 complaint against two or more parties and it alleges a
17 9(a) violation, a 12(a) and (d) and a 21(a) violation,
18 but does not allege a 22.2(f) -- in your example back
19 to me you were alleging part of it as a 22.2(f)
20 because | believe some money had been expended.
21  But let's say that with al of the violations
22 dlleged that the relief being sought by the State was
23 aremediation and not just penalties, or maybe not
24 pendlties at al but maybe the relief being sought in
25 the enforcement action was a remediation of the site.
0064
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1 Itisthe State's position, then, that even though you
2 have not expended any money yet the Proportionate
3 Share Liahility as set out in 58.9 would be applicable
4 in that matter?
5 MR. GARY KING: Yes.
6 CHAIRMAN MANNING: Okay.
7 HEARING OFFICER ERVIN: Chuck King.
8 MR.CHARLESKING: Thenif I could just expand a
9 little bit on the other issue that | was asking about,
10 if aperson -- say you have a situation where there is
11 apiece of property and there is something leaking
12 into the groundwater into a stream off of it, such
13 that the property owner could arguably be liable for
14 alowing water pollution. Would Proportionate Share
15 Liability be a defense or could that be interposed to
16 obviate that party's obligation to not allow water
17 pollution, if they can come in and say, well, we were
18 not the ones who proximately caused it or we are not
19 completely responsible for it?
20 MR.INGERSOLL: I think that they could
21 appropriately be required to stop the continuation of
22 therelease. Whether or not there is enough evidence
23 to warrant them being required to do the entire
24 cleanup, that probably is going to need a lot more
25 facts.
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1 MR.CHARLESKING: Okay. Thank you. Then alsoon
2 theissue of applicability, Section (c)(6) of your
3 revised revision 741.105, which | understand was taken
4 from Mr. Rieser's suggested language, limits --
5 appearsto meto limit the other conditions to places
6 where Federal law conflicts with the application of
7 the proportionate liability proceeding. However,
8 under Subsection (4) above that, in Paragraph (4)
9 abovethat, it appears that a person could be excluded
10 based on State permitting requirements. Are those --
11 do you see that that might present an inconsistency?
12 How are you envisioning paragraph (6) there
13 operating?
14 MR. GARY KING: Our intent with (c)(6) wasto
15 provide a-- | hate to use this term because | used it
16 earlier in adifferent context, but | will useit
17 again anyway. That isto provide kind of a safety
18 valve provision. We included something similar to
19 that in our Part 740 rules, so that if we get in
20 situations where the Federal government decides to
21 approve something as proceeding in a different fashion
22 than what they currently allow that there will be a
23 mechanism to deal with that and to allow that to
24 occur.
25 MR.CHARLESKING: Sounder paragraph (4) above
0066
KEEFE REPORTING COMPANY
Belleville, Illinois



1 someone who is, for instance, subject to closure and
2 corrective action regquirements under state laws or has
3 apermit issued under state laws, and the Federal laws
4 aresilent on it, would still nevertheless be excluded
5 notwithstanding paragraph (6)?
6 MR.GARY KING: That'sright.
7 MR.CHARLESKING: Okay. Finaly, one other thing
8 on thissubject. | believe you had mentioned earlier
9 that five categories of parties. Isit your position
10 that the people listed in 241.210(b)(2) through (5)
11 are asamatter of law -- that people in those
12 categories as a matter of law would have proximately
13 caused or threatened releases or substantial threats?
14 (Mr. Wight and Mr. King confer briefly.)
15 MR. GARY KING: Aswe seeit, thereistwo
16 distinct concepts here. Thereis the nature of cause
17 and proximate cause, and then there is also the
18 context of contribution where there has been a
19 proximate cause. So, in essence, if you have -- if
20 somebody has proximately caused arelease, they are
21 liable. But if somebody has also contributed to the
22 releasethey areasoliable. Sol guess| was-- |
23 would be reluctant to say that (b)(2) through (5)
24 meansthat thereisalegal finding of proximate
25 cause, because the statute talks in terms of both
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1 causation and contribution.
2 MR.CHARLESKING: Where are you getting the
3 contribution part of that?
4 MR.GARY KING: If youlook in 58.9(a)(1) the
5 phrase -- the word contributed is used in
6 58.9(8)(2)(a). Itisused in58.9(a)(2)(b). Itis
7 usedin 58.9(c). Itisusedin 58.9(d).
8 MR.CHARLESKING: Yousayitisusedin (a)(1)?
9 | amlooking at (a8)(1).
10 MR. GARY KING: (8)(2).
11 HEARING OFFICER ERVIN: Chuck, did you have a
12 follow-up question?
13 MR. CHARLESKING: No, that isit for now.
14 BOARD MEMBER HENNESSEY: | had a question on
15 incentives, the incentives of PRPs under the various
16 proposalsto identify other PRPs.
17  One of the things you have said, Mr. King, is that
18 under Mr. Rieser's proposal you don't think that PRPs
19 have an incentive to identify PRPs other than those
20 that the State has identified in the suit? Do | read
21 you correctly on that?
22 MR. GARY KING: Right, that's correct.
23 BOARD MEMBER HENNESSEY: | am wondering if some of
24 the principles of due process and res judicata do give
25 PRPsan incentive to try to identify all of the PRPs
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1 sothat they litigate these things only once. | am
2 thinking in particular of the general principle, which
3 isacomplicated one, but generally ajudgment is not
4 binding on a person who was not a party to the
5 action.
6  Soif -- assume that you have three parties at the
7 dite, A, B, and C. The State only knows about A and
8 B. The State sues A and B and obtains a judgment that
9 each of them are 20 percent liable. That leaves a 60
10 percent share, an orphan share at that time. The
11 Statelater learnsthat C isout there. Then the
12 State sues C. Cisnot going to be bound by that
13 judgment against A and B that they were each 20
14 percent liable. So C could turn around and bring a
15 contribution action against A and B for whatever its
16 share happened to be.
17 Doesn't that give parties A and B the incentive to
18 try to bring all of the parties to the table once they
19 have been brought into an action?
20 MR. GARY KING: You know, | think that's clearly
21 something that occurs on a Federal level. Thereis
22 that kind of incentive to do that. | guess| am not
23 quite sure how those contribution actions would factor
24 inrelative to aBoard proceeding. | guess| am not
25 seeing that there would be that much incentive in that
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1 situation. | would see it almost as being -- there
2 being a converse to that in the sense that party A and
3 B are going to hold that judgment in their favor, hold
4 that up as a defense against any further contribution.
5 BOARD MEMBER HENNESSEY: As| understand the law,
6 | don't think that A and B could assert that judgment
7 against C in acontribution action. They cannot say
8 we have previously been adjudicated to be only 20
9 percent liable, because C was not a party to that
10 previous action.
11 MR. GARY KING: | mean, they certainly could say
12 that. |1 mean, | think whether that -- again, in alot
13 of these in terms of incentives and leverages and that
14 kind of thing, | think clearly A and B will say that
15 stands for something, those determinations.
16 BOARD MEMBER HENNESSEY: Weéll, I till think that
17 they might be forced to relitigate the issue, which
18 the question is as to whether that is a sufficient
19 incentive. But | guessit really comes down to the
20 need for finality. Doesn't everybody want finality
21 from these actions, and doesn't that, in and of
22 itsdlf, give the parties an incentive to try to bring
23 everyone to the table once one of these cases have
24 been brought?
25 MR. GARY KING: You know, contribution protection
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1 isoneof those -- | mean, it isjust not provided for
2 in Section 58.9. Itisadifferent scenario that
3 occurs under Federal law where they do have that
4 contribution protection. You know, it kind of -- if
5 you reflect on what the Site Remediation Program is
6 all about, we make decisions that represent a prima
7 facie decision that the State agrees that a
8 remediation is complete. Well, that doesn't prevent
9 somebody else from contending that that determination
10 wasinsufficient because clearly they would have the
11 right to do that.
12 But from apractical standpoint, people accept
13 that determination when the State either -- the Agency
14 in the context of the SRP program or the Board in
15 terms of alitigated action, people are generally
16 accepting that when those decisions are made they
17 stand for something.
18  John, did you want to add something?
19 MR. WIGHT: There was some discussion also that at
20 least in the Superfund context the judgments may not
21 bebinding. They are given great weight, and | think
22 that iswhat Gary was just saying with hislast
23 comment, that people would look very carefully at
24 those before they would try to reopen a previous
25 judgement.
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The other thing that | would like to add to that,
Gary has already cited the Hartigan versus Progressive
Land case, and our concerns about the private party
enforcement actions and cost recovery, and one of our
concerns about whether there would be limitations on
our ability to bring additional actions. Y ou may want
to take alook at that case.

It was called to our attention by the Attorney
General. We have not had a chance to discuss it with

10 themyet. But it talks about it istrue that res

11 judicata applies to parties, but also to parties that

12 are-- but to peoplein privity with the parties. And

13 this caseis about what constitutes privity, and when

14 the State may have been in privity with a private

15 plaintiff. And there are some reasons why that case

16 might be distinguishable on its facts.

17  But you might want to take a further look at that,

18 because they do kind of discuss the issues about when

19 you arein privity, and it may be as simple as that

20 you had notice and an opportunity to assert your claim

21 inthe earlier proceeding rather than being a full

22 party. You know, you may be cut out or prohibited

23 fromrelitigating the issue. That is one of the

24 things we are concerned about in the third party

25 context, and may have some applicability in terms of
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1 the question you just raised.
2 BOARD MEMBER HENNESSEY: There could certainly
3 still be situations in which C did not have notice or
4 an opportunity to participate.
5 MR.WIGHT: Certainly, yes. But you could also
6 see situations where they did or at least were aware
7 that it was a site that they had been involved in or,
8 you know, just -- again, it would raise al sorts of
9 questions about how formal that notice has to be and
10 whether you would actually receive pleadings or not
11 receive pleadings or to what level you were involved
12 inthe case.
13  Inthe Progressive Land case it was a case where
14 the Attorney Genera had received copies of the
15 pleadings and didn't pursue the action at the time,
16 and then later brought a subsequent action and was
17 prohibited from doing so.
18 CHAIRMAN MANNING: | have some of the same
19 questions as Member Hennessey, | mean, not necessarily
20 for the same reasons in terms of her couching it as
21 theincentive, but this whole question of the missing
22 party and what happens when the missing party shows up
23 later and either with an action someone else files
24 against him or they file any.
25 It would seem to meto behoove al of the parties,
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1 SRAC included, that everybody would want as many

2 partiesthat are potentially liable there in that

3 first instance and if anybody -- in fact, if SRAC has

4 some input on this question as well, and would want to
5 either provideit now, Mr. Rieser, or later in post

6 hearing comments, the fact of the matter is we should
7 be developing a process that tries to get everybody

8 there and everybody's share allocated and that sort of

9 thing as opposed to |eaving someone out.
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MR. RIESER: Right. | mean, | think the reasons
that we have said and the reasons that Board Member
Hennessey identified, | think that people are
interested and would be interested in doing this. As
David Howe testified, what people want most out of the
world with these situations is for them to be over and
done with, and over and done with as soon as
possible. And over and done with means trying to
bring as many people in as you possibly can and making
sure that they are all in the same proceeding.
Everybody from the State on down has an interest in
that.

Now, the interest shifts slightly under
proportionate share and some of that burden goes more,
and correctly, to the State, in that the individual
members may not have the same type of contribution
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1 action, because if they are adjudged to have a
2 proportionate share then that's their share, that is
3 what the Board has found that they are responsible
4 for, and so --
5 BOARD MEMBER HENNESSEY: That'swhat | am just not
6 clear on, as amatter of law is that true that that is
7 going to be binding on others who were not a party to
8 the original proceeding.
9 MR. RIESER: Wéll, but that other party A hasto
10 talk about what its shareis. And that may or may not
11 impact on what other parties sharesare. That isjust
12 avery fact specific, fact driven thing. But, again,
13 | come back to what our experience isin representing
14 the people that we do which is that people want these
15 things over with. 1 think there are strong incentives
16 that people will bring the peoplein. | think people
17 generally have the same instincts and will continue to
18 have the same instincts for handling these cases under
19 proportionate share as they do under joint and
20 several, whichis| don't want to face -- if thereis
21 other peoplein here | shouldn't have to face the
22 Agency by myself. | am going to tell them about as
23 many people as| can. Everybody is going to have to
24 suffer the way | am suffering now. Sol just -- |
25 think thisis-- | think, as your questions have
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1 indicated, | think the incentives are towards bringing
2 peoplein.
3  Astotheimpact of -- | am not familiar with the
4 case which Mr. King and Mr. Wight alluded to. Itis
5 the impact, the res judicata impact that somebody
6 would have to research.
7 CHAIRMAN MANNING: Sort of inasimilar vein of
8 sort of the missing party, | had a question about
9 Subpart C. | am going to ask it first directly to Mr.
10 Rieser, because | think the Subpart C issue is more
11 directly related to him. And if the Agency has any
12 comment on it, go ahead.
13  Let'ssay you had four partiesin a Subpart C
14 proceeding and there is a fifth party out there but
15 you don't care. The four parties come forward and say
16 we are going to assume 100 percent of the liability.
17 But it doesn't shake out the way the four parties
18 thought it was going to. Perhaps party A got stuck
19 with 50 percent. Party B gets 10. Party C and D each
20 get 20. Does party A have the ability to come forward
21 and appeal the Board's order allocating the shares
22 saying there was a missing party, and that if the
23 other party was -- and if so, why not, because the
24 statute says the Board has to determine what was
25 proximately caused. Doesn't the missing parties --
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1

HEARING OFFICER ERVIN: You have been swornin

2 before, but let's go ahead, since there are going to
3 be anumber of questions for you, go ahead and swear
4 youin at thistime.

5
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(Whereupon Mr. David Rieser was sworn by the
Notary Public.)
CHAIRMAN MANNING: Thank you. Do you need meto

update anymore?

MR. RIESER: No. Subpart C envisions people-- a
group of people who have decided that among themselves
they are going to share the entire cost of the thing,
and they commit to doing that up front. | think it is
actually aregulatory requirement that they do so,
that it is part of filing a Subpart C proceeding that
they sign as part of their petition that the four of
them agree that between themselves they are going to
allocate the cost of whatever it isthey are doing
between themselves. And so it is essentially a
binding allocation, a State funded binding allocation
process, a binding arbitration process, let me put it
that way, where at the end of the day you get a
Pollution Control Board determination that as between
these parties these are the appropriate shares.

So in the situation that you have suggested, |
don't think that -- while an individual party could
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1 appeal the decision based on a factual issue as

2 between the four of them, | don't think that that

3 party would have aright to appeal based on afactual

4 decision asto afifth person, because in bringing the

5 petition he has basically already given up the right

6 to do that in the Board proceeding. Now, | suppose

7 that theoretically that person could go off under

8 CERCLA and do something but, again, you have got a
9 national contingency plan, compliance issue that would
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probably interfere with the ability to do that.
But | think the expectation of Subpart Cisitis
for people trying to solve their problems and are
looking for a venue to go to to get the problem
solved, and they are making a decision up front that
thisis the decision making process that they have
decided to use, and they are going to accept the
results of the decision making process. Again, with
the right to appeal based on only the possibility of
arbitrated decision making within that narrow decision
making process that they brought before the Board.
CHAIRMAN MANNING: Okay. Thank you.
HEARING OFFICER ERVIN: Chuck King.
MR. CHARLESKING: | have a couple of questions
about opening up the determination under Subpart C,
and | think | asked Mr. King about this at one of the

KEEFE REPORTING COMPANY
Belleville, lllinois



1 earlier hearings and he said that that language had
2 come from SRAC, so maybe you could address this.
3  What isthelogical basisfor Section
4 741.335(a)(2) which is the one that provides where it
5 ends up costing more than everybody expected they can
6 come back in?
7 MR.RIESER: Well, what you want to do -- one of
8 the problemsin all of this, and something we really
9 wrestled alot with when we were drafting al of these
10 regulationsis the possibility that you might well be
11 doing this allocation prior to the time that the money
12 isactually spent. And that you might not
13 understand -- and that in the process of performing
14 the remediation at the site facts may cometo light
15 which change totally what everybody's assumptions were
16 when they made the alocation. That is not uncommon
17 that the costs for dealing with one issue were far
18 larger than they expected or that something else came
19 up when you were doing the remediation work that was
20 totally unexpected and unaccounted for. And that it
21 would be fundamentally unfair for people who were in
22 that situation to have done this allocation prior to
23 doing any of that type of remedial work, where that if
24 those -- if that remedial work demonstrated that there
25 werereally substantially different issues at the site
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1 that really changed thingsin a substantive way and a
2 substantial way, that people ought to be able to go
3 back and relook at those things.
4 Now, it isexpressed in terms of dollars because
5 that is probably the easiest way to talk about those
6 things. It isalso donein that fashion because,
7 again, given the model of what we have hereis a group
8 of private parties using this dispute resolution
9 mechanism. The only reason to go back and redo things
10 is because the thing that they resolved, that is the
11 allocation of money, was not resolved accurately given
12 what they now know about the site.
13  And so the numbers that were chosen were purely
14 arbitrary based on, | suppose, my own personal biases
15 about at what point does it make it worthwhile for
16 somebody to go back and redo these things, and at what
17 point isit worth the Board's while to go back and
18 redo this stuff. So thereis no magic to the
19 numbers. But | think the concept is important,
20 because it may be that people do these things prior to
21 doing thiswork and that they ought to have the right
22 torelook at thisissue after doing the work and after
23 actually spending the money, and they made the
24 determination that what they spent it on was totally
25 not what they thought they were going to spend it on
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when they originally went through the allocation.
MR. CHARLES KING: Wouldn't that scenario you
described be covered by language like that that is
under 741.220 which is more of just a blanket where
new information comes to light that would have brought
about a different result, you can come back and
revisit it?
MR. RIESER: WEéll, yesand no. You have got two
conflicting goals here, and trying to balance those
10 goals. On the one hand, you want finality. But on
11 the other hand, you want fairness. And you are making
12 adecision not in an information vacuum, but in the
13 situation of incomplete information. And given that
14 you are working with incomplete information, you
15 dtill -- but fundamentally at avery basic level you
16 want the process to befair. Y ou want people going
17 into the processto think it is going to be fair. So
18 you have al of these different issues to weigh.
19  You don't want somebody reopening this thing or
20 having the ahility to reopen the thing or having
21 people think that they can reopen this thing just
22 because of dight differencesin end result, where the
23 change was from ten to five percent, and that was all
24 of $10,000.00. Y ou never know what people are going
25 tothink isworth fighting over, especialy in the
0081
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1 situation where somebody thought they really got a
2 horrible decision to start with. That five to ten
3 percent difference may mean alot to them.
4  But you don't want this State organized process to
5 get going again unless you have got a situation where
6 you can say, boy, we really have aresult that is not
7 reflective of the situation, that is not fair, and it
8 isnot fair in away that is so important and crucial
9 that we really need to start thinking about going
10 through it again. So | think you do need that level
11 of -- and the easiest and most objective way to talk
12 about that isin terms of the money. Becausethat is
13 what theissueis.
14 MR. CHARLESKING: Where you have a proceeding
15 where the Board has gone through and heard -- where
16 not all of the parties have agreed. Say you have
17 these two parties who have agreed, and these three
18 parties are fighting like cats and dogs. They are
19 coming under Subpart C, but as far as who gets what
20 percentage that is heavily disputed. And then the
21 Board has, you know, an evidentiary hearing and
22 figures out the allocations of everything, and then
23 later it ends up costing more, not based on
24 necessarily some bizarre circumstance involved in the
25 actual site, but some external factor. Do you believe
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1 that that should still be opened up again?
2 MR.RIESER: Wadll, it ishard for meto imagine,
3 given thelevels of dollars that we talked about here,
4 an external factor that was not related to the site.
5 | mean, | suppose you could have a strike. Y ou could
6 have something like that. But | guess you also have
7 tolook at why the parties would bother to reopen it.
8 | mean, people have reasons to do everything, of
9 course. But if the things that raise the price of the
10 sitedon't really go to the issues among the parties,
11 thenit is probably not worth doing.
12 Yes, | mean, | suppose you could nail it down more
13 closely to issues relating to the parties, but then
14 you get into areal drafting issue about how you
15 expressthat. | think my assumption was that anything
16 that increased the cost of the site by these types of
17 amounts, changed peopl€'s position by these amounts,
18 would be something that was related directly to the
19 site and something that meant that there was a
20 difference that they had discovered about the site
21 that had not been known at the time that they
22 originally did the allocation.
23  MR. CHARLESKING: So it wasyour purposein
24 putting this language in rather than providing for a
25 reopening, a decision based on factors other than
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1 newly discovered information about the site, rather
2 your concern wasto set afloor, sort of alevel of
3 significance below which it would not be worth
4 reopening?

MR. RIESER: Yes.

MR. CHARLESKING: Okay.

HEARING OFFICER ERVIN: Could we go off the record
for a second, please.

(Discussion off the record.)

10 HEARING OFFICER ERVIN: We will bresk for lunch
11 and reconvene at 1:30.
12 (Whereupon alunch recess was taken from 12:30 p.m.
13  to1:30p.m.)

© 00 ~N O Ol
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1 AFTERNOON SESSION
2 (June 10, 1998; 1:30 p.m.)
3 HEARING OFFICER ERVIN: Back ontherecord. We
4 are beginning with questions for the Agency. Are
5 there additional questions for the Agency at this
6 time?
7 1 know | had a couple of questions on the
8 information orders on your Errata Sheet. Under
9 Section 741.115 of the errata sheet, | think it iSE,
10 that providesthat if the respondent fails to comply
11 with the information order, the Agency may seek
12 enforcement under Section 42 of the Act. Section 42
13 only deals with penalties. Did you mean that the
14 Agency could seek penalties under Section 42 of the
15 Act?
16 MR.INGERSOLL: Injunctiverelief. Under 42(e) we
17 would contemplate, anyway, that if the circumstances
18 are warranted, that we would ask the Attorney General
19 to pursue an injunction to require the information be
20 provided.
21 HEARING OFFICER ERVIN: Rather than saying you
22 seek enforcement, you could seek penalties or
23 injunctive relief under Section 427?
24  MR.INGERSOLL: Right.
25 HEARING OFFICER ERVIN: In that same section, it
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1 hasthat penalties may be imposed if respondent fails
2 without sufficient cause to comply with the
3 information order. Were you contemplating that the
4 Board would still ook at the 42(h) factorsin
5 determining the appropriate penalties?
6 MR.INGERSOLL: Yes.
7 HEARING OFFICER ERVIN: A question that came up at
8 thelast hearing, Elizabeth Wallace from the AG's
9 office, asked a question regarding what needed to be
10 included in acomplaint. Specifically it was
11 regarding whether or not there had to be a specific
12 number regarding the proportionate degree of
13 responsibility. What is the Agency's position on what
14 actually would have to be included in a complaint?
15 MR.INGERSOLL: I think it would be the allegation
16 necessary to show liability, not proportionate share.
17 HEARING OFFICER ERVIN: 1 think the question was
18 kind of directing to do you need to include a specific
19 percentage.
20 MR.INGERSOLL: No.
21 HEARING OFFICER ERVIN: Looking at the statute
22 under Section 58.9(a)(2) thereisalist of people
23 whom the State or any person can't bring an action
24 against. | think Chuck King asked a question -- | am
25 not sureif it was at the last hearing or the hearing
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1 before, about what you actually did with these people
2 if you brought an action against them and they raised
3 asadefense that they fell within one of these
4 categories.
5  Just to understand, isit the Agency's position
6 that these type of people could never proximately
7 cause areleasg, or isit that these people could
8 proximately cause, but they are exempted from being
9 held liable under Section 58.9(a)(2)?
10  (Mr. Wight and Mr. King confer briefly.)
11 MR. GARY KING: Each of the subsections under
12 (a)(2) isalittle bit different, but | think the
13 question really particularly focuses on (c), (d), (€)
14 and (f). And 1 don't -- | think for an entity to fit
15 within one of those frameworks it means the causation
16 framework isirrelevant, becauseit iskind of a
17 legidative statement that they are not to be
18 responsible relative to that correction of that
19 release.
20 HEARING OFFICER ERVIN: Maybeif | can provide an
21 exampleit will help you understand where | am coming
22 from. Say there are four PRPs that have been
23 identified and you bring an action against those. And
24 PRP A brings the defense that he falls within
25 Subsection C. Thenisit that he can never
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1 proximately cause the release so that we would till
2 apportion 100 percent liability between the other

3 three, or isit that his share basically would become
4 an orphan share?

5

MR. GARY KING: It would seem to usthat if

6 someoneisnot aliable party then whatever his

7 contribution may have been relative to that site it

8 would not be included within the general allocation
9 parts. The allocation would go as to those people
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that are liable.

BOARD MEMBER HENNESSEY: So they would not become
orphan shares then?

MR. GARY KING: Right. If | could add one point
to that. There may be aternative bases for showing
liability, and a person may fall within one of these
and say, well, | am not liable because C says| am not
liable. But there might be some other reason that
that person isliable that does not allow him to
assert C, in which case then if they were held to be
liable then they would be included within the
allocation process.

HEARING OFFICER ERVIN: Mr. Rieser.

MR. RIESER: What would that be? Becauseit says
notwithstanding anything in the Act, as a preface.

MR. GARY KING: Weéll, to give you an example,
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1 let'sjust say it isthe State of Illinois under C,
2 and the State of Illinois has involuntarily acquired
3 ownership of asite. It would seem it would go to the
4 ownership issue. But if the State of Illinois at the
5 same time had sent hazardous materialsto that site as
6 agenerator, then that would be a different basis for
7 liability. It wouldn't relate to the ownership.
8 MR.RIESER: | seewhat you are saying. |
9 understand. Thank you.
10 HEARING OFFICER ERVIN: Could you still bring a
11 cost recovery action against them based on their
12 ownership?
13 MR. GARY KING: Yes, but then they would raise
14 that as adefense.
15 HEARING OFFICER ERVIN: Except that (8)(2) deals
16 with you can't require performance of remedial
17 action. It does not say anything about cost
18 recovery.
19  (Mr. Wight and Mr. King confer briefly.)
20 MR. GARY KING: Weredlly haven't thought through
21 the context of the difference between performance of
22 remedial action and cost recovery in this context, and
23 we will address that in our written comments.
24  HEARING OFFICER ERVIN: Thank you. Arethere any
25 other questions for the Agency? Mr. Rieser.
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1 MR.RIESER: Yes. | just had aquestion whichis
2 sort of off alittle bit of this particular topic. It
3 issomething that | thought about before. It has been
4 asked in private, so | will ask in public. How many
5 sites have come into the site remediation program
6 sinceitsinception under 7407
7 MR. EASTEP: Hopefully | have got that. 1n 1997
8 we had 198 sitesin the program. Well, July was the
9 effective date, right?
10 MR.RIESER: Yes.
11 MR. EASTEP: So probably about half of that was --
12 they bounce around alittle bit, but it is pretty
13 typical, so | would say probably there would have been
14 100 that camein since July of last year. There might
15 have been afew that came in pursuing -- they entered
16 the SRP, but they might have been pursuing 4(y)s.
17 That would have been much less common than say ayear
18 ago.
19 MR. RIESER: Would that represent an increase over
20 prior years under the --
21  MR. EASTEP: In 1996 we had 149 applicationsin
22 thevoluntary programs overall. In 1995 we had 102.
23 1n 1994 we had 54.
24  MR. RIESER: Okay. Thank you.
25 BOARD MEMBER HENNESSEY: | had aquestion on
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1 Subpart C. Asl understand the Agency's position,
2 58.9 does not create a new cause of action. If that's
3 true, | am wondering how the Board has jurisdiction
4 over Subpart C actions. If thereis no cause of
5 action, where does the Board's authority to decide
6 these disputes come from?
7  (Mr. Wight and Mr. King confer briefly.)
8 MR. GARY KING: | am not sure we focused on --
9 when we were involved in preparing Subpart C I am not
10 surethat wereally focused on the issue in the terms
11 that you placed the question. We were looking at
12 58.9(d) and it requires that the Board's rules meet
13 certain requirements. One of the things that these
14 rules arerequired to haveisif you look down through
15 there, it says, procedures to establish how and when
16 such persons may file a petition for determination of
17 such apportionment. So that was -- we felt that was
18 the authority for the Board to have these rules. And
19 we saw thisas more of a, | guess, a dispute
20 resolution context among persons who would have
21 potential liability under other parts of the Act.
22 BOARD MEMBER HENNESSEY: Does Subpart C implicitly
23 assume that there is a private cost recovery action
24 under the Act?
25  (Mr. Wight and Mr. King confer briefly.)
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1 MR.GARY KING: Wedidn't -- from our standpoint
2 we didn't contemplate it in the context of athird
3 party relief. What we were contemplating was in the
4 context of somebody resolving potential liability
5 vis-avisthe State. That iswhy we structured the
6 entry requirements into Subpart C the way we did, in
7 741.105 where it talks there about an Agency approved
8 remedial action plan under either 740 or pursuant to a
9 4(q) notice. So we were not presuming that that third
10 party right existed when we were doing this. We were
11 presuming that there was a potential liability to the
12 State that would need to be resolved, at least in our
13 drafting process and in our thought process.
14 BOARD MEMBER HENNESSEY: One other question. In
15 58.9(d) the language that you have cited requires the
16 Board to establish procedures on how people may file a
17 petition for determination of apportionment. Did you
18 contemplate that setting up a procedure where someone
19 could come in and petition, bring a petition for an
20 apportionment, where basically the Agency would be the
21 respondent? That seemsto be -- that is a potential
22 that that is what that language could be referring
23 to. Thatisnot real clear. |1 wondered if you
24 contemplated that.
25 MR. GARY KING: No, we did not contemplate that.
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BOARD MEMBER HENNESSEY: It was not an aternative
that you considered at al?

MR. GARY KING: No, it really never crossed our
minds to address it in that kind of way. We wanted to
address the cases that we were involved with in terms
of us being plaintiffs as opposed to us being
defendants.

BOARD MEMBER HENNESSEY: Wall, just for the
record, do you have any reaction to -- do you think
that such a procedure would be permissible under 58.9,
and do you think it isagood idea or a bad idea?

MR. GARY KING: Well, | think it would be a bad
idea from our perspective, and | think it goesto some
of the reasons that | talked about earlier in terms of
how it would influence our process in how we go about
committing money or allocating money to sites. John
Sherrill talked about how we have gone through a
process and we have allocated money to do remediations
in the next fiscal year, and we have done that
recognizing what we believe are the most important
environmental issues to deal with.

If you have a -- one of these third party
procedures where al of the sudden the Agency is being
drawn in and now we are potentially forced to allocate
money towards cleanup of a site, which is not so much
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of apollution control threat or a pollutional threat
but more of a situation where it is private parties
that want to get out about building a factory there
and just making sure that their liability concerns are
straightened away, we don't think that is the best use
of State resources in terms of cleaning up the sites
that pose the most risk to human health and the
environment.

BOARD MEMBER HENNESSEY: Also, | assume that it
could conceivably take up alot of Agency resources
simply to respond to those petitions, aside from
cleanup, all the costs to be involved in litigation.

MR. GARY KING: That is absolutely correct. One
of the reasons why we don't have that many cost
recovery actions and we talked about the number of
those before, is that they are very resource
intensive, and we want to make sure that it is an
appropriate use of our resources.

BOARD MEMBER HENNESSEY: Thank you.

CHAIRMAN MANNING: If I might continue with the
Subpart C dialogue just for a second, and perhaps ask
SRAC aswadll, it is my understanding that Subpart C is
envisioned as not being an adversarial process, but a
process where -- that is seeking a Board
determination.
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1 MR.RIESER: Itisaprocess seeking a Board
2 determination that may well be adversarial with
3 respect to the specific and narrow issues that the
4 parties are not able to otherwise resolve, and in that
5 context it may be very adversarial. Butitis
6 adversarial to a narrow set of issues with respect to
7 who did what at the site and what -- who contributed
8 towhat. But the partiesinvolved have all agreed
9 that among themselves all of them will sharein the
10 cost, and they have agreed on this as aresolution
11 mechanism for taking care of that issue.
12 CHAIRMAN MANNING: And you did not envision it
13 being an adversarial procedure in that not one would
14 come forward and sue the other three?
15 MR.RIESER: No, exactly.
16 CHAIRMAN MANNING: That al four of them would
17 agree. Do you envision this process being well
18 utilized? | mean, what is your theory on who and
19 under what circumstances Subpart C might be utilized?
20 MR. RIESER: Well, that, too, is a good question.
21 We have talked about that and it may not be well
22 utilized. It may be that for a variety of reasons
23 peopledon't useit. | think the situation where
24 people would use it is where you do have alimited
25 group of people, and they are all embroiled in a
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1 discussion about how they are going to resolveit, and
2 they want to find a mechanism to resolve it.

3

| could see circumstances where the Board having

4 this Board mechanism it would be a very attractive

5 thing. You get -- you have thisimpartial decision

6 maker with some experience in the area. Y ou have got
7 various specified due process procedures in terms of

8 how the hearings are handled. Y ou get a determination
9 at the end by this decision maker that has a great
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deal of weight in terms of the process that you are
engaged in.

So, you know, itishard to say. | mean, itis
hard to know exactly how many cost recovery actions
are brought in toto and what percentage of those would
be brought to the Board. Buit it strikes methat it is
an opportunity for those situations where you do have
this sort of narrow group of people wrestling with the
idea of how they are going to resolve this issue that
it may be attractive to them. We would have to see.
It has never been done before, so we would have to see
what utility it hasin practice. Excuse me.

(Mr. Rieser and Ms. Rosen confer briefly.)

MR. RIESER: And then the other issue is having
the Board determination of liability. That would have
aweight and formality to it and an official
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1 determination that would, in itself, carry some
2 weight. And maybe this getsinto the third party
3 issue that you were asking earlier about whether that
4 would be good asto other third parties. But there
5 may be circumstances where people really want that
6 Board determination on what they are doing and what
7 decision ismade, and that in itself has a great deal
8 of weight.
9 CHAIRMAN MANNING: You would agree with the Agency
10 that it iswithin the Board's authority, if you
11 contemplate the provisions of Section 58.1 and the
12 rulemaking sort of obligation where we are asked to
13 assume under 58.1 in conjunction with our general
14 authority found under Section (5)(d) which readily
15 allows usto have other hearings as may be provided by
16 rule? Would you agree that there is no question of
17 authority under Subpart C?
18 MR. RIESER: | don't think thereis aquestion on
19 authority. As Gary says, it is not something that we
20 focused on specifically. | mean, the language of
21 58.9(d) that we were just reading talks about people
22 going to the Board and having these decisions made and
23 for the reasons we have discussed, how implementing
24 that legidative charge got done, alot of different
25 issuesat alot of different levelsfor different
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1 people and people viewed it differently. This struck
2 us asthe most appropriate way, given all of our
3 issuesthat we have already talked about to fulfill
4 that requirement. Becauseit is plainly not solely in
5 the context of Agency enforcement actions.
6  But aswetaked about, we don't see this -- aswe
7 talked about and the reasons that we have talked
8 about, we don't see it as a private cost recovery
9 action. But we also don't see this as a cost recovery
10 action. We see this as an allocation determination
11 pursuant to thislegislation. These are people,
12 again, who have agreed that we are going to share, we
13 are going to put up the money. We have agreed on the
14 remedial action plan that has already been submitted
15 to the Agency. Theonly question isamong uswho is
16 going to pay what.
17  That isavery different issue than dragging
18 somebody kicking and screaming in front of the Board
19 by filing a complaint and serving them with process
20 and al of therest of it. So, yes, | do think
21 that -- | do think that the Board has authority to
22 handle those types of cases.
23 CHAIRMAN MANNING: Thank you.
24 BOARD MEMBER HENNESSEY: Do you think that the
25 Board has -- do you think that the Board has that
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1 authority whether or not these private parties would
2 have any actions against each other?
3 MR. RIESER: | am not sure | understand the
4 question.
5 BOARD MEMBER HENNESSEY: If thereisno private
6 cost recovery action --
7 MR.RIESER: Yes.
8 BOARD MEMBER HENNESSEY: -- thereisbasically no
9 claim that these parties have against each other,
10 correct?
11 MR. RIESER: Under State law that is true,
12 correct.
13 BOARD MEMBER HENNESSEY: Okay.
14 MR. RIESER: Under the Environmental Protection
15 Act, | should say, that's true.
16 BOARD MEMBER HENNESSEY: So | am troubled by what
17 isthe Board's authority. How do we have jurisdiction
18 over something like this when these parties wouldn't
19 ordinarily have a case against other?
20 MR.RIESER: Again, | am not saying it creates a
21 cost recovery. Maybe another way to look at thisis
22 something that -- the way Chairman Manning suggested
23 whichisthat thisisnot an action in the sense of a
24 coercive action where somebody is filing process and
25 requiring them to appear before atribunal for a
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1 determination to be made. That, in my mind, isa
2 legd action. What we have hereis an --
3 BOARD MEMBER HENNESSEY: A rulemaking.
4 MR.RIESER: | am sorry?
5 BOARD MEMBER HENNESSEY: Inasense an
6 administrative rulemaking with a very narrow
7 rulemaking.
8 MR.RIESER: Wdll, | suppose you can cal it
9 that. | am not sure -- you know, it isa quasi
10 judicia, quasi legislative determination, | suppose,
11 although it strikes me as being more quasi judicial.
12 Butitisquas judicial only in the sense that you
13 are making a determination on a set of facts. But you
14 are making it among people who have voluntarily
15 decided to come to you and say can you make this
16 decision.
17 Anditisadecision that thislegislation calls
18 for you to be making in some context. And | think
19 thisiswhat private persons and persons cometo. So
20 this strikes us as being the most appropriate, if not
21 the only context, where that can be fulfilled. And
22 that is how we cameto this.
23 BOARD MEMBER HENNESSEY: And if these decisions
24 can be appealed to the Appellate Court, on what
25 grounds can they be -- I mean, on what grounds would
0100
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1 they be appealed?
2 MR. RIESER: Well, the only grounds | would think
3 would be the grounds that are the same grounds for
4 appeal on any Board decision, which is the Board's
5 determination was arbitrary, capricious, or in some
6 measure not based on the facts that were presented to
7 you.
8 BOARD MEMBER HENNESSEY: Okay. Thank you.
9 HEARING OFFICER ERVIN: Are there any other
10 additional questions for the Agency at this time?
11 Seeing none, did you have any further comments
12 that you would like to make, Mr. Wight?
13 MR.WIGHT: No.
14 HEARING OFFICER ERVIN: We appreciate all your
15 testimony and the time that you have taken in this
16 matter.
17  Mr. Rosemarin, do you still want to provide
18 testimony today?
19 MR.ROSEMARIN: Yes, | do.
20 HEARING OFFICER ERVIN: Isthere anybody else that
21 would like to provide testimony today?
22 Seeing none, would you like to move down, or are
23 you comfortable?
24 MR. ROSEMARIN: | am comfortable where | am.
25 Thank you.
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1 HEARING OFFICER ERVIN: Okay.
2 CHAIRMAN MANNING: Could you use the microphone?
3 MR.ROSEMARIN: Yes.
4  HEARING OFFICER ERVIN: If the court reporter
5 could swear the witness, please.
6  (Whereupon Mr. Carey Rosemarin was sworn by the
7  Notary Public.)
8 HEARING OFFICER ERVIN: Proceed whenever you are
9 ready, Mr. Rosemarin.
10 MR.ROSEMARIN: Thank you. My nameis Carey S.
11 Rosemarin. | am an attorney with Jenner & Block in
12 Chicago. | represent Commonwealth Edison in these
13 proceedings.
14  Initially, our view isthat the rule proposed by
15 thelllinois Environmental Protection Agency can
16 advance the purposes of Section 58.9 of the statute
17 and represent a positive advancement in administrative
18 rulemaking in Illinois with the critical caveat that
19 some crucial modifications are effective.
20 Com Ed's central position is that Proportionate
21 Share Liability, as mandated by the statute, requires
22 that each party pay no more than the portion of
23 remediation costs attributable to its respective
24 wastes and/or actions. We also believe that there is
25 afatal flaw in the IEPA proposal which causesit to
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1 contravene the statute. Section 741.210(d)(3) allows
2 all unapportioned shares to be imposed upon a PRP,
3 whereas the rule allows -- and that rule, that
4 characteristic, allows the imposition of
5 disproportionate liability notwithstanding the
6 statute's mandate of Proportionate Share Liability.
7  Quoting from 58.9, the pertinent part, and |
8 will -- well, although | say that, let me paraphrase a
9 hit here. The operative provisions of 58.9 reads as
10 follows: Notwithstanding any other provision of this
11 Act to the contrary, in no event may any person,
12 paraphrasing, be held responsible to conduct remedial
13 action or pay for cost of remedia activity beyond the
14 remediation of releases of regulated substances that
15 may be attributed to being proximately caused by such
16 person's act or omission or beyond such person's
17 proportionate degree of responsibility for costs of
18 remedial action.
19 | think that the clearest example of the fact of
20 how the proposed rule contravenes the statute liesin
21 Agency's -- the IEPA's Exhibit Number 7. | refer the
22 Members and other persons present to that exhibit,
23 Scenario 2, Example 1, parties B and C may end up
24 paying atotal of 75 percent, although this exhibit
25 saysthat there exists no proof that either party
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1 contributed more than 25 percent of the wastes.
2 Scenario 2, Example 2, parties B and C pay atota
3 of 50 percent. But there exists no proof that either
4 party contributed more than 20 percent of the wastes.
5  Scenario 3, Example 1, parties B and C pay atota
6 of 75 percent, but there exists no proof that either
7 contributed more than 25 percent of the wastes.
8  Our analysis focuses on the Restatement, and in
9 going through this we asked the question, we asked
10 ourselves how did we end up at this result of having a
11 rule which the Agency advances as being consistent
12 with the statute, which is blatantly inconsistent with
13 the statute. The Agency relies on Section 433(b)(2)
14 of the statute to support 210(d)(3). And, of course,
15 that isthe section, as | said, that would allow the
16 Board to hold any respondent unable to prove the
17 degree to which respondent caused or contributed to
18 therelease liable for, quote, all unapportioned
19 costs.
20  Our analysis, in conclusion, is that the IEPA has
21 taken 433(b) entirely out of context and grossly
22 misapplied that section. The Agency, in our opinion,
23 has confused the separate issues of divisibility and
24 apportionment. Those are two separate issues. And we
25 refer to the case of, In the matter of Bell Petroleum,
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1 3 F 3d 889, aFifth Circuit Case from 1993, which
2 contains an excellent discussion of these concepts.
3 433(b)(2), asthe Agency represents, does, in
4 fact, say that with respect to injuries that are
5 caused by joint tort feasors, then, yes, the defendant
6 does have the burden of proving that the harm is
7 divisible, in other words, that it is capable of
8 apportionment. And it also supports the view that a
9 defendant's failure to show that harm is divisible
10 resultsin the imposition of joint and several
11 liability.
12 What the Agency overlooksis the fact that the
13 question asked by 433(b), that is, is this harm
14 divisible, has already been answered by the
15 legidature. Itisdivisible. 58.9 saysitis
16 divisible. By enacting 58.9 the General Assembly has
17 aready determined, as a matter of law, that
18 environmental damages caused by hazardous substances
19 aredivisible, and that cannot be questioned.
20 | refer to Section 434 of the Restatement, Comment
21 D, which clearly makes the distinction between the
22 question of divisibility, which is a matter of law,
23 and the question of apportionment, which is a question
24 of fact for the jury, no statute or where we are not
25 talking about the statute. Therefore, thereisreally
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1 no need for any party to show that the harm is
2 divisible. Itisaready shown. And, therefore,
3 joint and several liability cannot be a consequence of
4 failing to show divisibility.
5 Looking at the Restatement in context, we also
6 look at 433(a). That section requires that damages be
7 apportioned when there are distinct harms or when
8 thereis areasonable basis for determining the
9 contribution of each cause to a single harm.
10 Similarly, we refer to the Restatement of Section
11 881. That section states that in cases of harms, for
12 which there was a reasonable basis for division, as
13 thereis asdictated by 58.9 in the present case, when
14 thereis such areasonable basis for division,
15 according to the contribution of each, each party is
16 subject to liability only for the portion of the total
17 harm that that person has caused.
18 Evenif thereisissue taken with our
19 interpretation of 58.9, and let us assume that a party
20 does have to show divisibility, then we can refer to
21 433(b) itself which indicates that in certain
22 dituationsjoint and several liability does, in fact,
23 not obtain. And that is precisely the view that was
24 takenin A&F Materials, and | will give you the cite
25 inasecond, aswell as Allied v. Acme. U.S.v. A&F
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Materials, focusing on the Restatement, cited at 578 F
Supp. 1249, a case out of the Southern District of
[llinois, 1984. Allied v. Acme, 691 F Supp. 1100, a
case from the Northern District of Illinois, 1988.
Both of those cases focus on comment E which state
that even in cases in which aPRP, or in our case a
defendant, is forced to show divisibility, has that
burden of proof, there are certain cases the
Restatement recognizes in which the imposition of
10 joint and several liability would be unjust. That is
11 precisely what the legislature has said in here,
12 especially considering what the change was. Section
13 58.9 was enacted against the back trap of years and
14 years of joint and several liability. The legislature
15 has said that that was intolerable, and that is why
16 the statute was changed.
17  Weareof the view that adoption of 741.210(d)(3)
18 may be subject to valid challenge. Thereis simply no
19 authority to enact that section of the Rule as
20 proposed. Under Landfill, Inc. v. Pollution Control
21 Board, 74 11l. 2d 541, 4387, Northeast 2d, 258, from
22 1978, the Illinois Supreme Court clearly held that if
23 the Pollution Control Board lacks the authority to
24 promulgate certain rules, those rules are void.
25 Thereissimilar authority, Biomedical
0107
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1 Laboratories, Inc. v. Trainor, 68 11l. 2d, 540, a 1977
2 case, and yet again, Waste Management of Illinois,
3 Inc. v. Pollution Control Board at 231 I1l. App. 3d,
4 278 at 288-89.
5 Now, at thispoint | will progressinto the three
6 issuesthat have dominated these proceedings.
7 Obvioudly, taking the first one, the burden of proof,
8 given the fact that 241 -- excuse me -- 741.210(d)(3)
9 isin the context of burden of proof, | will focus on
10 that section initially.
11 The Agency saysthat on theinitial showing,
12 fundamental showing of liability by the Agency then
13 the burden of proof shifts. And aPRP'sfailureto
14 carry that burden may thus result in the imposition of
15 disproportionate liability, again, a derogation of the
16 statute.
17  We propose that 210(d)(3) be -- excuse me -- we
18 propose that Section 210(d)(1) through (3) be deleted
19 and that a new section be added, which | would like to
20 read into the record. But actually before | do so, |
21 have anumber of copies of it which | would be pleased
22 to distribute.
23 MR. GARY KING: Wewill just read it in the
24 record. We don't need a copy of it.
25 HEARING OFFICER ERVIN: Were you wanting to make
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1 thisan exhibit?
2 MR.ROSEMARIN: Sure.
3 HEARING OFFICER ERVIN: After you have finished
4 why don't you offer it then.
5 MR. ROSEMARIN: All right. Our proposed section
6 reads asfollows. Thiswould be anew Section
7 210(d).
8  210(d)(1) would read: Subject to Subsection
9 210(d)(2) following a determination of liability, the
10 Board shall, based on equitable principles and the
11 facts beforeit, allocate remediation costs, or
12 responsibility to conduct remedial action, that are
13 the subject of the complaint, to respondents which
14 caused the release or releases addressed or to be
15 addressed by such remediation costs or remedial
16 action.
17 (d)(2) would read asfollows: Notwithstanding any
18 other provision of this Title, in no event shall any
19 respondent be required to pay remediation costs or be
20 allocated aresponsibility to conduct remedial action
21 inan amount exceeding such respondent's proportionate
22 degree of responsibility for the incurrence of such
23 remediation costs, or the necessity to conduct such
24 remedial action.
25 That isthe entirety of our proposed section.
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1 Now, Com Ed does agree that the burden does rest with
2 the State to show liability in the first instance.
3 Com Ed also supports SRAC's proposed Section 741.210
4 which would require that to be held liable the person
5 must be within the scope of 22.2(f) and must also be
6 shown to have materially caused the release.
7  We also take issue with the statement of Mr. King
8 earlier today -- that is Gary King, as opposed to Mr.
9 King at my left -- that the statute does not provide
10 for liability based on status. We believe that in its
11 present form the Rule does allow for that, in
12 particular, 210(b)(3). A landlord who is aware, for
13 example, of hazardous waste handling by a tenant would
14 nonetheless be liable as the landlord even though that
15 person may have had nothing to do with any release of
16 hazardous substances.
17  Progressing to the other issues, we also believe
18 that asto applicability, that -- well, let me
19 paraphrase the IEPA's position. Aswe understand it,
20 that position isthat the U.S. EPA will withdraw the
21 delegation of RCRA and the RCRA program if the Rule
22 interprets 58.9 to apply to the sites listed in 58.1,
23 and we have gone through those on a number of
24 occasions in these hearings.
25 Com Ed's position is simply that in 58.1 -- excuse
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1 me-- our position isthat 58.9 is not controlled by
2 58.1, and our proposal isthat Section 741.105(c)
3 should be deleted. The basis of this position are
4 initialy statutory construction, the plain language
5 rule. 58.9 commences with the phrase, notwithstanding
6 any other provisions of the statute to the contrary.
7  ThelEPA hasreferred to absolutely nothing in the
8 statute or the legidative history to indicate that
9 Section 58.9 should be interpreted with references to
10 any consideration of the potential withdraw of
11 delegation of RCRA authority. Our position is further
12 that IEPA's position amounts to mere speculation. The
13 U.S. EPA has not indicated any possibility of
14 withdrawal of RCRA authority and the IEPA has not
15 asked the U.S. EPA about its position on thisissue.
16 The IEPA hasreferred to other states having
17 Proportionate Share Liability, and has not indicated
18 in any event that the U.S. EPA has raised the
19 indication, raised the possibility of withdrawal of
20 Federal authorization.
21 Additionally, 42 USC 6926(b), cited by Mr. Dunn,
22 statesthat the U.S. EPA may authorize the State to
23 administer the RCRA program upon a finding of what is
24 referred to collectively as stringent as, the State
25 must be as stringent as -- excuse me -- the statute,
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1 the State program must be as stringent as the Federal
2 program.
3 Infact, there are three factorslisted in
4 6926(b). One, the State program must be equivalent to
5 the Federal program. Two, it must be consistent with
6 the Federa program. And, three, it must be shown
7 that the State has provided adequate enforcement of
8 compliance with hazardous waste management
9 requirements. The State has offered no legal support
10 for its conclusion that Proportionate Share Liability
11 does not satisfy these requirements.
12 Wealso believe that 741.105(c) may also be
13 subject to challenge. Initialy referred to the
14 standard by which rules are challenged in Illinois at
15 415 11l. CS5/29 which says that any person who is,
16 quote, adversely affected or threatened by any rule or
17 regulation the Board may obtain the determination of
18 the validity or application of such rule or regulation
19 by apetition or review referring to 415 I1l. CS5/29.
20 That isparticularly -- Section 5/29 is particularly
21 relevant in the present context. Because it states
22 that any final order of the Board shall be based
23 solely on evidence of the record. Thereisno
24 evidencein thisrecord of any possihility of
25 withdrawal of the program by the U.S. EPA. The only
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1 thing that has been discussed is mere speculation.

2

Additionally, the Board's consideration of the

3 possibility of withdrawal of Federal RCRA authority
4 absent any indication that such consideration is

5 required by 58.9 and absent any evidence to the

6 possibility of withdrawal is arbitrary -- we believe

7 would be arbitrary and capricious.

8

In Illinois an administrative agency's actions are

9 contrary and capriciousif the Agency relies on

10
11
12
13
14
15
16
17
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19
20
21
22
23
24
25
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factors which the Agency -- excuse me -- which the
legislature did not intend for the Agency to
consider. Thereisno indication that the legislature
has suggested that the Board consider withdrawal of
RCRA authorization in the context of deciding on the
present rule. For the same reason, we believe that it
isimproper for the Agency to consider the funding
which has been a significant part of the testimony of
the Agency in these proceedings. We offer Waste
Management of Illinois v. Pollution Control Board, 231
1. App 3d. at 278, 285 as authority. An alternate
citeis 585 Northeast Second 1171 and 1174.
Progressing to the issue of information orders,
the third and final issue, the IEPA argues that the
rule must contain the authority for the Board to issue
orders for the production of information before a case
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1 isfiled, because absent joint and severa liability,
2 PRPs have no incentive to produce information. They
3 also acknowledge -- the IEPA also acknowledges that
4 there exists no express authority but suggests that
5 58.9 provides the necessary and statutory authority
6 for information orders.
7 | wanttofocusinitially on incentives. We
8 believe that the Agency's premise is entirely wrong.
9 Thefact isfrom our standpoint, and we believe from
10 any PRP's standpoint, that there is ample incentive to
11 go forward and produce information under a
12 proportionate liability scheme. The fundamental
13 complaint and criticism of the Superfund process as it
14 has existed at the national level and reflecting the
15 State level prior to 58.9 isthe lack of certainty.
16  Thereason that there has been so much contention
17 over thisissue over these proceedings and the reason
18 that they last so long is the fear of being saddled
19 with liability to which one has no nexus. The genius
20 of 58.9 isthat it puts an end to those proceedings.
21 It states very clearly that there is Proportionate
22 Share Liability and under that system we submit that
23 people, that PRPs, persons who are potentialy liable
24 will gladly come forward with the information if they
25 are sure that they are not going to have imposed upon
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them liabilities to which they have no nexus and did
not cavse.

Additionally, the Agency has talked about its need
extensively for information orders. Theissueis not
need. It is statutory authority. We believe that
there simply exists no authority for the Board to
issue the information orders. And we also believe
that, therefore, Section 741.115 should be deleted.
There has been a great deal of discussion about this

issue. We add our voice to those persons who suggest,
including SRAC, of course, that there exists ample
authority for the Agency to get the information it
requires through existing means.

That was amply and eloguently demonstrated by Mr.
Sherrill on the first day of these proceedingsin the
transcript at 47. It was clearly shown that the
Agency has numerous means at its disposal to acquire
information. We also believe that in its present form
741.115 may be subject to challenge. Again, referring
to the previoudly cited authorities, an agency, an
administrative agency is a creature of the legislature
and possesses only such powers as the legislature has
granted it. | have cited the Biomedical case.
Similarly, | cited authority on Landfill, Inc.

We believe that with respect to information orders

KEEFE REPORTING COMPANY
Belleville, lllinois



O©CooO~NOULE, WNBE

10

NNNRPRRERRRRRR
NRPQOOWO~NOUDWNER

23

24

25
0116

there is yet an additional dimension which makes this
issue particularly serious. Theissuance of an
information order under the Rule asiif it had been --
asitisproposed, if that Rule is adopted and if an
information order isissued there under, we believe

that such an order, if carried out, would violate

Fourth Amendment rights. Because the legislature has
not granted the Board the authority to force persons

to produce documents, as clearly shown and has already
been noted in these proceedings in Section (4)(d) by
comparison -- excuse me -- to Section (4)(d), issuance
of an order requiring the production of documents may
be unreasonable because it is absent statutory
authority. And in support of that proposition we cite
Oklahoma Press Publishing Company v. Walling, 327 U.S.
186. That is a Supreme Court case from 1946. | think
the date of that opinion shows how fundamental that
issueis.

| also wanted to add one other point concerning

the incentive and the issues raised by Mr. King this
morning. Initially referring to the Restatement

issue, Mr. King has noted on severa occasions that
the Rule does not relate to -- does not require a
finding of divisibility. We believe -- we agree, and

we believe the reason for that is obvious. Again,
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1 divisibility is already mandated by this statute and
2 itisnot asubject for thisrule.
3 Withthat, | think that | will close. We believe,
4 as| emphasized at the outset, that this rule can be
5 amended so that it can be consistent with the statute
6 and be a positive advancement of Illinois
7 administrative rulemaking. Thank you very much.
8 HEARING OFFICER ERVIN: Thank you, Mr. Rosemarin.
9 Do you want to move at this time to have your
10 alternative language entered into the record as an
11 exhibit?
12 MR.ROSEMARIN: Yes, | do. | so moveit.
13 HEARING OFFICER ERVIN: Isthisa correct and
14 accurate copy?
15 MR. ROSEMARIN: Yes, itisindeed.
16 HEARING OFFICER ERVIN: Are there any objections
17 to the admittance of this document?
18  Seeing none, then the Commonwealth Edison's
19 alternative language for 741.210(d) will be entered
20 into the record as Exhibit Number 16.
21 (Whereupon said document was duly marked for
22 purposes of identification as Hearing Exhibit 16
23 asof thisdate)
24  HEARING OFFICER ERVIN: Are there any questions
25 for Mr. Rosemarin at this time?
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MR. INGERSOLL: You expressed some concerns about
landlord liability for a situation where, in fact, the
tenant had been conducting the waste handling
activities on the site. What duty, if any, do you
believe the landlord has to manage the operations on
his or her property?

MR. ROSEMARIN: 1 think that there is often,
having worked on situations and transactions in which
hazardous substances handling is at issue, | think the
common-law provides evidence of some suggestion of

knowledge of the duty of knowledge by the landlord. |
think that that is going to differ from case to case.
There may be situations in which alandlord has --
there may be certain situationsin which alandlord is
an absentee landlord and perhaps has little or no
duty.

MR. INGERSOLL: So there may be some duty if they
know?

MR. ROSEMARIN: Wdll, | think knowledge -- the
reason | refer to knowledgeis| think that is
referred to in 59(a)(2)B which reads that
notwithstanding the landlord's rights against the
tenant, if the landlord did not know and could not
reasonably -- could not have reasonably known of the
acts or omissions. So | was referring to knowledge
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1 merely based on the fact that it is cited in the
2 statute.
3  MR.INGERSOLL: And you contend that the Agency
4 proposal bypasses that?
5 MR. ROSEMARIN: [ think that there are situations
6 in which the section that | cited could render a
7 landlord liable on his status as a landlord without
8 more.
9 MR.INGERSOLL: Isthat 22.2(f), liability?
10 MR.ROSEMARIN: Wadll, in that case 22.2(f),
11 liability would come under (a)(1), because the
12 landlord would be an owner. Now | am saying that
13 there are situations in which it amounts to the same
14 thing.
15 MR.INGERSOLL: Okay. Then the landlord arguably
16 has status liability under 22.2(f)?
17 MR. ROSEMARIN: Yes. | think that is amended and
18 will change by 58.9.
19 MR.INGERSOLL: I am not talking about allocation,
20 what the final amount they pay is. | am talking about
21 22.2(f), liability.
22 MR.ROSEMARIN: | agree.
23  MR.INGERSOLL: So you contend that 58.9 amends
24 22.2?
25 MR. ROSEMARIN: Wéll, | think it saysthat on its
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1 face.
2 MR.INGERSOLL: Okay. | don't have any further
3 questions.
4 CHAIRMAN MANNING: | had aquestion, Mr.
5 Rosemarin, based on your proposed language. And |
6 have a hypothetical that | want to give you.
7  Let'ssay the Board has three parties before us,
8 party A, party B, and party C. Party A isthe oldest
9 party of al three of them. We have B and C, and B
10 and C are the most recent, the good guys, the guys
11 that come forward and have every incentive to show us
12 that they only have a 10 percent degree of liability
13 on both of their parts. And in that case | agree with
14 you that perhaps they have incentive to come forward,
15 and they cough up all the information in the
16 proceeding, and they present everything. Anditis
17 clear onitsface that their liability, both B and C,
18 don't go beyond 10 percent.
19 However, party A haslost its memory. Thereisno
20 Agency records that can be found regarding party A,
21 because perhaps the historical nature of the
22 contamination. For whatever reason, party A presents
23 very little, if any, information regarding any of the
24 contamination. But we do know that only three of
25 these parties are liable, and there is no other
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1 question of orphan shares, there is no question of any
2 other generator or any other owner or anybody. There
3 isjustA,BandC.
4  Given your language as you proposed in terms of
5 the Board shall, based on equitable principles, and
6 the facts before it, given those are the only facts
7 before it, allocate remediation costs and the
8 responsibility, and then given your number two as
9 well, isthere no presumption that the Board can make
10 vis-avisparty A, who has presented us with no
11 information or little information that thereisa
12 presumption, perhaps, that he is the other 80 percent
13 interms of liability?
14 MR. ROSEMARIN: I thought your factsin your
15 hypothetical presumed that he was the other 80
16 percent, because you said there are only three
17 parties, and B and C are only liable for ten percent.
18 Therefore, under the facts, as presented, A can only
19 beliable and | believe would be liable for the
20 remaining 80 percent.
21 CHAIRMAN MANNING: Okay. You say the facts would
22 show that regardless of whether thereis no
23 affirmative facts showing A's proportion -- what A did
24 or didn't do, the fact that there are no affirmative
25 factsvis-avis A, because there is only three parties
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1 and thereisfacts enough for B and C, thereis sort
2 of circumstantial evidence enough for us to conclude
3 that A isonly 80 percent liable.
4 MR. ROSEMARIN: Maybe | am misreading your
5 question. When you say there are only three parties,
6 doesthat presume that it is known that party A isthe
7 remaining 80 percent?
8 CHAIRMAN MANNING: Yes, it isknown that party A
9 isliable to some degree. To what degree, we do not
10 know.
11 MR. ROSEMARIN: Oh. Sothen -- okay. Itisknown
12 that there may, in fact, be more than three parties?
13 CHAIRMAN MANNING: No, there are only three
14 parties.
15 MR. ROSEMARIN: Three parties before and only
16 three persons who may be liable?
17 CHAIRMAN MANNING: That's correct.
18 MR. ROSEMARIN: Then I think that's-- | don't
19 have much trouble in saying that if B and C prove
20 their share, and it is known that there are -- there
21 isonly one other person who could have caused the
22 contamination, then | think the natural result is that
23 Aisliable for the remaining 80 percent.
24  CHAIRMAN MANNING: Then if there was an unknown
25 party who was not presented, however, we could not
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1 make that presumption vis-avis number A?
2 MR.ROSEMARIN: That isadifferent set of facts.
3 Indeed, | think that would qualify as an orphan
4 share.
5 CHAIRMAN MANNING: Okay.
6 MR.WIGHT: Excuse me. A would qualify asan
7 orphan share or the unknown party or both?
8 MR.ROSEMARIN: I think we are talking about both
9 one and the same thing. | think the facts are that a
10 situation is known to where there istotality of --
11 thereis sometotality of contamination. It isknown
12 that B isresponsible, and the cause of 10 percent,
13 and Cisresponsible and caused 10 percent, and it is
14 simply unknown who caused the remaining 80 percent. |
15 think that defines an orphan share of 80 percent.
16 CHAIRMAN MANNING: Andif there is one party there
17 that we know isliable, but there is a potentially --
18 and that isthe only other -- and we know as a fact
19 that there is only three potentially responsible
20 parties, you are willing to presume that the 80
21 percent goesto A, but if we don't know that thereis
22 a-- that these are the only three responsible
23 parties, we can't jump to the conclusion that A is 80
24 percent responsible.
25 MR.ROSEMARIN: Inthe latter casein whichitis
0123
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1 simply not known how many parties there are, but it is
2 known that a proportionate share of B is 10, and the
3 proportionate share of C isten, then all that has
4 been shown in this proceeding, and all that B and C
5 can be held liable for is 10 percent each.
6 CHAIRMAN MANNING: | understand B and C. That is
7 easy. | amworried about A that doesn't come forward
8 with any information at all. The Agency has no
9 information on A.
10 MR.ROSEMARIN: But A isliable so --
11 CHAIRMAN MANNING: A isliable, but we can't come
12 up with a percentage.
13 MR. ROSEMARIN: Weéll, that hypothetical has come
14 up in these proceedings on a number of occasionsin
15 which A is known to be liable, but not for how much.
16 1 think that there may be -- that may not be as much
17 of aproblem asit has been made out to be, to some
18 extent. If itisknown that A isliable, it is known
19 that there is some nexus to the site.
20  Soit can be extrapolated that thereis at least
21 some share which this 58.9 would hold A liable for.
22 We may not be talking about, therefore, the full 80
23 percent. The question, thus, will become the degree
24 to which the 80 percent can be imposed upon A within
25 the confines of 58.9. It may be some or it may be
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1 all. Butl don't believe, given the fact that it has
2 been shown that A is, in fact, liable that it is going
3 to be zero.
4 CHAIRMAN MANNING: Itisyour position that it
5 would always bein A's best interest to come forward
6 with whatever information it has?
7 MR.ROSEMARIN: Given the hypothetical that you
8 just posed, | believe that it certainly would be in
9 A'sinterest to do that. It has no memory in your
10 hypothetical. A isgoing to come forward and resolve
11 liability irrespective of whatever it is.
12 HEARING OFFICER ERVIN: Any other questions for
13 Mr. Rosemarin?
14 BOARD MEMBER HENNESSEY: | do. Mr. Rosemarin, you
15 discussed to what extent the fact that the U.S. EPA
16 may withdraw Illinois RCRA authority, should it
17 influence the Board's decision. | just want to make
18 clear that if -- you pointed out two things. That the
19 legislature didn't intend us to consider that fact,
20 and aso you didn't believe that there were any
21 factual support in that for the record that they
22 actually would withdraw that authority.
23 Would your belief change at all if we do end up
24 getting aletter from the U.S. EPA during the public
25 comment period stating that they do intend to withdraw
0125
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1 Illinois RCRA authority if your proposal or Mr.
2 Rieser's proposal is adopted?

3

MR. ROSEMARIN: It would not. | still maintain

4 that thereis no authority for the Board to consider

5 that factor. | see nothing in the statute, and |

6 don't see anything in the record that the Agency has
7 advanced to suggest that the legislature intended that
8 to be afactor within the Board's gamut of

9 responsibility in adopting the present Rule.

10
11

BOARD MEMBER HENNESSEY: That's what | thought,
but I just wanted to clarify that. And then also if

12 you can just briefly discuss 433(b) and 433(a), the

13

Restatement of Torts. As| understand your testimony,

14 you believe that the legislature has decided that
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releases of hazardous substances create a harm that is
divisible as a matter of law. And, therefore, no
burden shifting as of the type that is provided for in
433(b)(2) and (3) Restatement of Torts can occur under
58.9?

MR. ROSEMARIN: Yes.

BOARD MEMBER HENNESSEY: Okay. Areyou aware of
any other situations in which alegislature has
decreed atype of harm to be divisible?

MR. ROSEMARIN: It has been noted in these
proceedings that the Michigan statute comes pretty
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1 closeto that. | have not considered that in that
2 particular light. At thistimel can't name any other
3 examples.
4 BOARD MEMBER HENNESSEY: Thank you.
5 MR. ROSEMARIN: Thank you.
6 MR. WIGHT: | have afollow-up question on that.
7 Asapractica matter, what does it mean to say that a
8 harmisdivisible as a matter of law if the problem
9 before the Board is a problem of fact in determining
10 alocation? | mean, what does that help the Board in
11 reaching its determination to say that aharmis
12 divisible as a matter of law?
13 MR. ROSEMARIN: 1 think that's a crucial first
14 step, and | think, that, as| said, is the genius of
15 this statute. We have before us a statute in which
16 the legislature has mandated a system which we have
17 referred to as TACO. We get out of the way initialy
18 all of the arguments concerning divisibility. Isit
19 divisible? Isit not? Thelegisature has said it is
20 divisible as a matter of law.
21 Now fact comesin equitable principle. We have
22 thiswonderful system in lllinois known as TACO which
23 enables us to use that, to use a vehicle for
24 allocation. Whereistherisk presented by this
25 particular site. We are going to devote our
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1 remediation resources to where that risk is, and the

2 persons who are responsible for creating that risk, as

3 defined through the TACO system, are the persons who
4 are going to be paying for that.

5

Now, in some situations, that is going to be

6 pretty easy. Maybethereis only one party. Maybe

7 there are ten parties who sent the same hazardous

8 substance in known quantities. Then it is going to be
9 apretty easy decision. In other cases we may get

10
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back to some of the same allocation problems that we
have had for the past 15 yearsin Superfund, but
nobody says that proportionate share rulemaking isa
panacea. It isanimprovement over what we had
previousy and that is all.

Indeed, the Restatement comments clearly note
throughout consistently of the difficulty in
apportioning shares. But they also consistently state
that merely because it may be difficult is not a
reason to deny the fact that apportionment must
occur.

MR. WIGHT: So are you saying the Board always
much reach an apportionment decision?

MR. ROSEMARIN: Yes.

MR. WIGHT: As matter of law, whether it feelsit
has evidence on which to base that decision or not or
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1 if it just doesn't have that evidence then that
2 becomes an orphan share?
3 MR.ROSEMARIN: | think that's a correct analysis
4 under 58.9.
5 MR. WIGHT: One other question on alittle
6 different issue. On your suggested language here you
7 arereferring to using equitable principles?
8 MR. ROSEMARIN: Yes.
9 MR.WIGHT: What would an example of those
10 principles be?
11 MR. ROSEMARIN: We talked about one earlier with
12 Mr. Ingersoll's question, knowledge. In the case of
13 the allocation with equitable principles, obviously,
14 the Gore factors. But | think perhaps the greatest
15 oneisthe degree to which a person's wastes caused
16 the costs, as indicated under TACO, to be incurred.
17  Oneof the cases -- one of the examples that came
18 up in Mr. King's testimony was that of the
19 differentiation between lead in the soil and TCE in
20 groundwater. If TCE in groundwater is the driver of
21 the remediation, then the person who is responsible
22 for thelead in the soil does not pay for that
23 remediation. | think we have that vehiclein TACO
24 which enables the all ocation to occur.
25 MR.WIGHT: Given thelimitation of (d)(2) on
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1 (d)(1) so then would you be saying that equitable
2 principles -- | guesswhat | am struggling with is
3 that | don't see that the statute authorizes the use
4 of equitable principles, because | am not sure how
5 they relate to determining proportionate share.
6  On the other hand, you place alimitation on
7 (d)(1) with (d)(2), so are you, in effect, saying that
8 equitable principles could be used to reduce a share
9 but not to increase a share?
10 MR.ROSEMARIN: No, I am not saying that. 1 am
11 saying that allocation, again, | believe that Bell
12 Petroleum discussed this particular issue and thereis
13 an article by Carver, which | believe | have it with
14 me, and | can give you the cite. It indicates that
15 allocation is an equitable process. And we struggled
16 with that issue, whether to include equitable
17 principlesor not. Our conclusion was that because
18 allocation is an equitable process, the legidaturein
19 determining, in mandating proportionate share, must
20 have intended equitable principles to apply.
21  MR.WIGHT: Soyou would say, for example, if the
22 Agency had included the Gore factorsin its proposal
23 under the allocation factors that that would have been
24 perfectly acceptable under 58.9, that the Gore factors
25 may just as easily have been listed as the ones we
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1 ultimately did?

2 MR.ROSEMARIN: | would agree that the Gore
3 factors are equitable principles that can be

4 considered in allocations.

5 MR.WIGHT: Wdl, inallocationsin Illinois under
6 58.9?

7 MR.ROSEMARIN: | am sorry?

8 MR. WIGHT: They are factors that can be

9 considered in allocationsin lllinois under Section
10 58.9?

11 MR. ROSEMARIN: Yes.

12 BOARD MEMBER GIRARD: | have aquestion. | would

13 liketo go back to the hypothetical where you have --
14 let's say thistime we have four parties, and we have
15 evidence that they have all contributed to the

16 chemical of concern at this one particular site which
17 iscreating a problem.

18 We have two parties that come forward with

19 information which shows the Board that each one of
20 those parties contributed 10 percent each, so we have
21 20 percent of the liability determined.

22 Areyou saying that the other 80 percent, then, if
23 we have no other information, would be an orphan
24 share?

25 MR. ROSEMARIN: Isn't that the same hypothetical

0131
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1 as posed by Chairman Manning?
2 BOARD MEMBER GIRARD: Yes, only now we have four
3 partiesinstead of three. So we have two parties that
4 have contributed an unknown amount of that 80 percent.
5 MR.ROSEMARIN: | guess| don't see how my answer
6 isdifferent in any respect merely because there are
7 two partiesin formerly A's position under Chairman
8 Manning's hypothetical, rather than only one.
9 BOARD MEMBER GIRARD: So then the Board could
10 determine that each one of those partiesisliable for
11 40 percent of the costs?
12 MR. ROSEMARIN: Not if thereis no evidence to
13 show that.
14 BOARD MEMBER GIRARD: Well, we know that they
15 contributed to that site, we just don't know how
16 much. We don't know how much of the 80 percent each
17 one of those two parties contributed.
18 Areyou saying -- how do we deal with that cost,
19 that 80 percent?
20 MR. ROSEMARIN: Look at information that is
21 produced in discovery and make a reasonable
22 determination of how much the evidence shows each
23 of -- inthiscase | will label them imaginatively C
24 and D, might be responsible for, and perhaps it equals
25 the remaining 80 percent, and perhaps it does not.
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1 BOARD MEMBER GIRARD: Well, | am saying what if
2 they come forward with no information at all?
3 MR.ROSEMARIN: But it isknown that they are
4 ligble?
5 BOARD MEMBER GIRARD: We know that they are
6 liable. We know that they contributed that particular
7 chemical to that site. Wejust don't know how much.
8 MR. ROSEMARIN: Well, then my answer isthe same
9 asin the hypothetical proposed by Chairman Manning
10 that the determination that they are liable and they
11 have some nexus at the site will produce some
12 information and some modicum of information to
13 determine some percentage. It may be avery low
14 percentage under the statute, but we have no choice
15 but to live with it. 1t may be less -- if your
16 question is could it be less than the remainder 80
17 percent, my answer isyes.
18 BOARD MEMBER GIRARD: Why would any party bring
19 the information before the Board to begin with? Why
20 not just assume that the Board will use what little
21 information it has and most likely it will come up
22 with alower percentage?
23 MR.ROSEMARIN: To make sure that the other 80
24 percent is not poised upon them. That is precisely
25 why C and D would come running into this proceeding.
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1 I know if | am C or D, C or D says, okay, | cannot
2 challenge your finding of liability, that istrue.
3 But | ssimply have no information. And the Board says
4 we have no information other than that tying you to
5 thesite. C now has the advantage under the statute
6 of saying | know I can't be liable for the remaining
7 80 percent, because the statute does not alow it. C
8 gets certainty.
9 BOARD MEMBER GIRARD: WEéll, | am till not sure
10 there would be an incentive for parties to bring
11 information forward.
12 MR. ROSEMARIN: Wéll, | can only tell you that as
13 aveteran of humerous Superfund cases that the
14 greatest fear of any PRP is that the PRPis going to
15 be stuck with the share far in excess of the amount of
16 damages caused by its waste in the case of generators.
17 BOARD MEMBER GIRARD: But you just said thereis
18 no other information, the Board cannot stick that PRP
19 with the share.
20 MR. ROSEMARIN: That'swhy they are going to come
21 inand finalize their finding.
22 BOARD MEMBER GIRARD: We may be speaking past one
23 another. | am not sure. Until we have an actual case
24 before us, it is hard to say how the Board would
25 rule.
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1 MR.ROSEMARIN: Well, all I can do is repeat what
2 | have said, isthat the Board does not have any
3 choice but to assign solely the proportionate share of
4 C and D, the other two parties that you are referring
5 to in your hypothetical. The Board would not have --
6 | think you have put your finger on precisely the
7 falacy of 210(d)(3). Under this statute the Board
8 does not have the authority to impose upon C and D the
9 remainder absent evidence of C and D's proportionate
10 share. It issimply not there.
11 BOARD MEMBER GIRARD: Weéll, the evidence may be
12 that they contributed to the site. | mean, that may
13 bedll the evidence we need to make a determination.
14 MR. ROSEMARIN: And that will have to suffice to
15 be trandated into some percentage allocation.
16 BOARD MEMBER GIRARD: In that case| am not so
17 sure under your language and under the language from
18 the Agency that the Board would make a different
19 determination with the same set of facts.
20 MR. ROSEMARIN: | am sorry. | don't see how that
21 conclusion can result if thereis virtually no
22 information. What | am saying isin our language, in
23 Com Ed's proposed language, the result cannot be that
24 whatever is unknown gets dumped on C and D. That is
25 an unlawful result. That would be the result, we
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1 believe, under the Agency's proposal. That result is
2 prohibited under Com Ed's proposal .
3 BOARD MEMBER GIRARD: Wéll, | guess| don't have
4 any other questions. | will take alook at it.
5 MR. WIGHT: Just afollow-up onthat. Didn't you
6 also just testify that equitable factors could be used
7 aspart of the allocation?
8 MR.ROSEMARIN: | did.
9 MR.WIGHT: So could equitable factorsin the
10 absence of evidence to proportionate share be used to
11 dlocate some share?
12 MR. ROSEMARIN: Equitable factors have to comein
13 asevidence.
14 MR. WIGHT: Although they are not necessarily
15 evidencetied to the volume or the toxicity or those
16 issuesthat we would typically think of when we are
17 thinking about allocations?
18 MR. ROSEMARIN: Equitable factorsis aterm of
19 art. That has been amply defined in case law, but
20 they dtill have to come in as evidence.
21 MR.WIGHT: I am not quarreling with that. | am
22 saying if there were none of the types of evidence
23 that Dr. Girard was talking about, you would -- you
24 had tedtified that equitable factors could be
25 considered by the Board. | thought | understood you
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1 to testify that they could be used in determining the
2 proportionate share.
3 MR.ROSEMARIN: | did.
4 MR.WIGHT: Soisnot the technical, numerical
5 type factors that one might use, for example, volume,
6 toxicity, and that sort of thing, equitable factors
7 such as Gore factors? And | believe one of those have
8 the degree of cooperation with the government. Could
9 that be abasis for allocation of some percentage of
10 share?
11 MR. ROSEMARIN: That's one, the Gore factors. And
12 Gore factors are among the equitable principles that
13 can be examined. | can't imagine any of the volume,
14 dlash, toxicity factors being responsible to fill the
15 void of the remaining 80 percent. | can't imagine a
16 situation in which that would occur, other than
17 perhaps some extreme situation in which we have a bad
18 actor encouraging al persons to place their hazardous
19 substancesiillicitly on a site or something strange
20 like that.
21 MR.WIGHT: There might be some share based on
22 equitable factors, not necessarily the entire
23 remaining share but some lesser share?
24  MR.ROSEMARIN: Inthe abstract | think that is
25 conceivable.
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MR. WIGHT: Okay.
HEARING OFFICER ERVIN: Any additional questions

for Mr. Rosemarin?

MR. ROSEMARIN: If | can add one point?
HEARING OFFICER ERVIN: Certainly.
MR. ROSEMARIN: Oneissuethat | did want to raise

7 in response to Member Hennessey's comment earlier, |
8 think one of the cases that is particularly
9 instructive with respect to proportionate share may be
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the Supreme Court case which | failed to cite earlier,
McDermott v. AmClyde, 511 US 202, which talks about
settlements and talks about the difference between pro
tanto settlement and proportionate share settlement.
That isreally what is at issue here.

HEARING OFFICER ERVIN: Any additional questions?
Thank you.

MR. ROSEMARIN: Thank you.

HEARING OFFICER ERVIN: Onefina matter before we
adjourn.

Public Act 90-489, which became effective on
January 1st, 1998, requires the Board to request the
Department of Commerce and Community Affairsto
conduct an economic impact study on certain proposed
rules prior to the adoption of those rules. DCCA has
30 to 45 days after such reguest to produce a study of
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the economic impact of the proposed rules.
In accordance with this Public Act, the Board has
requested, by aletter dated February 5th of 1998,
that DCCA conduct an economic impact study on this
rulemaking. In the request letter the Board asked
that DCCA notify the Board within ten days of receipt
of the request if DCCA was going to conduct an
economic impact study.
The Board further stated that if it did not
receive such notification, the Board would rely on the
January 26, 1998 letter in which DCCA notified the
Board it would not be conducting economic impact
studies on rules pending before the Board for the
remainder of FY '98 as the required explanation for
not conducting an economic impact study.

The ten days for DCCA to notify the Board has
expired, and the Board has not received any
notification from DCCA that it would be conducting an
economic impact study. Accordingly, the Board will
rely on the January 26, 1998 letter as DCCA's
explanation for not producing the study.

Under Public Act 90-489 the Board is aso required
to hold a hearing on DCCA's explanation for not
conducting astudy. So | would ask at thistime if
there is anyone who would like to comment regarding
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1 DCCA's explanation for not conducting an economic
2 impact study for these proposed rules?

3

Seeing none, then we -- the Board has requested an

4 expedited transcript of this hearing. The transcript
5 should be available in the Chicago office on Monday,
6 and in the Springfield office on Tuesday. If anyone
7 would like a copy of the transcript from today's

8 hearing, you can speak to the court reporter

9 directly. It will not be -- you will not be ableto
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get it off the web site. Y ou can get a free copy by
contacting the Clerk's office in Chicago or by
contacting me. The copies of the transcripts from the
other hearings are also available.

Due to the statutory deadline the Board is
operating under, public comments must be received by
the Clerk of the Board no later than 4:30 on July
14th, 1998, to insure that the comments will be
considered by the Board in its deliberations as to how
the proposed rule should read at the first notice
publication. The mailbox rule does not apply to this
filing.

Anyone may file public comments. These public
comments must be filed with the Clerk of the Board.
If you are on the service list your public comment
must be simultaneously delivered to all persons on the

KEEFE REPORTING COMPANY
Belleville, lllinois



1 servicelist. You should contact the clerk's office
2 to make sure that you have an updated service list.
3 Please note that there will be additional timeto
4 file public comments. Thistime period will last 45
5 days commencing on the date the first notice appears
6 inthelllinois Register.
7  Arethere any other matters that need to be
8 addressed at this time?
9  Seeing none, then | would like to thank you all
10 for your patience and participation at these hearings,
11 and this hearing will be adjourned.
12 (Hearing Exhibits 15 and 16 were retained by
13 Hearing Officer Cynthia Ervin.)
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