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PROCEEDI NGS
(May 29, 1997; 10:00 a.m)

HEARI NG OFFI CER FELTON:  Good nor ni ng.
My nane is Any Miuran Felton. | amthe naned
Hearing Oficer in this proceeding entitled, In The
Matter of: Tiered Approach to Corrective Action
oj ectives, 35 Illinois Adm nistrative Code 742,
Docket B

| would like to wel cone everybody to our
second set of hearings in this matter. Present
today on behal f of the Board, seated to ny right,
is Board Menmber Marili MFawn. Seated to ny left
is Board Menber Joe Yi. Seated to Board Menber
Yi's left is Attorney Assistant, Chuck Fei nen

In the back please note that | have
pl aced copies of the draft |anguage as proposed by
the Agency. This draft was prepared by the Board,
but was approved by the Agency at the May 21st,
1997 hearing in Chicago, with the exception of sone
m nor editorial changes. These mnor editorial
changes are reflected in the record fromthe My
21st, 1997 hearing. |If you have any questions
regardi ng those changes, please speak with either

me or Kinberly Robinson fromthe Agency.

KEEFE REPORTI NG COVPANY
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Also in the back are copies of the
Board's May the 1st, 1997 order and the Agency's
testinmony. 1In the back I have al so placed notice
lists and service list sign-up sheets. |If your
nane is not already on either of those lists,
pl ease sign them |f you have any questions
regardi ng the purpose of those lists, please
contact me during one of our breaks or after this
heari ng.

This hearing will be governed by the
Board's procedural rules for regulatory
proceedings. Al information which is relevant and
not repetitious or privileged will be admtted.

Al witnesses will be sworn and subject to cross
guesti oni ng.

This hearing will be continued on the
record to Friday, May 30th, 1997, at 10:00 a.m at
this same location and tinme in Springfield, if
necessary, to acconmodate the parties testinony and
any questions of either the Agency or any of the
parties.

Thi s proposed rul emaking was filed on May
the 1st, 1997, and is intended to fulfill the

mandates of Title 17 of the Environnenta
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Protection Act. Title 17 was added to the Act by
Public Act 89-431, which was signed and becane
effective on Decenber 15th, 1995.

On Septenber 16th, 1996, the Illinois
Envi ronnental Protection Agency proposed a new Part
740 to the Board' s rules, to create a Tiered
Approach to Establishing Corrective Action
hj ectives, also known as TACO. On Novenber 7,
1996, the Board adopted the TACO proposal for first
noti ce.

On April 17th, 1997, the Board adopted
t he TACO proposal for second notice and
reclassified this proposal as R97-12, Docket A. (On
April 17th, 1997, the Board proceeded the first
noti ce and opened Docket B to address the
addi ti onal | anguage proposed by the Agency
regarding m xtures of simlar-acting substances.

After proceeding to the first notice of
Docket B on April 17th, 1997, the Secretary of
State informed the Board that it could not publish
the proposed rules for first notice because these
anendnments are proposed to anend rules in the new
Part 742 whi ch has not yet been adopted as final

Consequently, on May 1st, 1997, the Board

KEEFE REPORTI NG COVPANY
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vacated its April 17th, 1997 order and opened a
proposed R97-12, Docket B, to address the
addi ti onal | anguage proposed by the Agency
regarding the mxtures of simlar-acting
substances. The Board's May 1st, 1997 order, in
effect, mrrors the Board' s April 17th, 1997
order.

The purpose of today's hearing is to
al  ow any person which needs to testify either for
or in objection to the proposed rul emaking in
Docket B. After a party has an opportunity to
testify, questions of that party will be
entertai ned.

Procedurally, this is how we plan to
proceed today. | prefer that during the
guestioning period all persons with questions raise
their hand and wait for ne to acknow edge them
VWhen | acknow edge you, please state in a |oud and
cl ear voice your name and the organi zati on you
represent, if any. If you will be testifying
today, we ask that you please cone up here and be
sworn in and take a seat here next to the court
reporter, just for purposes of consistency sake.

Are there any questions regarding

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

procedures, and how we plan to proceed at this
time?

Al right. Seeing none, at this tinme |
would |ike to ask Board Menmber McFawn if there is
anything el se she would like to add to my comments.

BOARD MEMBER McFAWN:  Not hi ng nore than
just to welconme you all to the hearing.

HEARI NG OFFI CER FELTON: | would like to
ask Board Menber Yi if he has any further comments.
BOARD MEMBER Yl: Good norni ng.

HEARI NG OFFI CER FELTON: Ckay. At this
time, | would like to ask the Agency if they have
any coments regarding their testinony from May
21st regarding any additional testinony they would
like to present.

M5. ROBINSON: | believe there are going
to be sone foll owup questions for Dr. Hornshaw, so
we would like to proceed with those as an opener.

HEARI NG OFFI CER FELTON: Okay. Just one
second, pl ease.

(Di scussion off the record.)

HEARI NG OFFI CER FELTON: Back on the
record.

kay. We will proceed with Dr.

KEEFE REPORTI NG COVPANY
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Hornshaw. At this tinme is there anyone who has any
questions for Dr. Hornshaw for the Agency?

MR RIESER: Fromthe Agency?

HEARI NG OFFI CER FELTON:  For the Agency.

MR RIESER: Ch, for the Agency.

HEARI NG OFFI CER FELTON:  Yes.

MR R ESER Yes, | do. | am Dave Rieser
from Ross & Hardies on behalf of the Illinois
Pet r ol eum Counci | .

Dr. Hornshaw, | asked you nunerous
guestions at the hearing |ast week, and I would
like to followup with sone areas where | think
t here has been some m sunderstandi ngs on some of
t hose questions, in order to clarify sonme of the
i ssues.

Focusing entirely on what has been
proposed as 805(E), | would like to ask you -- we
tal ked | ast week about how to reeval uate the
cunul ative risk in this context. | would like to
ask you again to go through what nethodol ogies the
Agency woul d use in eval uating how you would arrive
at a cunul ative risk

MR HORNSHAW | think | testified at the

| ast hearing that there are several ways that could

KEEFE REPORTI NG COVPANY
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be used to eval uate whether the mxture of
simlar-acting chemcals, the risk fromthem does
not exceed 1 in 10,000, which is what is listed in
this Subsection D as the target or the ceiling not
to be exceeded, basically.

One of those approaches is to use the
same kind of approach that is in 805(c)(1l) where we
woul d cal cul ate a wei ghted average using the
concentration detected over an acceptable
concentration. |In this case that acceptable
concentration could be the 1 in 10,000 risk |evel.

If you will look to that, you have CUQ
X, sub 1 as the acceptable concentration for
contam nate, X, sub 1, and you could sinply figure
out what the 1 in 10,000 risk concentration is for
X, sub 1, and that would be the denom nator in that
fraction that gets -- where the risk is sumed.

Anot her approach would be to do a Tier 3
ri sk evaluation, |ook at the cunulative risk from
those chenmicals in the context of a larger risk
assessnent, identify what the cumulative risk is,
and if it is not greater than 1 in 10,000, then
t hat woul d be anot her way of show ng that

Subsecti on D has been achi eved.

10
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Then a third way, which I don't think I
presented very clearly at the last hearing, would
be to sinply ook at the values that we have got in
new Appendi x A, Table H

M5. ROBINSON: Excuse ne, Dr. Hornshaw,
if I could interrupt you. | think you are | ooking
at some docunents. For purposes of clarifying the
record, could you state what you are | ooking at?

MR, HORNSHAW This is the testinony that
| presented at that first hearing in this docunent.

M5. ROBINSON:  Which was marked as
Exhibit 1 for identification; is that correct?

MR HORNSHAW Not mine, but that's what
you say.

M5. ROBINSON: The ot her docunent that
you were referring to?

VMR HORNSHAW  The ot her docunent | was
referring to is Draft of Agency Proposal R97-12,
Docket B. It was prepared by the Board.

M5. ROBINSON:  Which was marked as
Exhibit 2?

MR HORNSHAW  Yes, Exhibit 2.

o

ROBI NSON:  Thank you.

MR, HORNSHAW  Goi ng back to Exhibit 1,

11

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

in my testinmony, a new Table H has been proposed to
address specifically which chem cals are subject to
this new Subpart D, and there are -- in this table
is the dass | Goundwater Remedi ation Objective
the 1 in 1,000,000 Cancer Ri sk Concentration and
the Acceptable Detection Limt.

One coul d take the detected concentration
of whatever chemcal is on this table and conpare
it directly to the 1 in 1,000,000 cancer risk
concentration, determ ne what the cancer risk is
fromthe detected concentration by a sinple ratio
of detected versus the 1 in 1,000,000 cancer risk
concentration, and you will have an estimte of
what the cancer risk is fromeach individua
conmponent in the mx

Then you just add those, and as |long as
the risk doesn't exceed 100 in 1,000,000 or 1 in
10, 000, then, again, you have shown that the
risk -- the cancer risk is acceptable and neets the
Subpart D requirenents.

MR R ESER: Ckay. Let nme wal k through
the first and the third nethodol ogi es that you
indicated. | just want to nmake sure | understand

it.

12
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The first methodol ogy is using the sane
type of added -- addition of ratios, if you wll,
that is included in the 805(C), correct?

MR HORNSHAW  Correct.

MR, RIESER: And in the denom nator, you
would use a 1 tines -- a Corrective Action
hj ective that is based on a 1 tines 10 to the
m nus 4th target; is that correct?

MR HORNSHAW That's correct.

MR RIESER: And how woul d you identify
t hat val ue?

MR HORNSHAW It woul d be 100 tines the
1 in 1,000,000 cancer risk concentration that is
presented in the Appendix A Table H

MR RIESER. Ckay. And then when you
added up those ratios, the question would be is the
sum of those ratios greater than 1 and if it is,
then you have to do sone further analysis, say, a
ri sk assessment, and if it is not then you would
not be concerned about cunul ative risk; is that
correct?

MR HORNSHAW Yes, that's correct. You
woul d nmeet the requirements of this new proposed

Subpart D.

13

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR Rl ESER: I think that was where the

source of mnmy confusion, at |east, was froml ast

week.

So in that fornula that you just
descri bed, you would not use -- in using that
formula to arrive at a -- to identify whether the

sum of the ratios was greater than 1, you woul dn't
use the ADL as the denominator or the 10th to the
m nus 6th value in the denom nator, you would use
the 10th to the mnus 4th?

MR HORNSHAW In alnost all cases there
would -- | think for the chemical Vinyl Chloride,
where the 1 in 10,000 risk level is still less than
the ADL, you would use the ADL.

MR RIESER  You use the ADL?

MR, HORNSHAW Yes. | amsorry. | take
that back. That's not true either

That was true at the tinme the standard --
the drinking water standard for Vinyl Chloride was
i ssued. That's no |onger true because anal ytica
nmet hodol ogi es have pushed the detection limt for
this chemical lower, so that is no | onger a
probl em

MR Rl ESER: Is the ADL that is stated in

14
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the table -- the ADL that is stated in this table
is the regulatory value that you would be using in
that context?

MR, HORNSHAW  No.

MR, R ESER: Wat ADL woul d you use?

MR HORNSHAW The ADL is not an issue.
The only tine the ADL becones an issue is when the
target concentration is |less than the ADL.

MR RIESER: Right.

MR, HORNSHAW Then the ADL gets
substituted for the target concentration, whichever
that -- you know, whether that is the 1 in
1, 000, 000 risk concentration or the standard or
what ever .

MR RIESER: The ADL the people rely on
in maki ng that conparison is the ADL that is stated
in the Board's rul es?

MR, HORNSHAW  Yes.

MR, RIESER  Ckay.

MR HORNSHAW | amnot sure | followed
what you just said.

MR RIESER Well, just to finish up that
issue, if sonebody is -- it has been testified in

prior hearings on Docket A that if you have a

15
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renedi ati on objective that is |ower than the ADL
you | ook to the ADL?

MR HORNSHAW That's correct.

MR, RIESER: And the ADL that you |l ook to
was the ADL that is stated in the Board's rul es?
HORNSHAW  That's correct.

RIESER In the 742 Rul es?

2 33

HORNSHAW  Yes.

MR, RIESER: Ckay. So that even if there
are advances in science that people are aware of,
the ADL that you use for the purpose of the
conpliance with the regulation is the one that the
State then uses?

MR HORNSHAW That's correct.

MR RIESER: | just wanted to get that.
kay.

Wth respect to the third nethodol ogy,
now you are tal king about adding up the ratio of
the detected level to its 1 tinmes 10 to the mnus
6th value as stated in Table H, is that correct?

MR HORNSHAW That's correct.

MR, RIESER: Ckay. And so that gives you
a ratio, you add that ratio, and then the sum of

all of them the question is whether that sumis

16
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above or below 1 tinmes 10 to the mnus 4th?

MR HORNSHAW That's correct.

MR RIESER Now, if it is in excess of 1
times 10 to the mnus 4th, then you woul d be
| ooking at a Tier Il -- you may be | ooking at a
Tier 111 response to that?

MR, HORNSHAW That nmay be, or you may be
| ooki ng at doi ng some remnedi al work.

MR RIESER Ckay. A Tier IIl would be
avai |l abl e to sonebody --

MR, HORNSHAW  Yes, al ways.

MR RIESER -- on this progranf

MR HORNSHAW  Yes.

MR RIESER. Al right. Looking at what
has been proposed in Exhibit 2 as 805(c)(1), and
this is on page six of Exhibit 2, C-- there is an
expl anation of the term CUQO, sub X, sub A, Do you
see that?

MR, HORNSHAW  Yes.

MR RIESER And it says, A Tier |
renedi ati on obj ective nust be devel oped for each X
sub A?

MR HORNSHAW  Yes.

MR RIESER Wuld it be acceptable for

17
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the Agency in this context to say a Tier | or a
Tier Il renedi ati on objective nmust be devel oped for
each --

MR HORNSHAW  Yes, that would be
accept abl e.

M5. ROBINSON: Could you state the reason
for that, Dr. Hornshaw?

MR HORNSHAW Yes. The reason -- we
i ntended that all along. W are already in Tier |
once we have gotten to 805, and so the renedi al
applicant certainly has the option of devel oping a
Tier 11 groundwater renediation objective, and that
can al so be used in this approach

HEARI NG OFFI CER FELTON: M. Rieser, any
addi ti onal comments or questions?

MR RIESER. Just a mnute, please.

HEARI NG OFFI CER FELTON:  Ckay.

MR. RIESER: Wen you are doing all of
these, either the first or the second mnet hodol ogy
or any of these nethods that you are tal king about,
the things that you are adding up or considering
are the -- is the chemcals that affect the sane
target organ based on -- the chem cals listed on

Table H affect the sane target organ as descri bed

18
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on Table F?

MR HORNSHAW That's correct.

MR RIESER: Ckay. You are not talKking
about the whol e range of chenmicals that you have
identified at the site, just those that affect the
sane target organ?

MR HORNSHAW That's correct.

MR, RIESER: Looking at 805(C) again,
shoul d a portion -- |ooking at what has been
proposed in Exhibit 2, on page five, two sentences
were deleted as part of the Agency's proposal. |Is
t he Agency considering a nodification of what of
t hose shoul d be del et ed?

MR HORNSHAW Yes, the second sentence

t hat has been del eted should still be included in
this part in Subsection C. | testified to this
effect in the first hearing, that if a -- even

t hough a contaninate or a chem cal of concern may
have net the Tier | objective, if that chem cal of
concern affects the sane target organ as one of the
chemicals that got pushed into this subpart, then
all of those chemicals need to be brought into this
Tier Il evaluation. So that sentence should stil

be there. The first sentence --

19
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BOARD MEMBER McFAWN:  Coul d you read that
sentence, for the record, please?

MR HORNSHAW Yes. The sentence that we
think should still be in Subsection Cis,
"Cont am nants of concern for which a Tier |
renedi ati on obj ective has been devel oped shall be
included in any mxture of simlar-acting
substances under consideration in Tier II."

The first sentence that was deleted is no
| onger relevant and that shoul d have been del et ed,
but the second sentence shoul d stay.

MR RIESER | think we tal ked | ast week,
just in the sense that we are in the | anguage of
this particular section, that the Agency woul d have
no problemw th an addition so that the first
sentence here regarding m xtures of simlar-acting
chemi cal s which affect the sanme target organ, organ
systemor simlar node of action shall be
consi der ed?

MR HORNSHAW  Yes.

MR RIESER  Those are all of the
gquestions | had. | appreciate your taking the tine
to resolve sone of this confusion for us.

HEARI NG OFFI CER FELTON:  Thank you, M.

20
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Ri eser.

Does anyone el se present today have any
questions for Dr. Hornshaw?

Al right. | have one question

MR HORNSHAW  Ckay.

HEARI NG OFFI CER FELTON: How does t he
Agency feel about adding a definition of
simlar-acting chem cals? Sonething to the effect
of simlar-acting chem cals neans chem cal s which
af fect the same target organ, organ system or
simlar node of action. Similar-acting chenicals
wi t h noncarci nogeni ¢ and carci nogenic affects are
listed in Table A, Table E and F, respectively.

MR, HORNSHAW That seens appropriate.

HEARI NG OFFI CER FELTON: Okay. Thank
you.

M5. WAGNER- ROSEN:  Could | ask a
guestion?

HEARI NG OFFI CER FELTON:  Sure.

M5. WAGNER- ROSEN: Well, | don't know i f
it is appropriate to question you. Just a noment,
pl ease.

HEARI NG OFFI CER FELTON:  Ckay.

MR RIESER. If | can sort of question --

21
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well, let me ask a question of Dr. Hornshaw, a
qguestion of the validity of this definition

The Agency's position on this is that the
uni verse of simlar-acting chemcals are those that
are specifically listed on Table F; is that
correct?

BOARD MEMBER McFAWN:  For the record,
believe the definition proposed |listed Tables E and
F of Appendi x A

MR RIESER. Ch, E and F?

BOARD MEMBER McFAWN:  Ri ght.

MR HORNSHAW Yes, E and F, that's
correct.

MR RIESER So that those would not be
exanpl es? Those would be -- the substances on
t hose tables would be the universal simlar-acting
chem cals for the purposes of this rule?

MR HORNSHAW For this rule, that's
correct.

To make it even clearer, there may be
ot her chemicals that are not included in this rule
that woul d be at the beginning of a project anyway
by definition in Tier 111, because there is -- they

are not here and they would have to be eval uated as

22
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a different -- as a separate issue in Tier I11I.
woul d | ook to what target organ that chem ca

affected and if appropriate we would include it
within a m xture of chemicals already included in

the rule, too.

MR R ESER: So these would be chenicals

that don't even appear on the general tables for

gr oundwat er ?

MR HORNSHAW That's correct. Chenicals

out side the scope of TACO at the begi nning of a
project are by definition Tier Il1l, and in

devel oping the toxicity criteria for those

chemicals so that the project couldn't proceed, we

woul d al so ook to the target that that chem ca
affects in the body and if appropriate, we would
notify the renedial applicant that this chem ca
bel ongs in the m xture w th whatever other
chem cals are detected at that site so that the
m xture of similar-acting substances would be
conplete for that project.

MR, RIESER  Thank you.

HEARI NG OFFI CER FELTON:  Any further
guesti ons?

MR, FEINEN. | have a few questions.

23
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HEARI NG OFFI CER FELTON: Ckay. M.
Fei nen?

MR, FEINEN. Chuck Feinen with the Board.

Dr. Hornshaw, you stated that the ADL for
certain chem cals have changed. How often do ADLs
change?

MR HORNSHAW Could | defer that to M.
OBrien? He is better at this than I am

M5. ROBINSON: He would need to be sworn

in.
(Whereupon M. O Brien was
sworn by the Notary Public.)
MR OBRIEN: For the record, ny nane is
James Patrick OBrien. | amthe Manager of the
Ofice of Chemical Safety with the Illinois

Envi ronnental Protection Agency.

The ADLs essentially change irregularly.
It is primarily based upon U.S. EPA net hods,
specifically SWB46 net hodol ogy, and the U. S. EPA
publ i shes proposed changes in the Federal Register
accepts comments, and then publishes a notice in
t he Federal Regi ster when changes are nmade to the
| abor at ory met hodol ogi es and the detection limts

i n those net hodol ogi es.
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In the past, those changes have occurred
about every four or five years. 1t kind of depends
upon the progress of analytical technol ogy, and
they test out the methodol ogi es through Round Robin
tests with various |aboratories to nmake sure that
they are accurate, and before they propose them for
general usage.

MR, FEINEN: So at sone point it is
possi ble for an ADL to drop below a Tier | nunber?
In other words, in the idea of using ADL as your
obj ective when you can't detect the generated
nunber, at sone point that m ght not be true
anynor e?

MR OBRIEN. That's correct. In that
case we woul d have to conme back and propose to the
Board to make a change in this rule and in the
context that the ADLs are used.

MR, FEINEN: Right, because Part 742
establishes the ADLs as they are now and at sone
poi nt those will change?

MR OBRIEN. That's correct. So can the
t oxi col ogi cal perinmeters, which the end points, the
t oxi col ogi cal end points, could change, too. So we

realize that it is -- that as changes occur, that
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the Agency will have to come back and propose those
changes to the Board.

MR, FEINEN: | have anot her question, and
this is for Dr. Hornshaw. This is -- | drew the
short straw, and | have to ask a technical question
that was witten by the technical unit, but | read
through it and let ne see if |I can relay it.

During the first rul emaki ng docket,

Docket A, in the Agency public coments they say
that m xtures of simlar-acting substances in the
G ass | groundwater nust be addressed because, and
this is in quotations, "The Agency has taken the
position that Part 742 should rely on the State's
groundwat er standard as closely as possible.” |
think that was in public conment nunber 10, page
11.

This 35 Illinois Adm nistrative Code
626. 615 states that m xtures of simlar-acting
chem cal s nust be addressed. The statute, which
believe is 58.5, states that risk levels for
carci nogens can be within the range of 10 to the
m nus 4th and 10 to the mnus 6th, but did not
state a risk level for the range of

noncar ci nogens.
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So it was determined that the -- as long
as the range for carcinogens stayed between 10 to
the mnus 4th and 10 to the minus 6th, the
cumul ative affects is not a problem However, when
you are tal ki ng about noncarci nogens whi ch doesn't
have a range, doesn't have a 10 to the minus 4th
and doesn't have 10 to the minus 6th, has a hazard
quotient, the Board found that when you are
eval uating two contam nates of concern that are
simlar-acting, two or nore it could be, that the
val ue for the cunul ative wei ghted average equation
could come out greater than that one hazard
guot i ent .

So when we adopted the Docket A we had
t he groundwat er cumul ative effect for
noncar ci nogens addressed, and we felt that was
based of f the testinony and the findings of the
Agency. Now it sounds |ike what | think the Agency
is proposing is contrary to that.

I guess | want to know why did the Agency
decide that the only tinme you | ook at
noncar ci nogens in groundwater is when there is one
of thembeing at the Tier | nunber or above, when

it doesn't necessarily have to have to be a Tier |
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or above to add up to be above the hazard quoti ent
of one?

MR HORNSHAW | testified to this in the
first hearing on this docket. W cane to the
conclusion that there is enough conservatism built
into the Tier | objective for the noncarci nogens
that -- and this is conpletely anal ogous to our
reasoning for putting off consideration of the
noncancer affects of chemicals in soil to Tier Il
eval uation. The conservatismthat is built into
the Tier | nunbers for soil or groundwater is
appropriate enough that we don't think that there
is a concern for mxtures.

Once you have gotten into Tier 11, where
you have | ost sone of that conservatismthat is
built into the Tier |I process, then we think it is
appropriate to ook at m xtures of simlar-acting
substances. W also drew fromthe | anguage of
620. 615 which in Subpart A of 615 says where two or
nmore of the chem cal substances are simlar-acting,
that the Agency shall consider, and our
consi deration for the purposes of this Part 742 is
that it is okay in Tier I, but once you have

reached Tier Il then you better |ook at it.
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MR, FEINEN. Doesn't 620.615 al so state
that a hazard quotient of one should be used?
think it is in Subpart |

MR, HORNSHAW No, not really.

MR FEINEN: No?

MR, HORNSHAW  No

MR, FEI NEN:  Ckay.

MR HORNSHAW 620. 615 doesn't list a

specific target. It just says m xtures shall be
considered. Wiit. Shall be determined. | am
sorry. It is not considered. It is shall be

determ ned when m xtures are present.

BOARD MEMBER McFAWN:  There is a
di fference between 620 and 615 and the proposed
rule in TACO right?

MR HORNSHAW  Yes.

BOARD MEMBER McFAWN:  So they don't --
they don't reconcile?

MR HORNSHAW  Par don ne?

BOARD MEMBER McFAWN:  When you t hi nk
about it in a Tier | they do not reconcile, but for
t he | anguage that says shall be consi dered?

MR HORNSHAW Ri ght .

BOARD MEMBER McFAWN:  Under 620 and 615
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you woul d have to behave differently than you woul d
under Tier |, because there you would have to

consi der the m xture, and here you are given a
pass?

MR HORNSHAW | amnot sure that is
exactly howit is. For one, 615 doesn't |ook at
tiers. It just looks at what is present in
groundwater at a site. And it says if there is two
or nore chemicals that affect the sanme target, then
the need for additional health advice shall be
det er m ned.

Then it is -- | guess it leaves it to
Agency policy how that is to be determined. 1In the
past we have used a hazard index of one for the
whol e m xture as our policy. |In the context of
this rul emaki ng, we are being nore specific on --

BOARD MEMBER McFAWN:  Then that would be
the policy that you woul d advocate to be
i ncorporated into the rule?

MR HORNSHAW That's correct.

MR, FEINEN: So you are changi ng your
policy of the hazard of one?

MR, HORNSHAW  Somewhat, yes.

M5. ROBINSON: And that's because we feel
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that Tier | is conservative enough for -- that
there are built-in conservative parts of that that
it doesn't need to be considered under Tier |?

MR HORNSHAW That is correct.

V5. ROBINSON: Because Tier Il is nore
flexible, the m xtures need to be addressed?

MR, HORNSHAW Right. Tier Il uses nore
site specific information. You have |ost sone of
t he conservative non-site specific information that
is built into the Tier |I renediati on objectives, so
we feel that is where we need to ook at it.

HEARI NG OFFI CER FELTON: Are there any
further questions for Dr. Hornshaw or M. O Brien
at this tine?

BOARD MEMBER McFAWN: | have one
guesti on.

| can't renmenber whether the exanpl e was
provi ded by the Agency or if it is one we are
wor ki ng on at the Board, but when we consider two
noncar ci nogens, Tol uene and Et hyl Benzene, | think
it was, they both target the sane two organs, the
kidney and liver. W found that these could be
present at a site and exceed the hazard quotient of

one. Now you are telling me that we should just
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i gnore that?

MR, HORNSHAW Basically that's what | am
sayi ng, yes.

BOARD MEMBER McFAWN:  Coul d you el aborate
on why we should ignore that and not be concerned,
why the | evels are conservative enough when we know
that usually it is judged agai nst a hazard quoti ent
of one?

MR HORNSHAW I f both of those chemnicals
are present at the Tier | renedi ati on objective,
then basically the hazard quotient could be two.

But built into the Tier I remediation objective is
a relative source contribution termfromU. S. EPA' s
standard setting process that apportions the tota
daily intake of that chemical fromall roots to
account for other kinds of exposure during the day
so that you are not getting your entire acceptable
dose just fromdrinking water.

In fact, the default value of the
rel ative source contribution termis 20 percent,
meani ng you only get 20 percent of your daily dose
of that chemical fromdrinking water. You get the
ot her 80 percent from breathing, fromeating, from

your job site, or whatever. That's a conservative
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estimate in itself, so that there is a level of
conservatismeven built into the U S EPA s
drinking water standard that we feel is going to be
accept abl e under nost situations.

BOARD MEMBER McFAWN: | f the Board wasn't
to repeal the rule it has got right now the
first -- the second notice, do you have any idea
how many sites the Agency may encounter or
antici pate encountering where you m ght have these
two or other two noncarci nogens present at a Tier
i nvestigation?

MR, HORNSHAW My guess is we would
probably have Ethyl Benzene and Tol uene at the
majority of the |l ost sites where groundwater has
al ready been inpacted. Wether they are present at
the -- at their respective Tier | renediation
obj ectives, | couldn't answer that.

I mght point out, though, that usually
Benzene is going to be present at those sites, and
if it is present chances are it is going to be
present above its Tier | remediation objective, and
that chemical is going to drive nost of those
cl eanups.

By the time the renediati on objective for
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Benzene has been achi eved, generally the
concentration of Ethyl Benzene, Tol uene, and
Xyl enes are also well below their respective Tier
renedi ati on objectives, and at that point then
chances are the mxture of Ethyl Benzene and
Tol uene is probably not going to exceed 1.0 as a
hazard quotient.

MR. O BRIEN. As sone additiona
i nformation, the Tol uene and Benzene, Ethyl
Benzene, and Xyl ene travel through groundwater at
different rates and so the proportion won't stay
the sane over tine. That is because they have
different affinities for soil conmponents, and they
tend to be -- they tend to nove at different rates,
and we see that over tinme that the proportions
change. So the normal cal cul ati on assunes
exposures over a period of time, and that woul dn't
necessarily occur because of the changi ng
proportion that you would see in the groundwater.

BOARD MEMBER McFAWN:  Not being famliar
with those rates, is that good news or bad news? |
mean, does the Benzene go nore quickly through the
gr oundwat er ?

MR. O BRIEN: Benzene goes a |l ot nore
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qui ckly through the groundwater and is foll owed by
Tol uene, Xyl ene and Ethyl Benzene, in that
sequence. |If you just have a spill at a point in
time, eventually those conmponents can be -- and we
see many sites where those conponents are entirely
separated. In a down gradient well we will see
each conponent in sequence. O course, there are
points in there where you will see -- passing in a
down gradient well you will see there will be a

m xt ure where they overl ap.

BOARD MEMBER McFAWN:  You were expl ai ni ng
how because of the presence of Benzene and you have
two, maybe it is not so critical that you address
them Doesn't that work al so because since Benzene
is probably present and they will be considering
renedi ati on objective for that, this is not so nuch
extra work to request at a site where all three are
present ?

MR, HORNSHAW  You nean eval uating the
Et hyl Benzene and Tol uene m xture?

BOARD MEMBER McFAWN:  Yes. Thank you.

MR, HORNSHAW The data will already be
there. It is no big deal to calculate the ratio of

each to its respective renediati on objective.
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That's a sinple cal cul ation.

BOARD MEMBER McFAWN:  Then how do the --
if you can, can you address how renedi ating the
Benzene as well as the other two, would those be
the sane type of renediation or is it a different
process?

MR HORNSHAW No, it would -- if it is a
groundwat er punp and treat, you are going to be
capturing all of those in an activated carbon so
that you go for one and you get themall.

BOARD MEMBER McFAWN:  Ckay. Thank you.

MR, HORNSHAW  Uh- huh.

MR KING Gary King. | was sworn in at
the | ast hearing.

At sone point you have to nake a public
policy judgment, and you can take all these
cal cul ations and we could drive things into
everything being a Tier 111 calculation and drive
everything into a full risk assessnment, but what we
are trying to do is kind of step back and back away
fromthat process in steps that we felt were
appropri ate.

One of the things that we wanted to do

was continue to have a Tier | Table that had
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integrity to it, so that if you nmet the Tier |
nunbers you didn't have to junmp into Tier Il or
Tier 111. Yes, there is a potential that for these
noncar ci nogens you coul d have a nunber over one.

We didn't think that that was a serious risk. W
felt, froma policy standpoint, it was nore

i nportant to have a table where people could rely
on that table.

As Tom was saying, on the issue of Ethyl
Benzene and Tol uene, if we see Ethyl Benzene and
Tol uene, we are nost assuredly going to see Benzene
there as well. If we see the first two together we
are nost assuredly going to see Benzene with that,
and Benzene then is going to drive the cleanup as
far as the objectives. That has just kind of
been -- that's been our history on it.

So when you were asking the nunber of
sites, the nunber of sites that would be controlled
by the m xture of Ethyl Benzene bei ng sonmehow, you
know, over two and it should be a one, it is going
to be very, very small in conparison

So we didn't want to try to drive
everybody who had entered the systemgoing into

Tier 1l when it would seem appropriate, at |east
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fromour standpoint, to do it within the Tier |
obj ecti ves.

BOARD MEMBER McFAWN: | am speechl ess
because that is not what we heard before we went to
the TACO rules. Your policies seened to have
changed somewhere in mdstream You were effective
advocates and now | understand how you are changi ng
t he poli cy.

MR KING Yes, we did have sone further
di scussions and it certainly was pointed out to us
that if we were going to effect -- that we were
going to effect the integrity of those Tier
tabl es and we wanted to maintain those.

BOARD MEMBER McFAWN:  Ckay. Thank you.

MR. FEINEN: | have a couple nore
guestions. |s Benzene a carci hogen?

MR HORNSHAW  Yes.

MR FEINEN. So it is not a
noncar ci nogen?

MR HORNSHAW That's correct.

MR, FEI NEN: So Benzene's groundwat er
nunbers have the scale from 10 to the mnus 4th to
10 to the minus 6th, based on the cunul ative

affects for it?
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MR, HORNSHAW Actually, the only
chem cal that Benzene has a cunul ative effect with
is 2,4,6-Trichlorophenol. That is in ny
testinmony. Even if both Benzene and
2,4,6-Trichl orphenol are present at their
respective Tier | renediation objectives, the sum
of the risks of the two is only 7.1 in 1,000, 000
which is well within the range acceptable. So we
decided to drop Benzene out of Table H, new Table
H, for that reason. So its renedi ation objective
is just going to be the Tier I value. There is no
reason to consider a mxture.

MR FEINEN: It is not going to follow
t he sane renedi ati on objective for groundwater for
a noncarci nogen because it is a carcinogen?

MR, HORNSHAW Right, but it also has a
Tier | objective.

MR FEINEN: Right, and it is below --

MR, HORNSHAW That's the only thing you
woul d have to nmeet, would be the Tier | objective.

MR, FEINEN. Ckay. |If the policy for
Tier I is that the hazard quotient for these
noncar ci nogens can be above one, and because that

is the built-in conservativeness of Tier |, under
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Tier 11, how woul d the Agency be evaluating the
cumul ative affects for groundwater noncarci nogens?

MR, HORNSHAW That woul d be the | anguage
that is proposed at 742.805(C), either 1 or 2.

MR, FEI NEN. Ckay. Thank you.

HEARI NG OFFI CER FELTON: Are there any
addi ti onal questions for either Dr. Hornshaw or M.
O Brien or M. King?

MR R ESER | would |like to ask anot her
question of M. King in followup of what he was
just saying in terns of the policy, and that is to
ki nd of enphasize the point that you were making
about the inmportance of Tier I, and it certainly
poi nts out sonme of the -- if you read it, it points
out sone of the differences between what Section
620 was designed to do and what 742 was designed to
do. 620 is a consideration of what is protective
for groundwater and 742 is designed to be renedial
obj ectives specifically not exam ned in the context
of 620.

MR KING |Is that a question?

MR RIESER. Yes. Do you agree with
t hat ?

MR, KING There clearly is a difference
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bet ween the purpose of 742 relative to devel opi ng
renedi ati on objectives and the reasons why 620 was
establ i shed.

MR RIESER. Ckay. Thank you.

HEARI NG OFFI CER FELTON:  Any further
guestions for any of the Agency witnesses at this
time?

Ckay. Seeing none, thank you, Dr.

Hor nshaw and M. O Brien and M. King.

At this time | would ask if --

MR RIESER Can we take a break?

HEARI NG OFFI CER FELTON:  Yes, why don't
we take a quick ten mnute break.

(Wher eupon a short recess was
t aken.)

HEARI NG OFFI CER FELTON: Back on the
record.

Are there any further questions for the
Agency at this tinme?

kay. Seeing none, we will proceed with
any other testinony at this tine.

M5. WAGNER- ROSEN:  Thank you. M nane is
VWi tney Rosen. | am Legal Counsel for the Illinois

Envi ronnental Regulatory G oup. Wth ne today is
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M. Harry R VWalton fromIllinois Power Conpany.
He will be making a statenment on behalf of the
[I1'linois Environnental Regul atory G oup or |IERG

I would just like to briefly thank the
Agency and the Board. The Board, for giving us
this opportunity to have extensive di scussions on
this issue and present the matter for its
consi deration, and the Agency for engaging in those
di scussions, and really allowing the | ERG and the
ot her groups fromthe regulatory community to
present their views on the issue and so that we
could get a consensus approach. Thank you.

Al right. M. Walton?

MR WALTON: My nane is Harry R \Walton.
I would like to thank everyone for the opportunity
to --

HEARI NG OFFI CER FELTON: Excuse ne. W
need to swear the witness.

(Whereupon M. Walton was sworn
by the Notary Public.)

MR WALTON: My nane is Harry R \Walton.
I would like to thank you for the opportunity to
provi de sone brief comments today in regards to

this rulemaking. | amoffering ny coments on
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behal f of the Site Renedi ati on Advisory Conmittee,
and i amthe chairman of that group representing
the State Chanber; and also on Behal f of the
[11inois Environnental Regulatory G oup, and | am
t he chai rman of that work group, also; and al so on
behal f of the Illinois Power Conpany.

The Advisory Committee, again, would |ike
to thank the Agency for the time. They have
all owed us to work through sonme very hard issues.
W devel oped a set of policy guidelines and
agreenment that went to the intent of the
| egi sl ati on and we have worked very diligently to
try to live up to the intent of the legislation

The issues that we address this tinme --
and we appreci ate the Agency raising the issue of
m xtures. W believe that nost recent discussions
we have had in agreenment best reflect the intent
and goals of the legislation in regards to 742.
They are still protective.

We need to | ook at the use of the Tier |
Tier I'l, and Tier 11l and the mxtures in tota
context of 742. Prior to getting into the tiers,
you al ready have a delineation of the source, you

have an understanding of the source. You have
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taken the appropriate steps to renove free product
and renove the source. W have already started on
the process that is protective.

VWhat we are doing now is conpleting the
pat hway and ending the risk to receptors. One of
the guiding intents that we wanted in this
regul ation was a |l ook-up table that if you went
t hrough the analysis and a | ook-up table says you
were done, you were done. You had finality.

But, again, realizing the uncertainty to
sone of these constituents on the mxture rules, we
agreed with the Agency, there is a need to evaluate
t hose constituents for which the Tier | val ue was
not based on 1 cancer in 1,000,000, and that should
be under a Tier Il analysis. This keeps the
integrity of the | ook-up tables.

Typically, it has been ny experience, for
[1l1inois Power Conpany, that if you have a problem
with a mxture, you are going to have anot her
constituent that is going to drive the cleanup. |If
you have a renedial strategy that addresses the
constituent that failed the Tier 1, go to Tier II,
whatever, it will, in 99 percent of the cases,

resolve m xture rul es.
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The issue that was di scussed previously
on Benzene, Benzene drives cleanups. It is very
aggressive in the environnent. It noves. |If you
satisfy that constituent, you typically satisfy the
ot her constituents that pose risk.

W do have sone concerns to the
consensus, the agreenents that we worked out with
t he Agency, and those go to the issue of the risk.
W believe that the risk -- the cleanup objectives
shoul d not be nore stringent than Tier 1. A Tier
Il objective should not be nore stringent than Tier
I. ATier Il objective not nore stringent than
Tier |I.

Since Tier | is based on the groundwater
standards, we think that that neets the intent of
t he groundwat er protection standards. Again, you
have to | ook at the basis for the generating of the
620 nunbers. Those were generated in a general use
type strategy, whereas in 742 this is a renedial
pr ogr am

As | stated earlier, we have a tota
package to | ook at. W have taken care of the
source. W have an understandi ng of the source.

We know the receptors. It is in a controlled
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situation. Wereas the thought process for the 620
regs, which I was involved with, is nore of a
general use type standard.

I think that those are the key issues |
wanted to address at this time. | would be happy
to answer any questions anybody woul d have.

M5. WAGNER-ROSEN: | would like to ask a
guesti on.

MR WALTON:  All right.

M5. WAGNER- ROSEN: M. Walton, do you
agree with the testinony that M. Hornshaw provi ded
this nmorning regarding the equation included at
Section 742.805(C) that the CUO, X, A, should also
include a reference to Tier Il renediation
obj ectives?

MR WALTON: Yes. The clarifications
provided by M. Hornshaw on that issue as well as
Paragraph D, | think, provides sufficient clarity
and support for the record.

M5. WAGNER- ROSEN: Ckay. Thank you.

HEARI NG OFFI CER FELTON: Are there any
further questions for M. Wlton?

Yes, M. Rieser, please proceed.

MR RIESER. M. Walton, would you
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explain further why it is inportant that the Tier
Tabl e have integrity, why that is a large issue for
us?

MR WALTON: Well, the regul ated
community has to have certainty. The concept of
Tier I was you could go through the table and if
you net these objectives there is an understanding
in the regulated community, as well as hopefully in
the future the business comunity, if you hit those
nunbers, in the eyes of the Agency and in the eyes
of the government that site does not present risk,
quote, liability, to any future property owners.

That has to have sone finality toit. W
have great concern about jeopardizing that
finality. But we are in agreenment for those
constituents that have been addressed, there should
be -- those can and shoul d be addressed as a Tier
Il anal ysis.

MR RIESER. Ckay. Thank you.

HEARI NG OFFI CER FELTON: Are there any

further questions for M. Wlton?

BOARD MEMBER McFAWN: | have a question
M. Walton
You said that -- | think I heard you say
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that the Tier | levels should be the bottomline.
But do you agree that if you do a Tier Il analysis
you m ght come up with renedi ati on objectives which
are less than the Tier 1?

MR WALTON: That is one -- on a policy
level I would -- based on the agreenents and
intents and principles by which we interacted with
the Agency, | would be in a policy I|evel
di sagreenment wi th having nunbers nore stringent
than Tier I, on a policy |evel.

But in a practical sense, for those
constituents that have been di scussed we agreed
that that woul d be appropriate for those
constituents. | don't know if --

BOARD MEMBER McFAWN:  So the |evel could
be less than the Tier 1? If you are in a Tier 11
anal ysis you could come up with a renediation
objective less than a Tier I?

MR, WALTON: Conceptual ly, that could
happen. But we chal |l enged ourselves in the
regul ated community to try to devel op a scenario
where that would come to pass.

BOARD MEMBER McFAWN:  (Okay. And the

result was?
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MR WALTON: We could not find a scenario
where that would come to pass. Typically, the
primary constituent of concern is going to drive
cl eanup. The one that is in everybody's nmnd
because of the situation, and in Illinois Power's
experi ence, the M3 plant, what drives our cleanup
is Benzene. If we can satisfy the renedi al
obj ective for Benzene, typically we can satisfy the
ot her renedi al objectives, but Benzene woul d
domi nate our renedial efforts.

BOARD MEMBER McFAWN:  You say typically.
VWhen wouldn't it?

MR WALTON: | have no know edge of when
it wouldn't.

BOARD MEMBER McFAWN:  (Okay. Thanks.

HEARI NG OFFI CER FELTON: Ckay. Any ot her
guestions of M. Walton?

MR, FEI NEN: If Tier Il does cone with a

nore stringent nunber than Tier |, isn't it the
option to either go back to Tier |I or Tier I117?
MR WALTON: The option -- | believe as

M. Hornshaw stated, you would then have an option
to goto Tier Ill, to -- well, you could go -- |

don't think you can go back to Tier I on the
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m xtures, but you could then go to Tier IIl and
resolve it under Tier I11.

MR, FEINEN: So your testinony about the
tiers was pointed towards the m xture?

MR WALTON: | don't understand.

MR, FEINEN. The m xture of chem cal s,
not the other chemcals that are listed in Tier |
that don't have cunul ative affects?

MR WALTON: | was discussing m xtures.

MR, FEI NEN:  Ckay.

HEARI NG OFFI CER FELTON: Are there any
ot her further questions for M. Wlton?

Seei ng none, thank you very nuch, M.
Wal ton and Ms. Rosen for your tine.

M5. WAGNER- ROSEN:  Can | have just one
nmonent, please?

HEARI NG OFFI CER FELTON: Sure. Of the
record.

(Di scussion off the record.)

HEARI NG OFFI CER FELTON: Back on the
record.

It is our understanding that Ms. Rosen
has a foll ow up question.

M5. WAGNER- ROCSEN:  Yes, | do. This is
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just briefly to clarify the point M. Feinen
rai sed.

If you were doing a Tier Il evaluation,
not in the context of a mxture rule application
but just in general, and you sonehow cane up with a
nunber that was nore stringent than the Tier |
renedi ati on objective would be, would it not be
your option to sinply neet the Tier | nunber?

MR WALTON: It is mnmy understandi ng that
you then go to Tier | or Tier II1I.

M5. WAGNER- ROSEN: kay. Thank you.

HEARI NG OFFI CER FELTON:  Thank you very
much, M. Walton and Ms. Rosen.

HEARI NG OFFI CER FELTON:  Just one
second. Of the record.

(Wher eupon a short recess was
t aken.)

HEARI NG OFFI CER FELTON:  Back on the
record.

Is there anyone else at this tine that
would like to testify?

Seeing that there is no one else here
interested in testifying, does the Agency have any

foll owup comrents at this tine?
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M5. ROBINSON: Are you going to go
through the tine Iine for when everything --

HEARI NG OFFI CER FELTON:  Yes.

M5. ROBINSON: Ckay. Then | will just be
patient.

HEARI NG OFFI CER FELTON: COkay. Then
seeing that there is no one else that will be
testifying or presenting any questions, and that we
have conpleted all testinony and questioning of
this matter, it will not be necessary to continue
with the hearing tonorrow. The further hearing
tonorrow wi |l be cancell ed.

Wth regard to the public coment period,
we expect that we would have public comment with
regard to this matter 15 days from today, which
woul d be June 13th.

BOARD MEMBER McFAWN:  Actually, that is a
little nore than 15 days.

HEARI NG OFFI CER FELTON:  Yes, just a
l[ittle bit nore.

M5. ROBINSON:  Thank you.

M5. WAGNER- ROSEN:  That is when the
comment period will end?

BOARD MEMBER McFAWN:  Yes. W will have

52

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

public coment period before we go to first notice
which will end on June 13th.

M5. WAGNER- ROSEN:  Thank you.

BOARD MEMBER McFAWN:  That is because we
anticipate on June 19th the second neeting of the
Board in June. That's our target date.

HEARI NG OFFI CER FELTON: There will be a
45 day public coment period thereafter before we
proceed to second noti ce.

O herwi se, other than that, are there any
other further comments or anything needed to --

MR KING On Docket A, is that still on
schedule for a July 1st effective date?

BOARD MEMBER McFAWN:  Yes, it is. The
Board antici pates adopting it as final

MR KING WIIl that be with an effective
date of July 17

BOARD MEMBER McFAWN:  As | understand it
now, yes, it will kick in on July 1.

MR KING kay. Thank you.

HEARI NG OFFI CER FELTON: Ckay. Any ot her
further things that we need to address right now?

kay. Seeing none, | would lIike to thank

everyone for attending the second set of hearings
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here in Springfield and for your attention with

regard to this matter

you,

This matter is hereby adjourned.

everyone, for com ng

KEEFE REPORTI NG COVPANY

Bel | evil | e,

Illinois
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STATE OF ILLINO S )
) SS
COUNTY OF MONTGOVERY)
CERTI FI CATE

I, DARLENE M N EMEYER, a Notary Public
in and for the County of Mntgonery, State of
I1linois, DO HEREBY CERTIFY that the foregoing 54
pages conprise a true, conplete and correct
transcript of the proceedings held on the 29th of
May A.D., 1997, at the Howlett Building, in the
Lincoln Room Springfield, Illinois, in the matter
of Tiered Approach to Corrective Action
oj ectives: Anendments to 35 I11. Adm Code
742.505 and 742.900, in proceedings held before the
Honor abl e Amy Muran Felton, Hearing O ficer, and
recorded in machi ne shorthand by ne.

I N WTNESS WHEREOF | have hereunto set ny
hand and affixed nmy Notarial Seal this 9th day of

June A.D., 1997.

Not ary Public and
Certified Shorthand Reporter and
Regi st ered Prof essi onal Reporter

CSR License No. 084-003677
My Conmi ssion Expires: 03-02-99
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