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PROCEEDI NGS
(July 25, 1997; 9:35 a.m)

HEARI NG OFFI CER FRANK:  Good nor ni ng and
wel cone to the hearing in Illinois Landfill, Inc.
versus the Illinois Environmental Protection
Agency, PCB 97-205. This is a variance. It is a
hearing before the Illinois Pollution Control
Board. | would note for the record that there are
menbers of the public present.

If the attorneys for everyone would |ike
to go ahead and nake an appearance on the record,
then we can go ahead and begi n.

MR, SCHERSCHLI GI: Bob Scherschli gt,
Counsel for the Illinois EPA

MS. JOHNSON:  Nancy Johnson, attorney for
IIlinois Landfill, Inc.

HEARI NG OFFI CER FRANK: Is there an
attorney for the objector here?

MR UNDERHI LL: Yes. Fred Underhill, the
attorney for objector, Bill Regan

HEARI NG OFFI CER FRANK:  Anybody el se t hat
needs to make an appearance? Okay. Then are there
opening statements fromeither the Illinois

Landfill or fromthe Agency?
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M5. JOHNSON: | just had a brief
statenent to nake.

HEARI NG OFFI CER FRANK: Pl ease begin

M5. JOHNSON: | am Nancy Johnson. | am
the attorney for Illinois Landfill, Inc. | have
with ne today Steve Snmith, who is a Registered
Pr of essi onal Engi neer, and an enpl oyee of Allied
Waste, one of the affiants on our petition. 1 also
have with me M. Bill Paraskevas, who is the
project director for Andrews Engi neering, and al so
one of our affiants on our petition

We are basically going to stand on our
petition as submtted. W will not be presenting
any additional or new evidence today. | do have
the affiants present if either the I EPA or the
Hearing Oficer has any questions of them or any
need for us to respond to any of the public
comrent .

I amnot going to waste a lot of time and
reiterate the long history of this situation. |
think we are all famliar with it. | would like to
note that the addendumto our application for
significant nodification has been filed, as

prom sed in our petition, so that the 180 days is
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runni ng now as we speak. | want the Pollution
Control Board and the IEPA to note that ILI is
working diligently to get a resolution of this
matter.

Also, | would Iike to acknow edge on
behal f of ILI that certainly any technica
deficiencies that were a part of our application
are obviously the responsibility of ILI, and we
take the responsibility for those and we are
working to correct those. However, it is still our
belief that all other delays that have occurred in
this situation prior to the technical deficiencies
have been in large part beyond our control, and
that we are in conpliance with everything that we
need to be in compliance with at this tinme, and
t hat whenever necessary we have sought statutory
relief. W feel |like we have, you know, taken the
ri ght avenues and done the correct things in
getting ourself to where we are today.

The petition was brought in good faith
and, like | said, we are trying to resolve the
situation as expeditiously as possible, and we want
to thank the Pollution Control Board and the | EPA

for all the tinme and effort put into the situation
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and we are requesting that the petition be allowed
from Septenber 18th of 1997 to Septenber 18th of
1998. Thank you.

HEARI NG OFFI CER FRANK: M. Scherschligt?

MR, SCHERSCHLI GT: Just briefly. The
[1l1inois EPA woul d acknowl edge that we have
recei ved the addendum and that we will be review ng
it. We would also like to state that we believe
the Illinois EPA and the Illinois Landfill are
wor ki ng together, and we | ook forward to the
successful resolution of this matter. W believe
that both parties are working in good faith.

Thirdly and finally, | just would like to
state that the Illinois EPA submts that regardless
of what happens on Illinois Landfill's application
for significant nodification, the regul ati ons woul d
require Illinois Landfill to operate and cl ose
their landfill in accordance with Subpart Cif they
choose to accept waste beyond Septenber 18th of
this year. | would just like to submt that.

O her than that, we would stand on our
recomendati on and response filed on June 11th of
this year.

HEARI NG OFFI CER FRANK: The obj ectors, do
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you wi sh to make a statenent on the record?

MR, UNDERHI LL: Yes.

HEARI NG OFFI CER FRANK: kay. Pl ease
i ntroduce any w tnesses you plan on questioning for
our court reporter.

MR, UNDERHI LL: Yes. Thank you. M/ nane
is Fred Underhill. | amthe attorney for the
objector, WIlIliam Regan. W have filed a witten
objection in this matter previously and al so a
reply which should be part of the record, and would
ask the Board to consider those itens.

| have two individuals with nme today that
would I'ike to make a presentation to the Board and
make sone coments to you today concerning this
matter that are intimately involved with the
si tuation.

First of all, I would like to, though,
call on Sam Martin to make public comments
concerning this situation.

HEARI NG OFFI CER FRANK:  Wbul d you pl ease
swear the w tness.

(Wher eupon the wi tness was
sworn by the Notary Public.)

HEARI NG OFFI CER FRANK: Pl ease begi n.
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SAMUEL L. MARTI N II,
havi ng been first duly sworn by the Notary Public,
saith as follows:

MR MARTIN. My nane is Sam Martin. | am
the farm manager for the Regan Farns. Allen Decker
is our farmoperator. Bill had hoped to be here
today, but unfortunately had a prior comm tnent and
was unable to attend. He had requested a hearing
dat e change, and that was not possible. W
certainly appreciate the opportunity to speak at
thi s hearing.

M. Regan's position is the Illinois
Pol I ution Control Board should deny the ILI
petition for variance of PCB 97-205. The Poll ution
Control Board has had previ ous concerns regarding
the ILI Hoopeston Landfill, an exanple being the
I[Ilinois PCB reversal of the original Hoopeston
siting in its decision on Septenber 23rd, 1993 and
also the Illinois Pollution Control Board decision
to deny ILI's notion for reconsideration on
Decenber 16th of 1993.

There have been significant concerns by
Hoopeston citizens; in the city wide site, 90

percent to 10 percent against the ILI expansion
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application. M. Regan opposes the granting of
variance because it would afford ILlI eight years to
cone into conpliance with the Illinois |andfil
statutes when the Illinois |egislature established
only a four-year period for that conpliance.

The purpose of Illinois |andfil
regul ations is to protect the environnment and

nei ghbori ng property owners as a result of bad

experiences with Illinois Landfill, Inc. and
difficulty comunicating with the Illinois
Landfill, Inc. Three years ago Illinois Landfil

constructed a berm 20 feet high which interfered
wi th surface drainage fromthe Regan Farns.

As was discussed a year ago at this
heari ng, we had significant drainage problens. W
submtted a | ot of photographs. W had certain
meetings with Illinois Landfill representatives.
They deni ed that there was any type of a problem
Based on subsequent investigations, which we dug a
hol e and found the tile, they finally agreed that
it was a problem and had taken sone steps to
correct it.

I have, which | would Ilike to submt, if

| could, letters between Illinois Landfill, Inc.

10
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and ourselves starting with January of 1994
regarding this issue of which we presented themthe
probl em of the drainage in January. They responded
in Decenber, 11 nmonths later, and specifically
stated that we will re-route our ditches in order
tolimt the drainage, pull back the berma m ni num
of 25 feet, and will inprove the water flow and
drai nage at the western end of the ditch. That was
not acconplished until the spring of 1997.

Can | give you a copy of these letters?
It might be easier to foll ow al ong.

HEARI NG OFFI CER FRANK:  Ckay.

MR, UNDERHI LL: Do you have extra copies
for the other individuals here?

HEARI NG OFFI CER FRANK: Yes, if you have
copies for the other attorneys that woul d be great.

MR MARTI N Yes.

HEARI NG OFFI CER FRANK:  For now, | am
going to mark the group of letters as Hearing
Public Comrent 1.

(Wher eupon sai d docunents were
duly marked for purposes of
identification as Hearing

Publ i ¢ Comment Exhibit 1 as of

11
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this date.)

MR MARTIN  Allen Decker will conmment
further on the broken tile which was repaired.

As a result of these conversations | have
actually a couple of pictures that I would like to
show you, if | could.

HEARI NG OFFI CER FRANK: Ckay. Are you
going to submt these for the record for the Board
to keep?

MR MARTI N Yes.

HEARI NG OFFI CER FRANK:  Ckay.

MR MARTIN  That is --

MR UNDERHI LL: Wit a mnute.

HEARI NG OFFI CER FRANK: W need to nark
them so that --

MR, UNDERHI LL: She has to identify and
mark those first, Sam

MR MARTI N  Ckay.

HEARI NG OFFI CER FRANK: The first picture
is marked as Nunber 2. Do you have three?

MR MARTIN:  No.

HEARI NG OFFI CER FRANK: The second
picture is marked as Nunber 3. They are both dated

May 6th, 1997. The picture nmarked picture Number

12
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2, I will call Hearing Public Coment Nunber 2 and
the picture marked Nunmber 3 will be Hearing Public
Conmment Nunber 3.

MR, MARTI N  Ckay.

(Wher eupon sai d phot ogr aphs
were duly marked for purposes
of identification as Hearing
Public Comment Exhibits 2 and 3
as of this date.)

MR, MARTIN: Going back to the
correspondence with Illinois Landfill, Inc., as you
can tell, January of 1994 confirmed a conversation
that I had with JimVanWI den (spelled
phonetical ly) regardi ng the drainage probl em and
the runoff. The response that we received in
Decenmber of 1994 made certain prom ses as to what
they were going to do. Nothing happened in 1995,
what soever. There was a | ot of verbal phone
calling back and forth.

The pictures we submtted a year ago at

t he hearing show t he pondi ng probl emthat was

created by the water. In Novenber of 1996 | net

with -- excuse nme. In Cctober of 1996 | nmet with

the VermIlion County Health Department. In their
13
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letter they nentioned that they spoke with Rich
Grard of the Chanpaign Regional Ofice of the EPA
and kind of pointed out that the Illinois EPA does
not regulate the situations that | pointed out
dealing with the dead trees, the pondi ng and

what not. They recomrended the Il1inois Depart nment
of Transportation, Division of Waterways may be
able to hel p.

Subsequently, in 1997 we had submitted a
bill to the Illinois Landfill for the crop damage
that was created by the ponding water on our farm
inaneting with Rich Galloway and Larry Sheiling
(spel I ed phonetically) regarding the renoving of
t he dead hedge trees and inproving the surface
drai nage and al so being rei mbursed for our crop
damage.

February 26 of 1997 Illinois Landfill,
Inc. responded to our requests. They agreed to
construct the necessary drai nage structure to
relieve the water ponding, the problemon the
property. They agreed to renove the dead trees.
woul d I'ike to point out as for the nonetary danmages
we can appreciate the fact that weather and

rainfall directly inpacts the profitability of your

14
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operation just as it does ours, however, we have no
nore control over those forces than you do.
Therefore, we decline paynment of any damages.

The pictures that | submtted, Number 2
and Number 3, relate to the necessary drainage
structure which was the tile that they cut in the
hedge row that they did put an extension on and
they did dig an outlet ditch for that tile to
drain. | believe it is picture Nunber 2 that shows
the structure containing the tile at the bottom
and picture Nunber 3 would be the ditch extending
t hat drai nage

They al so renmpoved the dead trees that
were in that area. Subsequent to that, that
drai nage ditch that runs to the west, the extension
in picture Nunber 3, just goes to a dead end. That
water now -- which | would like to submt new
pictures. As that water runs westerly on their
side of the property it is now re-routed back into
our farmfurther to the west. So while they have
sol ved one problem of ours, they have created
anot her problem These were pictures taken in June
of 1997.

HEARI NG OFFI CER FRANK: Can you identify

15
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for the record -- | will mark this first picture
pi cture Nunber 4, Hearing Public Comment Nunber 4.
(Wher eupon sai d phot ograph was
duly marked for purposes of
identification as Hearing
Public Comment Exhibit 4 as of
this date.)
HEARI NG OFFI CER FRANK: Can you identify
for the record what that picture is of, please?
MR MARTIN  Yes, this is of our bean
field that would be next to the hedge which is the
borderline between Illinois Landfill and Regan
Far s.
HEARI NG OFFI CER FRANK: | will mark this
phot ograph next as Hearing Public Comrent Nunber 5.
(Wher eupon a phot ograph was
duly marked for purposes of
identification as Hearing
Public Commrent Exhibit 5 as of
this date.)
HEARI NG OFFI CER FRANK: kay. For the
record, Nunber 5, can you identify that, please.
MR, MARTIN.  Nunber 5 would be the hedge

row that is our bean field and Illinois Landfill's
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property. This is where the water is com ng back
fromthe Illinois Landfill on to the farm
HEARI NG OFFI CER FRANK: For the record,
you are pointing to the right-hand side of the
pi cture and you are saying that Illinois Landfil
woul d be on the right-hand border of the picture?
MR MARTIN: On the right-hand side, yes.
HEARI NG OFFI CER FRANK: kay. Thank you.
MR MARTIN  Wiich is aresult of this
di t ch.
HEARI NG OFFI CER FRANK:  Wiich is picture
Nurber 3?2
MR, MARTIN:  Nunber 3. It just runs down
there, and when the ditch is no | onger a ditch but
out on the surface, it runs back on to our farm
HEARI NG OFFI CER FRANK:  Ckay.
MR MARTIN | have net with Ken Sanet
(spel l ed phonetically) at the landfill, who was
going to discuss the problemw th the people there
to try and get that ditch dug a little further to
keep the water off of our property. As of |ast
ni ght, nothing had been done. It still is a
probl em area for us.

I would just like to point out, for the

17
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record, that the crop years of 1995 and 1996 have
been adversely affected by Illinois Landfill,
Inc.'s lack of attention. They certainly were
aware of it. Their letter of Decenber of 1994
woul d indicate that. They have just been very
difficult to, you know, acconmodate any of our
concerns. W will just leave it at that. The
trees did die and have been renoved. There are
nore dead trees in that hedge row.

| have been trying to get ahold of Bob
Blare, who is the Illinois Departnent of Forestry
representative for this area out of Charleston
Bob has not had an opportunity to cone up and | ook
at those trees. | amtrying to figure out why they
are dying, either because of the standing water on
there or the activity on that side or sone other
reason. But that hedge row is being greatly or
adversely affected by their operation

It has just been very frustrating to get
themto cooperate. M/ firm manages about 16, 000
acres in 7 counties in the State of Illinois. W
have drai nage conflicts with neighbors in a |lot of
different counties. Those conflicts are al ways

addressed and it never seens to be a problem at al

18
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to get themresolved, whether it is waiting until
the crops come off to run some tile through or
what ever. | have never had this much problemin 21
years of managing farmground to try and get what |
think is a sinple situation taken care of, than
have had with Illinois Landfill, Inc.

I would now |like to |let Allen Decker talk
to you about the drai nage probl ens.

HEARI NG OFFI CER FRANK: Ckay. You need
to be sworn, too.

(Wher eupon the wi tness was
sworn by the Notary Public.)
ALLEN DECKER

havi ng been first duly sworn by the Notary Public,
saith as follows:

MR DECKER | am Al len Decker, and
have farmed Bill Regan's ground since probably
1988. In 1994 | spoke with Bill and said that we
had some sort of problemnow that the landfill was
goi ng about their work on their side. W had
trouble getting some corn planted in 1994. Then in
1995 we coul dn't get sone beans planted in that
area, and in 1996 the corn again.

Then in the sumrer of 1996 | tal ked with

19
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Bill and said there has got to be a tile in that
area, because it never was a problembefore. So we
went out there and exposed the tile and there was
and | ooks to be. In talking to area farmers that
have farmed that farmin years past, they said that
tile probably ran to the northeast of that farm al
the way through the Illinois Landfill now and goes
to an open ditch

So being that they did alleviate the
problemthe spring of this year we hooked on an
open ditch there and they cut that in, which Sam
related to, now the water just runs back and
around. We fixed one problembut nmade anot her one,
in a sense. The main thing is | think that, you
know, it is just a broken down tile system now.
VWhere it used to go through that farmthere is just
not an outlet for us now

W went to an open ditch al ways before,
and | think until we get back to where we can hook
on to the existing tile of sonme sort we are going
to have a water problemforever because there is so
many acres behind this tile it gets | oaded down,
and it is just like a running faucet now

Basically I think that's pretty

20
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sel f-explanatory. W went through it |ast year
and, like | said, we have talked with the guys and
had pretty good | uck saying they are going to do
somet hi ng, but we just keep kind of sprinkling salt
on a wound and never get anythi ng done.

HEARI NG OFFI CER FRANK: |s there anythi ng
further?

MR UNDERHI LL: | would like to briefly
summari ze our objection for the record, then. This
is Fred Underhill. | amthe attorney for the
objector. As | nentioned before, we have filed
witten objections, and | do not intend to read the
witten objections. But to summarize our feeling
in this matter, of course, the standards were set
in Septenber of 1990. |Illinois Landfill has
recei ved prior variances. The regulations require
conpliance in four years or 1994.

Now we are -- now they are requesting a
four-year delay to conply. Wen the Board granted
the first extension in Decenber of 1994 it was
condi tioned upon the fact that the application
woul d be filed by Septenber 18th, 1995. Well, it
wasn't until a year after that.

The Illinois Landfill nust prove that the

21
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cl ai med hardshi p outwei ghs the public interest in
attaining conpliance with the regul ations which are
designed to protect the public. As you have heard
today fromM. Martin and M. Decker, the public
continues to be at risk. The environment has
continued to be adversely affected.

This one particular farmhas suffered
ext ensi ve danage because of their failure to
mai ntain drainage tiles and their diversion of the
surface drainage on to the property. This has been
brought up to this hearing before and it
continues. There certainly has been an
envi ronnent al inpact and the public has been
af f ect ed.

I do not feel that the petition has set
forth and shown neasures that they intend to
undertake during the period of the variance to

m ni mze the inpact of the discharge of the

contam nants on the environnent. | believe any
damage in this regard is relevant. Illinois
Landfill has not denonstrated that they intend to

conmply with the requirenments, and they have not

shown any neasures that they intend to take to

conply.
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As the Board stated in the Decenber 1st,
1994 order, this variance is by its very nature a
tenmporary reprieve from conpliance. Conpliance
shoul d be sought regardl ess of the hardship in this
regard. The Illinois Landfill nust al so calcul ate
and commt to a plan which is calculated to achieve
conpliance within a termcertain.

We feel at this point, based on the
evi dence, that the public is at risk and wll
continue to be at risk until Illinois Landfill has
met the regul atory standards. They have had four
years for conpliance and now they are asking for a
total of eight years for continued conpliance. W
woul d ask, then, that the Illinois Landfill should
i medi ately conme into conplete conpliance with the
landfill regul ations, because that is the purpose
of the regul ations, and there has been hazards to
the public and the safety. The Illinois Landfil
has had | ong enough to cone into conpliance and it
is time for the Illinois Pollution Control Board to
protect the public, which is this mandate.

Thank you.

HEARI NG OFFI CER FRANK:  Thank you.

There are two ot her nenbers of the

23
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public. Do you wish to speak? For the record,
they are shaking their heads no.

Do either of the attorneys for either ILI
or the I EPA wish to respond, or do you have cl osing
st at ement s?

M5. JOHNSON: Can | have second?

HEARI NG OFFI CER FRANK: Sure. Of the
record.

(Wher eupon a short recess was
t aken.)

M5. JOHNSON: One of ny affiants, Steve
Smith, has a response to nake.

HEARI NG OFFI CER FRANK: (Ckay. We need to
get himsworn in then.

(Wher eupon the wi tness was
sworn by the Notary Public.)
STEVEN C SMI TH P E,
havi ng been first duly sworn by the Notary Public,
saith as follows:

MR SMTH | guess ny coment, just with
the public coments, is with respect to the dates
of compliance. Nancy had said earlier that as of
today we are in conpliance with all prevailing

regul ations that apply to this facility. Last year
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we sought and were granted a variance fromthe date
of actual subm ssion, which was Septenber of 1995
to a date of Septenber of 1996. The Agency
typically takes a year to two years to revi ew such
an application. That is a pretty typical track
record.

W have docunented in our information
submtted that we are right on that track record
The date of conpliance that we needed a permt by
to neet the new regul ations is actually Septenber
11th of 1997, not the four years or eight years
t hat has been cal cul ated. So, therefore, we would
be seeking a variance of an additional year. That
woul d be the wi ndow that we are sliding or trying
to vary or variate off of that date.

HEARI NG OFFI CER FRANK: Okay. |Is there
anyt hing further?

M5. JOHNSON:  Coul d we al so swear M.
Par askevas?

HEARI NG OFFI CER FRANK:  Ckay.

(Wher eupon the wi tness was
sworn by the Notary Public.)
wiLLl AMG PARASKEVAS P E,

havi ng been first duly sworn by the Notary Public,
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saith as follows:

MR, PARASKEVAS: There is a statenent by
M. Underhill that | wanted to address that alleges
that the di scharge of contam nants during the
requested variance period is not addressed in the
petition, and alleging that this discharge of
contam nants creates potential environnenta
probl ens and affects the public. | take exception
to that because the landfill is in conpliance with
the standards that apply to its operation

The di scharge of contanm nants was not
even brought up in any of the testinony that was
given earlier. The operation of the landfil
occurs several thousand feet away fromthe area in
guestion related to the drai nage problens which are
in the process of ongoing negotiations with the
[Ilinois Landfill and M. Regan's operation. So
feel that the allegation of discharge of
cont am nants has not been verified or is not
correct for this particular situation

HEARI NG OFFI CER FRANK: Ckay. |Is there
anything further fromany of the w tnesses?

M5. JOHNSON: | would just like to state

that the issues that have been raised by the
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objectors, it is ILI's position that those issues
are not relevant to the petition for variance and
do not go to the issues regarding the petition for
variance, and once again we ask the petition for
vari ance be all owed.

HEARI NG OFFI CER FRANK:  Thank you.
kay. M. Scherschligt?

MR, SCHERSCHLI GI: The Agency has no
response.

HEARI NG OFFI CER FRANK: M. Underhill,
did you have anything further?

MR, UNDERHI LL: Just briefly, with regard
to what Ms. Johnson said concerning the rel evance
of this matter, concerning the rel evance of the
public testinony. | think the law is that when
deci di ng whether to grant or deny a variance
requested, the Board is required to bal ance the
hardshi p of continued conpliance agai nst the
adverse inpact the variance will have on the
envi ronnent and the public.

So | feel the evidence that we have
presented today is relevant with regard to the
i npact on the public and the environnent. | think

under the prevailing | aw that testinmony woul d be

27

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

somet hing for the Board to consider. Thank you.

HEARI NG OFFI CER FRANK: |s there anyt hi ng
further fromanyone else? GCkay. At this time then
I will declare the hearing adjourned.

Before we do that, does anyone wi sh to
submt anything else in witing? Are either side
pl anning on witing a brief?

MR, SCHERSCHLI GI: We will not be
submtting a brief unless the petitioner chooses
to.

M5. JOHNSON: We won't be submitting a
brief.

HEARI NG OFFI CER FRANK: M. Underhill?

MR UNDERHI LL: No, we will stand on what
we submtted al ready.

HEARI NG OFFI CER FRANK:  Then there will
be no public conmrent period scheduled in this
case. The record will be considered closed as of
the end of this hearing. Thank you all for

com ng.
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STATE OF ILLINO'S )
) SS
COUNTY OF MONTGOMERY)

CERTI FI CATE

|, DARLENE M N EMEYER, a Notary Public
in and for the County of Mntgonery, State of
I1'linois, DO HEREBY CERTIFY that the foregoing 28
pages conprise a true, conplete and correct
transcript of the proceedings held on the 25th of
July A.D., 1997, at Vermllion County Courthouse,
Annex, Danville, Illinois, in the case of Illinois
Landfill, Inc. v. Illinois Environmental Protection
Agency, in proceedings held before the Honorable
Deborah L. Frank, Hearing O ficer, and recorded in
machi ne shorthand by ne.

I N WTNESS WHEREOF | have hereunto set ny
hand and affixed nmy Notarial Seal this 29th day of

July A D., 1997.

Not ary Public and
Certified Shorthand Reporter and
Regi st ered Prof essi onal Reporter

CSR License No. 084-003677
My Conmi ssion Expires: 03-02-99
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