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PROCEEDI NGS
(Cct ober 24, 1997; 10:00 a.m)

HEARI NG OFFI CER WALLACE: Pursuant to the
direction of the Illinois Pollution Control Board
now cal |l Docket PCB 98-032. This is the matter of
Onens G| Conpany versus the Illinois Environnenta
Protecti on Agency, seeking a UST fund
rei mbur sement

May | have appearance of Counsel, please,
for the petitioner?

MR PRI LLAMAN:  Fred Prillaman of the
firmof Mhan, Alewelt, Prillaman and Adam .

MS. McCRAY: Becky McCray. | amfromthe
same firmon behalf of the petitioner

HEARI NG OFFI CER WALLACE: For the
Agency?

MR KIM John Kim Assistant Counsel and
Speci al Assistant of the Attorney General, on
behal f of the respondent, the Illinois EPA

M5. PUCCINI: Valerie Puccini, Assistant
Counsel and Special Assistant of the Attorney
General, also on behalf of the |IEPA

HEARI NG OFFI CER WALLACE: Thank you. Let

the record reflect there are no other appearances

KEEFE REPORTI NG COVPANY
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of Counsel at today's hearing.

Are there any prelimnary matters we
should deal with? M. Prillanman?

MR, PRI LLAMAN:  Yes, M. Hearing
Oficer. This norning we had a hearing before Your
Honor that di sposed of an emergency notion to
conpel discovery, and as an outgrowh of that
notion and that decision | want to offer into
evi dence as part of our case, for purposes of
denonstrating the Agency's position with regard to
the issues raised in our discovery request,
Plaintiff's Exhibit 5 which is the Agency's
response to petitioner's first request for
producti on of docunents.

Plaintiff's Exhibit 6, which is the job
performance gui dance of April 1, 1996, which was
appended to the Agency's response.

Plaintiff's Exhibit 7, which was part of
our notion of this norning, denonstrates the
Agency' s di scussion of the LUST Manager's Handbook
with the U S. EPA and the role that it plays in the
adm ni stration of the Leaki ng Underground Storage
Tank Program under RCRA

MR KM Is that Exhibit Nunber 3 to

KEEFE REPORTI NG COVPANY
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your emergency notion?

MR PRI LLAMAN:  Yes.

MR KIM Ckay.

MR, PRI LLAMAN: Do you have the energency
motion in front of you?

MR KIM  Yes.

MR, PRI LLAMAN: Do you have Exhibit 3 in
front of you?

MR KIM  Yes.

MR, PRILLAMAN. Al right. 1Is it dated
Decenber 15, 1992?

MR KIM Yes, it is.

MR, PRI LLAMAN: Okay. Plaintiff's
Exhi bit 8, which was Exhibit 4 to our energency
notion, which is a 1993 letter between the U S EPA
and the Illinois EPA regarding the role of the LUST
Manager's Handbook and the Agency's adm ni stration
of that program under RCRA

Plaintiff's Exhibit 9, which is the
[Ilinois EPA's letter to our law firm pursuant to
FA A which includes with it the Leaki ng Underground
Storage Tank trust fund status report between the
U S. EPA and the | EPA, again, discussing the role

of the LUST Project Manager's Handbook
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Plaintiff's Exhibits 10, 11 and 12, which
are three versions of the LUST Manager's Handbook
Exhi bit 10 being dated 1991, Exhibit 11 being dated
April 1992, and Exhibit 12 being dated Decenber
1992. These are all for purposes of elucidating
t he Agency's position upon the request for
di scovery in this case

HEARI NG OFFI CER WALLACE: All right. Any
objection, M. KinP

MR KIM | would object to Exhibit
Nunbers 7, 8 and 9 on two grounds. First, that
these letters are -- | don't understand what the
rel evance of these letters are in that the gui dance
manual that is being offered up in various versions
as part of Exhibits 10 through 12 does have a
preface statenent which states what the purpose of
the docunment is. | don't understand how a letter
to the U S EPA would add to that.

Further, that if the exhibits -- if
Exhibits 7, 8 and 9 being tendered are the sane as
Exhibits 3, 4 and 5 of the energency notion to
conpel, then | would assune those would include the
attachnments whi ch have been apparently copied in

short formand attached to the end of the --
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attached to the end of the letters.

MR, PRI LLAMAN: Yes, they do. Exhibit 7
consi sts of four pages, just as Exhibit 3 to ny
noti on did.

Plaintiff's Exhibit 8 consists of three
pages, again, the sane as the exhibit to the
noti on.

Plaintiff's Exhibit 9 consists of four
pages, again, the sane as what we furnished as an
appendage to our energency notion

MR KIM It is unclear if -- | assune,
but it is not clear that those appendages to the
U S EPAletters are fromthe Illinois EPA s
application which is referenced in the letter. |Is
that correct?

MR, PRI LLAMAN: Yes, they are excerpts
fromthe docunent referenced, the docunent itself
bei ng | engt hy.

MR KIM The only objection | would have
is |l think that if we are admtting that it would
be hel pful to have the entire attachnent submtted
along with the letter so that nothing in that
attachnent is taken out of context.

MR, PRI LLAMAN: We would agree if the

KEEFE REPORTI NG COVPANY
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Agency wants to proffer those docunents. We would
not object to the entire docunment going in.

MR KIM Well, this is not the Agency's
exhibit, so the Agency has no intention of
proffering the docunents and has no reason to.

MR, PRI LLAMAN:  Well, we had an agreenent
that M. Gakley would not have to appear today
because Agency documents taken from Agency files
needed to be authenticated, and now there is a
guestion being raised that these may not be
authentic and M. Qakley is not here because of the
prior agreement.

Is that the problen? You don't believe
these are actually Agency docunents taken from
Agency files? |If so, | think our agreenent is it
off and M. QGakley has to be here.

MR KIM M. Cakley was intended to be
cal l ed based on Counsel's representation to
aut henticate certain docunents. |If these are those
docunents, we would stipulate that these are
authentic letters that were sent to and/or fromthe
IIlinois EPA to and/or fromthe U S EPA

Qur objection is not on authentication

Qur objection is, one, relevance and, two, that the
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attachments -- | amnot contesting the authenticity
of the attachments. | amsinply stating that it
woul d be hel pful if the attachments in their ful
were provided.

HEARI NG OFFI CER WALLACE: All right.
Thank you. Only to the point of relevance, M.
Prillaman, what are the rel evance of these three
letters?

MR, PRILLAMAN: This case involves the
reasonabl eness of a rate, and the reasonabl eness of
arate is sonething that the Agency is required to
revi ew pursuant to some guidance. The Illinois EPA
has told the U S. EPA on at |east three occasions
that the way in which this is done is pursuant to
the LUST Project Manager's Handbook. W want the
record to reflect that that's the representation
that the Agency is naking to the governnent that
pays a |l arge portion of the Agency's bills to run
this program

HEARI NG OFFI CER WALLACE:  Ckay.

MR PRI LLAVMAN: | amsorry.

HEARI NG OFFI CER WALLACE: | amsorry. |
t hought you were fini shed.

MR PRILLAMAN.  That's why it is

10
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rel evant.

HEARI NG OFFI CER WALLACE: All right. Any
objections to the -- any other objections, M.
Ki n?

MR KIM No.

HEARI NG OFFI CER WALLACE: All right. |
will admit Petitioner's Exhibits 5 through 12 into
evi dence.

(Wher eupon sai d docunents were
duly marked for purposes of
identification and adm tted
into the record as Petitioner's
Exhi bits 5 through 12 as of
this date.)

HEARI NG OFFI CER WALLACE: Any ot her
prelimnary matters, M. Prillamn?

MR PRILLAMAN: | don't believe so

HEARI NG OFFI CER WALLACE: M. Kin®

MR KIM Yes. | would ask that -- | am
referring to the adm nistrative record that was
filed in this matter. | would ask that at the
begi nning of this hearing, and | assumed that sone
or all of this would be entered in anyway, that the

entire record be admtted into evidence or at the

11
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very | east the portion of the record which contains
the application for reinbursenent that is the
subject of this appeal. | ammaking this now just
totry to facilitate things and to try to nove
t hi ngs al ong.

MR, PRI LLAMAN:  Way don't we mark the
records as Plaintiff's Exhibit 13.

HEARI NG OFFI CER WALLACE: | will tell you
what, let's mark it as a joint exhibit.

MR, PRI LLAMAN:  kay.

MR KIM That's fine.

MR, PRI LLAMAN: This is our only copy.

MR KIM | can provide copies, several
copies, if you would like. | assuned, since
everyone has a copy, including the Board, that we
could just do this --

HEARI NG OFFI CER WALLACE: | won't need
M ne anynore.

MR, PRI LLAMAN:. W are going to call it
Joint Exhibit 1?

HEARI NG OFFI CER WALLACE: Yes, Joint
Exhibit 1.

MR, PRI LLAMAN: Al right.

HEARI NG OFFI CER WALLACE: Joi nt Exhi bit

12
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Nunber 1, being the administrative record, is
admtted into the record
(Wher eupon sai d docunent was
duly marked for purposes of
identification and adm tted
into the record as Joint
Exhibit 1 as of this date.)

HEARI NG OFFI CER WALLACE: | would -- did
you have anything el se?

MR KIM No, nothing else.

HEARI NG OFFI CER WALLACE: | would state
for the record, as M. Prillaman indicated, that we
did have an energency conference this norning at
8:30 in the Board's offices to discuss certain
di scovery aspects.

| don't want to m sphrase anyone, but M.
Kimdid represent that certain requests do not
exi st and, therefore, there was no -- M. Kim you
said it better since you said it. No docunents
exi sted so that --

MR KIM Yes. The statenent -- the
position on the part of the Illinois EPA would be
that short of the docunents that have al ready been

provi ded through the response to the request for

13
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producti on and through docunents which were
provided at this norning s hearing and which have
been referenced now, | believe, as Petitioner's
Exhi bits 10 through 12, there are no ot her
docunents that would satisfy the request and,
therefore, the Illinois EPA is unable to proffer
any further information.

HEARI NG OFFI CER WALLACE: M. Prillaman
did you want to add anything for the record on the
di scovery issue?

MR PRILLAMAN:. Only to nmake the record
clear that M. Kimis stating that the Agency has
none of the documents | requested as it relates to
t he reasonabl eness of and the manner of judging the
reasonabl eness of nonthly rental rates for water
treatnment plants. Beyond that, the Agency,
apparently, is not stating whether they do or don't
have rul es, regul ati ons, gui dance nenos, or
standards that govern the conduct of it reviewers
on the question of reasonabl eness. 1s that
correct?

MR KIM The position of the Illinois
EPA is that the response that you have entered into

evi dence as Exhibit Nunber 5 is entirely responsive

14
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to the requests that were made.

HEARI NG OFFI CER WALLACE: All right.
There being no further prelimnary matters, do you
wi sh to nake an opening statenent, M. Prillaman?

MR, PRILLAMAN:  Yes, | think a very brief
one, Your Honor.

Thi s case involves an applicant that had
applied to the Agency for reinbursenent of costs
several times in the past for several corrective
action neasures that have taken place at his site.
Those costs have included, fromtine to tine, a
request for reinbursenment of $3,500.00 per nonth
for the rental of a water treatnent plant that is
necessary to renediate the site

The Agency, in the past, has al ways
bef ore approved the $3,500.00 per nonth rate. As a
consequence, the |ast request which is the subject
of this hearing, was applied for at the exact sane
rate of $3,500.00 a nonth but denied for no reason
stated in the letter other than it was
unr easonabl e.

W expect the evidence to denonstrate
that the Agency's own prior rulings in this case

establi sh the reasonabl eness of the rate, and that

15
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fact al one obviates the need for the applicant to
provi de any further back up than the fact that they
have been paid that very rate before. The burden
shifts to the Agency, then, to denonstrate why it
is that it changed its mnd. That's what we think
this case is about. That's why |I asked for the

di scovery to see the basis upon which the Agency,
in fact, changed its mind in this case.

The evidence will further denonstrate
that $3,500.00 per nonth has been considered by the
Agency, relatively speaking, a fair and reasonabl e
charge even though the Agency usually pays nore
than that for the cost to design, construct,
operate and maintain water treatnment plants
t hroughout the State of Illinois.

So we think the evidence will denonstrate
that the Agency was wong when it denied this
claim that it erred on the facts and on the |aw
and it also erred by its own precedential standards
and that it did so without reference to any
standards or policies or databases or anything that
| requested themto produce because they are not
there. They, apparently, relied upon the judgnment

of one person who is not even usually assigned to

16
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this kind of a matter.

W& expect that the Board will find in our
favor that the $3,500.00 a nonth, in fact, is a
fair and reasonabl e charge and shoul d have been
paid in this case

HEARI NG OFFI CER WALLACE: Thank you. M.
Ki m

MR KIM Yes, a short statenent, as
wel | .

The position of the Illinois EPA in this
case is sinmply that based upon well-established
Board precedent the burden is upon the applicant in
a reinmbursenent matter to denonstrate that the
application that they subnmitted was sufficient to
denonstrate that whatever costs that were included
within that application were, in fact, reasonable.
The burden or the standard is not whether the
Il1'linois EPA has done this or done that in the past
but, rather, whether the application on its own
merits satisfies the requirenent of the
Envi ronnental Protection Act.

That is the only standard that is
applicable. That is the standard by which the

Illinois EPA conducted its activities here, and

17
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based upon an application of that statutory
standard there it is clear that the information
provided within the application falls far short
fromneeting that standard.

Therefore, there is no justification or
rati onal e or any other reason to shift a burden to
the Illinois EPA. The Illinois EPA does not have
t he burden of providing a conplete and sufficient
application. That's the burden of the applicant.
In this case the applicant did not neet that
bur den.

HEARI NG OFFI CER WALLACE: All right.
Thank you.

M. Prillaman, do you have any
Wi t nesses?

MR PRILLAVAN: | call Chris Kohrmann.

HEARI NG OFFI CER WALLACE: All right.

MR KIM Is it all right if the wtness
takes his copy of the record with hinf

HEARI NG COFFI CER WALLACE: Any
obj ecti ons?

MR, PRI LLAMAN: No objections.

(Wher eupon the wi tness was

sworn by the Hearing O ficer.)
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HEARI NG OFFI CER WALLACE: Pl ease speak
clearly and loudly so the court reporter can hear
your answer. You always have to answer with an
affirmati ve response

THE W TNESS: Yes.

HEARI NG OFFI CER WALLACE: O a negative
response.

CHRI STOPHER KOHRMANN
havi ng been first duly sworn by the Hearing
Oficer, saith as foll ows:

DI RECT EXAM NATI ON
BY MR, PRI LLAVAN:
Q State your full name for the record
pl ease.
A Chri st opher Kohr mann.
Q M. Kohrmann, what do you do for a
[iving?
A I am a project manager for the Leaking
Under ground St orage Tank Section
Q How | ong have you been a project nanager
for the LUST Section?
A For seven years.
Q VWhat are your duties and responsibilities

as project nanager?
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A To review, approve, nodify, or deny
20-day reports, 45-day reports, corrective action
pl ans, site classification plans, and site
classification conpletion reports, and also to
review billing applications for technical nerits.

Q On this last point you made, is that what
you did in connection with the application that was
reviewed by you for Omens G| in this case?

A No.

Q Whul d you repeat again what that |ast
point is that you do for a living? You review
what ?

A I review billing packages for the Leaking
Under ground Storage Tank Section for technica
nerits.

Q What does that nean?

A | reviewthe billing packages to
determine if the costs are associated with
corrective action.

Q In the case of the Ovens QG| Conpany that
is at issue here, you did conclude, then, that it
had technical nerit?

A No.

Q You did not conclude that?

20
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A No. Again, your question was did
performa review for corrective action for this and
I responded no.

Q Ckay. What is it, then, of the things
you just listed that you do as project manager in
the LUST Section with regard to the Onens GO |
Conpany application for reinbursenent package which
is at issue in this case? Wich of the itenms you
just checked off for me, the 20-day reports, 45-day
reports, classification, the review of billing
packages for technical accuracy, which one of those
things, if any?

A None.

Q Ckay. So your job at the Illinois EPA
does not include the review of applications for
rei mbursement fromthe standpoint of determ ning

t he reasonabl eness of the requests?

A That is correct.

Q That is correct. Is it true -- is it M.
Kohr mann?

A Yes.

Q Is it true, M. Kohrmann, that the deni al

letter or the final letter that was issued in this

case, and you can refer to Joint Exhibit 1, to
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refresh your nenory.
A Page t hree.
Q It was signed by Douglas E. Cakl ey,

manager of the LUST billing audit sub unit of the

[11inois EPA?
A Yes.
Q It is true, isn't it, that M. QGakley, in

fact, did not review this package for purposes of
determ ni ng the reasonabl eness of the request?
Isn't that a correct statenment?

A That's correct.

Q kay. And that, in fact, it says if you
have questions pl ease contact Christopher Kohrmann
of ny staff, and that's you?

A Yes.

Q You made this determ nation that appears
in Joint Exhibit 1 dated July 18, 1997, on your
own; is that correct?

A That's correct.

Q kay. And | want to be sure that |
understand this. The determ nation that you made,
whi ch appears on Attachnment A, to deduct $6, 900. 00
in costs for the groundwater treatnent plant |ease

was your decision and your decision alone; is that
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correct?
A That's correct.
Q How does that work out per nonth? This

was a three-nonth request and you were deducting
$2, 300. 00 per nonth?

A That is correct.

Q The request was $3,500.00 per nmonth and
you deducted $2,300.00 per nonth?

A That's correct.

Q Al right. You did this without the aid
or assistance of any other person in the Illinois
EPA; is that correct?

A Coul d you rephrase the -- would you
pl ease repeat the question?

Q You nmade this determ nation w thout the
aid or assistance of anyone else within the
Illinois EPA; is that correct?

A I had di scussed part of the -- okay. |
di scussed the final anmount with another project
manager .

Q You are tal king about the deduction of
$6, 900. 00?

A No. What | had done was | had di scussed

the simlar cost for a simlar treatnment system
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wi t h anot her project nmanager and he had given ne a
mont hly | ease cost that he had.

Q kay. Let's talk about that. Wo was
t hat ot her project nanager?

A M. Brian Bauer.

Q M. Bauer told you that he had a simlar
application package on his desk at that tinme?

A No, that he had a | ease rate for a
simlar treatment system

Q kay. Wiere did he -- where did M.
Bauer obtain the |lease rate for a simlar treatnent
syst enf?

A He had contacted a vendor.

Q Do you know when he did that?

A No, | do not.

Q Did M. Bauer take with him when he made
t he phone call to the vendor, the application
package that you have in front of you as part of
the administrative record, which is Joint Exhibit
17

A No.

Q Were you a party to the tel ephone call
that he made?

A No.
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Q Did you hear what the vendor told M.
Bauer in ternms of what that vendor would charge on
a nmonthly rental basis for a plant that was sinmlar
to the Onens plant?

A No.

Q VWhen did M. Bauer make that phone call?

A | do not know.

Q It was before you wote your letter on
July 18 of --

A Yes.

Q  -- 1997?

A Yes.

Q And was the phone call made at your
request ?

A No.

Q So he had made this in connection with
anot her application package; is that right?

A | don't know why he made that contact.

Q You don't know when he nade it other than
it was before July 18, 19977

A Yes.

Q Do you know the nane of the vendor?
A Not of f hand, no.
Q

Ckay. What kind of plant do you
25
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understand M. Bauer described to this vendor when
he asked for a quote for a nonthly rental ?

A I, again, was not party to M. Bauer's
phone conversati on.

Q So you don't know?

A Correct.

Q kay. And what did M. Bauer tell you
that the vendor told himwas a reasonable nonthly
rental charge for what M. Bauer described to the
vendor was a plant sinmlar to the Omvens plant?

M5. PUCCINI: bjection. Hearsay. Also
conpound.

HEARI NG OFFI CER WALLACE: All right.
Break the question up. The hearsay objection is
overrul ed.

Q (By M. Prillaman) Wat did the vendor
report back?

A Again, | was not party to M. Bauer's
phone conversati on.

Q So if I understand it correctly, you
don't know what kind of plant M. Bauer descri bed
to the vendor, you don't know who the vendor was,
you don't know when the phone call was nade, and

you don't even know what the vendor reported back
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was a fair and reasonabl e charge, and on that basis
you reduced the applicant's $3,500.00 a nonth
request for reinbursenent by $6, 900. 00?

A Yes.

Q M. Kohrmann, | am going to hand you
Plaintiff's Exhibit Nunmber 2 for identification
and before you reviewit | want to ask a genera
guesti on.

It is true, isn't it, M. Kohrmann, that
you had access to the Illinois EPA files in the
LUST Section pertaining to the Ovens O Conpany as
t hey had been submitted prior to the time that you
reviewed this package; is that correct?

A That woul d be correct.

Q kay. Therefore, you had access to the
Agency's prior determnations of the reasonabl eness
of the request for reinbursement of $3,500.00 per
month for this water treatnent facility; is that
correct?

A Yes.

M5. PUCCINI: (bjection as to rel evancy.

HEARI NG OFFI CER WALLACE:  Overrul ed.

Q (By M. Prillaman) You did have access to

t hat ?
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Yes.

Q And so --

MR KIM M. Hearing Oficer, | am
sorry, | don't mean to interrupt but would it be
possi ble for us to just take a nonent so we can
take a | ook at these docunents before we go any
further?

MR PRILLAMAN: That is fine with ne.

MR KIM | just want a nmonent to take a
| ook and see what we have here and also to give the
witness a little time to ook at this.

HEARI NG OFFI CER WALLACE: M. Prillaman
was aski ng sone general questions. He had not
turned to this docunent yet.

MR KIM | amsorry.

HEARI NG OFFI CER WALLACE: If M.
Prillaman is done with his general questions --

MR KIM | was hoping to head it off
before we got to the specific questions. | didn't
mean to interrupt if you have some nore general
guesti ons.

MR, PRI LLAMAN. CGo ahead. | wll get
right to this.

HEARI NG OFFI CER WALLACE: Do you have any
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objection to M. Kohrmann | ooking at this?
MR PRI LLAMAN:  No.
HEARI NG OFFI CER WALLACE: Let's go off
the record.
(Wher eupon a short recess was
t aken.)
HEARI NG OFFI CER WALLACE: Back on the
record.
You may conti nue.

Q (By M. Prillaman) M. Kohrmann, calling
your attention to Plaintiff's Exhibit Nunmber 2,
does that appear to be an assenblage of Illinois
EPA letters on the sanme Onens G| Conpany facility
that is the subject of this case?

A Yes.

Q And it does consist, does it not, of a
letter of March 6, 1997, fromthe Agency granting a
request for reinbursenent for site remediation for
that facility?

A Yes.

Q And behind it are portions of the
application that was approved; is that correct?

A It appears so, yes.

Q That includes a request for reinbursenent
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of $3,500.00 per nonth for the sanme water treatnent

facility?
A It appears so, yes.
Q kay. That was on March 6, 19977
A Yes.
Q Ckay. That was actually then issued

whi | e the package that you were reviewi ng was being
reviewed by you; is that correct?
A That's correct.

Q But it was reviewed by Robert L. Mthis,

Jr.; is that correct?
A Yes, it woul d appear so.
Q Is M. Mathis' job at the Agency one that

i ncludes responsibility to judge the reasonabl eness
of requests for reinbursenents under the LUST
progr anf?

A Yes.

Q Ckay. Then turn -- and what tinme period
did that conclude, this March 6, 1997, letter?

A It appears that it covers from Cctober
1st, 1995 to February 29, 1996.

Q Al right. | call your attention to the
second exhibit in Plaintiff's Exhibit 2, the second

package of docunents. The cover letter is February
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19, 1997; is it not?

A Yes.

Q That is also an approval by the Agency of
t he reasonabl eness of the request for reinbursenment

for this exact same facility, the Osxens QG|

facility in Geenfield, Illinois; isn't that
correct?
A It appears so, yes.

Q And that al so includes an approved renta
rate, monthly rental rate of $3,500.00 per nonth
for the sanme water treatnent facility; isn't that
right?

A It appears so, yes.

Q Ckay. That tine period, again, was what,
M . Kohr mann?

A The letter states it is between March
1st, 1996 through May 31st, 1996.

Q Ckay. That al so, then, was the work of
M. Robert L. Mathis, Jr., the sanme one who had
witten the previous letter you just testified to;
is that correct?

A That's correct.

Q Ckay. The application that you were

review ng, which is the Joint Exhibit 1 in this
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case, was filed with the Agency on what day?

you remenber ?
A May | | ook?

Q Yes.

Do

A kay. The date of the package is My

1st, 1997.

Q kay. | call your

attention to the third

group of documents within Plaintiff's Exhibit 2.

That is a letter fromthe Illinois EPA again, to

Onens for the sanme facility dated February 19,

1997; is it not?

A Yes.

Q That covers the tinme period of June 1,

1996 to August 31, 19967

A That's what the letter

Q That al so i ncl udes an approval

requested nonthly rental

states.

of the

rate of $3,500.00 per

month for the same water treatnent facility;

that correct?

A | believe so.

Q Ckay. Now, M. Kohrnmann,
revi ewed the application package in question,

true that you did not use the job perfornmance

It woul d appear so.

when you

is

is it

gui dance of April 1, 1996, which is Plaintiff's
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Exhibit 67

A That is correct.

Q It is also true, isn't it, that you
didn't use a LUST Project Manager's Handbook in any
version, either Plaintiff's Exhibit 10, 11 or 12
version; is that correct?

A That's correct.

Q Ckay. Do you agree with the position of
your Counsel when he filed his response to
petitioner's first request for production of
docunments, which is Plaintiff's Exhibit 5, that no
rul es, no standards, no Agency policy and no
gui dance nenpbs exi st to govern your work in this
case in determning the reasonabl eness of the
monthly rental of the water treatnent plant in
guestion?

M5. PUCCINI: (bjection as to the form of
the question. The wi tness should not be required
to testify as to what Counsel's understanding is.
The witness may testify as to his own
under st andi ng.

MR, PRI LLAMAN: That's exactly what |
asked. Do you agree with your Counsel. If he

doesn't, then that's his own statement and he can
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say | don't agree with Counsel. That's what |
asked.

M5. PUCCINI: The sane objection. He has
not laid the foundation at all that this w tness
can give a legal answer. How can he answer whet her
he agrees with his Counsel. He can ask this
wi tness what this w tness understands.

HEARI NG OFFI CER WALLACE: All right. The
obj ection is sustained.

Q (By M. Prillaman) Al right. Let's not
ask any legal questions here. | amjust going to
ask you a factual question.

M. Kohrmann, is it true that there is no
Agency rule, to your know edge, that you used in
gui di ng your thinking and your decision nmaking in
arriving at your conclusion that the application
for reinmbursement for this treatnent plant was an
unr easonabl e request?

A O her than the Act, no.

Q QG her than the Act. Your answer is the
same as to standards and as to Agency policy and as
to Agency gui dance nenos; is that correct?

A That's correct.

Q So you used the Environnental Protection
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Act to guide your thinking and nothing else; is
that correct?

A Correct.

Q Al right. | can't remenber what you
told ne about Plaintiff's Exhibit Nunber 2. Did
you review t he docunments that we have j ust
di scussed in Plaintiff's Exhibit 2, which are the
prior applications and approvals of the same rate
by the Agency?

A No.

Q You did not?

A | did not.

Q They were accessible to you but you just
didn't review thenf

A That's correct.

Q Ckay. Now, you are also aware that in
the Illinois EPA LUST files there are other
facilities in the State of Illinois undergoing
cl eanup for which applications for reinbursenment
are being made alnost daily; is that correct?

A That's correct.

Q In connection with that, did you have
occasion to review any of those other files in the

State of Illinois that may have involved the use of
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water treatnment plants and requests to the Agency
for reinmbursement for either the cost to design
those plants, to build those plants, to operate
those plants, to maintain those plants, or to
repair those plants?
M5. PUCCINI: (bjection as to rel evancy.
HEARI NG OFFI CER WALLACE:  Overrul ed.
THE WTNESS: Can you repeat the
guestion?
MR, PRILLAMAN: | think that is going to
have to be read back
HEARI NG OFFI CER WALLACE: Coul d you read
t he question back?
(Wher eupon the requested
portion of the record was read
back by the Reporter.)
THE W TNESS: Yes.
Q (By M. Prillaman) You did?
A Yes.
Q Can you list the files that you did
review, then, at the Illinois EPA that it did
i nvol ve those issues in aiding your decision in
this case?

A I can't recall any offhand.
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HEARI NG OFFI CER WALLACE: M. Kohrmann,
you will have to speak up

THE WTNESS: | amsorry. No, | can't
recall any of the simlar sites that | used in this
deci si on.

Q (By M. Prillaman) Your testinony is,

t hen, that when you got this application package
for your review, you went to other Agency files
that involved simlar issues; is that right?

A No.

Q You didn't?

A No.

Q kay. One of the issues in the package
you were asked to review was whet her $3,500.00 per
month for the rental of a water treatnment plant is
reasonabl e?

A Yes.

Q Did you go to any other Illinois EPA LUST
rei mbursenment files that presented that issue?

A No.

Q Al right. So if you did | ook at any
other files, that was for purposes of hel ping you
cone to a conclusion on issues other than the one

presently before the Pollution Control Board today?
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A Correct.
M5. PUCCINI: (bjection as to
specul ati on.
MR, PRI LLAMAN. He has al ready answered
yes.
HEARI NG OFFI CER WALLACE: The answer wi ||
stand. The objection is overrul ed.

Q (By M. Prillaman) So calling your
attention, for exanple, to Plaintiff's Exhibit 1,
which is a rather large exhibit but it is briefly
identified on the top of it, is it a fair
statenment, M. Kohrmann, that you did not have
occasion to review the Braun Anpco file at the
II'linois EPA in connection with the costs for which
t he owner-operator sought reinbursenent to design,
construct, operate, maintain and repair that water
treatnment plant at that facility?

A Correct.

Q kay. As you sit here today, you are
totally unfamliar with that file, aren't you?

A If I have seen it, | don't recall.

Q kay. Is it a correct statenent, then,
M. Kohrmann, that you did not have occasion to

review other Illinois EPA LUST files in which a
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request for reinbursement of a plant simlar to
Onens was made for any anmount of noney?

A In response to this?

Q During your review period -- is it a
correct statement to say that during your review
peri od, you did not have occasion to review any
other Illinois EPA LUST files that had as an issue
in those files the reasonabl eness of a plant
simlar to the plant in the Onens case?

A That's correct.

Q That's correct. Gkay. So you would not
be famliar with rental charges of $3,500.00 a
nmont h that have been approved as reasonabl e by the
EPA at plants simlar to the Onens plant that were
designed and constructed and mai ntai ned by the sanme
consulting firmthat designed, constructed and
operated the plant at Oaens?

A That's correct.

Q That's correct. 1Is it correct, too, M.
Kohr mann, that there cane a point in tinme during
your review of this application package that you
made a determ nation that $3,500.00 a nonth was
unr easonabl e?

A Yes.
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Q Al right. And how rmuch tinme el apsed
between the tinme you made that determ nation and
the date you wote your final decision letter with
M. Qakl ey's signature?

A I am not sure exactly.

Q Did enough tine exist between the tine
you nmade that determ nation and the tinme you wote
the letter denying the request for reinbursenent
for the water treatnent plant, to pick up the phone
and call M. Owens or his consultant, to ask for
further information?

A Yes.

Q Did you do that?

A No.

Q Was there tinme for you between the tine
you nmade that decision and the tinme you wote the
letter to actually wite a letter to M. Omens or
to M. Onens' consultant to ask for further
i nformation?

A Yes.

Q kay. And you didn't do that?

A That's correct.

Q And do you know for a fact that the

Agency has done that in the past when it has those
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ki nds of questions?

A It may have, yes.
Q But you don't know that for a fact?
A It probably has, but to be absolutely

positive, no.
Q But you had enough tinme to make the
request and get the information back and satisfy

your curiosity or your concerns; isn't that

correct?
A That's correct.
Q Is there sone reason why you didn't do

t hat here?

A No.

Q M. Kohrmann, tell us, if you know, how
t he general public, including M. Oaens and his
consultants, is informed as to the policies that
are used by you in determ ning reasonabl eness?

A I am not aware of any.

Q So to the best of your know edge, people
who submit packages for reinbursenment to you, such
as M. Omens and his consultants, are not aware of
the guidelines or policies that you use to
determ ne reasonabl eness; is that a correct

stat enent ?
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A | amnot M. Omens, so | don't know how
he knows.

Q Do you know what the Agency has published
or dissemnated to the general public, in
particularly those who are in the LUST program and
seeki ng rei nbursenment, in the way of guidelines on
t he question of reasonabl eness? Wat is it that
you hand out to the public or publish to the public
to tell the public howit is that the Agency

det er mi nes reasonabl eness?

A I am-- | don't know of any --
Q kay.

A -- such.

Q Wl l, then that's your answer.
A (Nodded head up and down.)

Q You deternmined that the plant in question

in this case was necessary to treat the water; is

that right?
A No.
Q You didn't?
A No.
Q Ckay. Who made that determ nation?
A That woul d be Val eri e Davis.
Q So the Agency did make that
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determ nation?

A That woul d be correct.

Q Al right. 1|s Valerie Davis' job one
that includes judging the reasonabl eness of the
requested rei nbursenent ?

A No.

Q How is it, then, that you determ ned the
exact nunber you came up with as being a reasonabl e
charge for this plant which you say, | think, is --
what per nont h?

A $1, 200. 00.

Q You think $1,200.00 per nonth is
reasonabl e?

A Yes.

Q Can you tell the Pollution Control Board
how it is, based on your testinony as to what you
used as gui dance and what you didn't use, how did
you come up with $1,200.00 per nmonth for the
reasonabl e rental value of this plant at this
facility for this time period?

A Again, | discussed it with M. Brian
Bauer .

Q Did M. Brian Bauer tell you to put down

$1, 200. 00 a nont h?

43

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A No.
Q Ckay. Tell us about the conversation
A As | recall, | had reviewed the

application for reinmbursenent.

Q Keep your voice up
A | amsorry. | reviewed the application
for reinmbursement. | had | ooked over the cost

associated in the tinme and material s breakdown, and
| amfamliar with nost costs except for
groundwat er treatnent systems. So | |ooked at that
and | didn't have a hard and fast nunber for that
amount. So | then went to a M. Brian Bauer, who
under stood had tal ked to a vendor for a simlar
system and that is the amount that M. Bauer had
gi ven ne.

Q Al right. So M. Bauer is the one that
cane up with the $1, 200.00 per nonth?

A That's correct.

Q You didn't subject that to any further
scrutiny?

A No, | did not.

Q Ckay. You said you didn't have a hard,
fast nunber for the fair rental value for a water

treatnment facility. | take it you did have hard,
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fast numbers for other requests for reinbursenent
that were in that package?

A No. It is based upon experience and it
is al so based upon a cost, hourly rates that we
have generated as a necessary part for Title 16.

Q You said it is based upon experience and
it is based upon -- what was the second point?

A The nunbers that we have devel oped as a
requirenent for Title 16.

Q The nunbers that you have devel oped as a

requi renent for nmeeting Title 16?

A Uh- huh.
Q Is that called a database?
A | don't knowif it is a database, per

say.

Q Those are nunbers that woul d show, based
on the experience of the Agency over tinme, what a
fair range of values is, say, for an engineer's
time per hour or for the rental of a backhoe per
hour and that kind of thing?

A For the engi neer, yes. For the backhoe,
I am not sure

Q Okay. Now, you said that the first thing

that you used to determne the $1,200. 00, besides
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the fact that M. Bauer told you what to do, was
experi ence, and the second thing were nunbers
devel oped as required to neet Title 167

A Yes.

Q But there were no nunbers for the fair
rental value of a plant; is that correct?

A That's correct.

Q So you had to go to experience. Now, are
you tal ki ng about your own experience in review ng
t hese packages?

A Yes.

Q Ckay. Had you ever before reviewed a
package that had a request for a nonthly rental for
a treatnent plant?

A VWhen you say "reviewed," are you talking
about a determ nation of whether or not it is
corrective action?

Q No, the reasonabl eness of the requested
rei mbur senment

A No.

Q You had not. So you had -- well, let nme
ask you anot her question. Had you ever before had
occasion to review the reasonabl eness of a request

for reinmbursenment for the cost of designing or
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bui I ding or operating --

Ckay. So in the category of experience,

as it pertains to this issue, we can put a zero;

A No.
Q -- a plant?
A No.
Q
that right?
A

Q

Pretty close to that.

And for the category of the nunbers

is

devel oped as required to neet Title 16, we can put

a zero there, too, correct?

A

Q
whet her

You woul d be correct.

Ckay. And you don't

Bri an Bauer had the technical

know, do you,

specifications of this plant when he nade the call

to the vendor, do you?

A

Q

the terns of the | ease between the consultant and

M. Onens that told the custoner what

| do not know.

You don't know whet her

$3,500.00 a nonth, did you?

A

Q

know it,

| did not know it.

You didn't know it and M.

di d he?
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A | cannot speak for M. Bauer.

Q kay. Howis it, again, that you knew
M. Bauer had this estinate?

A I had overheard hi mdiscussing the fact
that he had call ed several vendors for groundwater
punmpi ng treatnment costs.

Q So he called nore than one vendor?

A Yes.

Q kay. So your testinony is that --

A He has since contacted nore vendors. At
the tine, | believe, that he had only contacted
one.

Q At the time he had only contacted one.
That was the basis upon which M. Bauer decided
that a fair value was $1,200.00 a nonth, and that's
what you used in your decision; is that right?

A That's mnmy understandi ng of how M. Bauer
made his determnation and, yes, that's how | nade
nmy deci si on.

Q Ckay.

MR PRI LLAMAN: Just a second, Your
Honor .
HEARI NG OFFI CER WALLACE: All right.

MR, PRI LLAMAN: No further questions.
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HEARI NG OFFI CER WALLACE: All right. M.
Ki m
MR KIM M. Puccini will be conducting
t he exam nati on.
HEARI NG OFFI CER WALLACE: All right. M.
Puccini. Have you entered an appearance?
M5. PUCCINI: Yes, | did.
HEARI NG OFFI CER WALLACE: Ckay. Thank
you.
CROSS EXAM NATI ON
BY Ms. PUCCI NI :

Q Chris, let's talk alittle bit about the
different reviews that take place in review ng the
rei mbursenment applications. Wat type of review do
you normal |y conduct in your job duties?

A I normally conduct what is known as a
techni cal review

Q What does that involve?

A That involves |ooking at the costs within
t he rei mbursenment package and det erm ni ng whet her
or not they are a necessary part of corrective
action.

Q VWhat ot her types of reviews are done in

review ng a rei nbursenment package?
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A VWhat is also known as a fiscal review
whi ch | ooks at the reinbursenment package to
determine if the costs are reasonable and that they
nmeet sone other requirenents.

Q And what type of review did you do in
reviewing the Onens G| application?

A | perforned a fiscal review

Q The functions of the fiscal review what

section of the Agency perfornms those types of

duties?
A It is the renedial -- it is RPAPU. It is
under --
HEARI NG OFFI CER WALLACE: Back up. You
sai d RPAPU?
THE WTNESS: Yes. Renedial Procurenent
Accounting -- Renedial Projects Accounting

Procurenent Unit.
HEARI NG OFFI CER WALLACE: And the acronym
you were using is RPAPU?
THE WTNESS: That's correct.
HEARI NG OFFI CER WALLACE: Thank you.
Q (By Ms. Puccini) Is there a sub unit to
that group that does these types of accounting --

A Yes.
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Q -- fiscal reviews, to use your ternf

A Yes.

Q VWhat unit or section are you currently
enpl oyed i n?

A I amcurrently in the Leaki ng Underground
St orage Tank Secti on.

Q But you reviewed an application that was
in adifferent section fromyours?

A That's correct.

Q Wy did you do that?

A We did that at the request of our section
manager, M. Douglas Cay, to expedite and to nove
billing packages through so that they could be

paid. There was quite a |arge backl og

Q Had you done accounting reviews before in
t he past?
A Yes.

Q When was that?

A The first time | had perforned accounting
reviews was approxi mately four years ago, and then
in the past year | have done two sets of accounting
revi ews.

Q Approxi mat el y how nany accounting revi ews

prior to the one you did here in Omens G| had you

51

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

per f or med?

A Bet ween 10 and 15.

Q And how nmany to date have you done,
accounting revi ews?

A Approxi mately 25 to 30

Q Are you aware of any speci al
qualifications that are required to do an
accounting revi ew?

A No.

Q Are you qualified to do such an
accounting revi ew?

A Yes.

Q Is it unusual at all that you would be
asked to do an accounting revi ew?

A Agai n, under specific circunstances we
are requested, yes.

Q You have been asked before to do such
revi enws?

A Yes.

Q VWhen you are reviewi ng an application for
rei mbursenment, is there any statutory or regul atory
requi renent that you review other reinbursenent
applications for other sites?

A Can you rephrase the question?
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Q Sure. Let's put it in context. Wen you
reviewed the Ovens O application --

A Yes.

Q -- are you aware of any statutory or
regul atory requirenent that would require you to

| ook at other applications that are simlar to

Onens G172
A No.
Q Do you know of any requirenment that you

| ook to other information submtted by other
applicants in your determination in the Osxens QG|
rei mbur sement package?

A No.

Q Your review of the reinbursenment package,
is that based upon the information that is
subm tted by the applicant?

A Yes.

Q VWere is the requirenment that the
applicant submt the information?

A It is wthin the Act.

Q Did you site the Act in your fina
decision letter?

A Yes.

Q Did you state a basis for denying the
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costs in the final decision letter?

A Yes.

Q What is the tinme and naterials format?

A That's the format that the Act requires,
and the Agency has devel oped fornms to help the
owner -operator fill themout within that tine and
mat eri al breakdown.

Q Coul d you explain what a tinme and

mat eri al s breakdown i ncl udes?

A Can | use an exanpl e?
Q Sure.
A Such as a -- a tinme and materi al

br eakdown for personnel would be relatively sinple.
It would be the person, their hourly rate, and the
anmount of tine that they had perforned that act and
then you woul d have the total cost.

A tine and material breakdown for a
treatment system if it was purchased, would be the
cost of the material, the necessary tine to
assenble the material, and that would be the tine
and material breakdown for that.

Q VWhen you receive an application, are
costs to be broken down into this tinme and

materials fornat?
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A Yes.

Q Were the costs relating to the $3,500. 00
for the | ease rate broken down in a tine and
materials format?

A | believe no.

Q That is required by the Act?

A Yes.

Q VWhat is the specific citation to the Act
that has that requirenent?

A Section 22.18(b)(d)(4)C

Q Was that citation, in fact, in your fina
decision letter?

A Yes.

Q Are you aware of any statutory or
regul atory requirenent that would require you to
wite a letter to the owner or operator seeking
addi ti onal docunentation?

A No.

Q Is there any requirenment, regulatory or
statutory, that would require you to seek
additional information froman applicant regarding
a cost that you thought was high?

A No.

Q M. Prillaman asked you several questions
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about your conversation with Brian Bauer

A That is correct.

Q Is it normal for you in the course of
your duties to discuss an application you are

wor ki ng on wi th your other coworkers?

A That's correct.

Q Have you done that before in the past?
A Yes, | have.

Q Had you not spoken to Brian Bauer in

reviewing the Onens G| application, what woul d you
have done with the $3,500.00 | ease rate?

MR, PRI LLAMAN: | woul d object as calling
for speculation. What would you have done if sone
other facts other than the facts that are in this
case had been extant. That's objectionable.

M5. PUCCINI: | amsinply eliciting from
the witness what he was required to do and what he
isn'"t required to do. So if there are things that
he didn't have to necessarily do, then his decision
woul d have been different.

HEARI NG OFFI CER WALLACE: Ckay. | think
you can rephrase the question

MB. PUCCINI:  Ckay.

Q (By Ms. Puccini) Wthout any ot her
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addi ti onal docunentation or w thout the
docunentati on provided in the application to
justify the $3,500.00 | ease rate, how would you
det ermi ne whether the $3,500.00 is reasonabl e?

A You cannot .

Q How woul d you come up with a -- is it
your responsibility to come up with a reasonable
rate for a groundwater treatnent systenf

A No.

Q VWhose responsibility is that?

A It is my understanding it is the
owner - operator's responsibility.

Q And that's because of the provision of
the Act?

A That's correct.

M5. PUCCINI: Could I have a m nute?
HEARI NG OFFI CER WALLACE: Yes.
M5. PUCCINI: That's all | have.
HEARI NG OFFI CER WALLACE: M. Prillaman
anyt hing further?
MR, PRI LLAMAN:  Yes.
REDI RECT EXAM NATI ON
BY MR PRI LLAVAN

Q M. Kohrmann, as a person who has
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declared hinself to be qualified to do accounting
reviews, don't you agree that it would have been
hel pful for you to have known that the Agency

itself had previously approved as reasonabl e the

requested rate of $3,500.00 per nonth for this very

pl ant ?

A Yes.

Q Al right. As a person who is qualified
to do accounting reviews, wouldn't it have been
hel pful for you to know that the Agency had
previously approved requests for reinbursenment on
water treatnment plants simlar to this one
el sewhere in the State of Illinois at a rate at
| east as high as $3,500.00 a nonth?

A Yes.

Q And as a person who is qualified to do
accounting reviews, wouldn't it have been hel pfu
for you to have known fromthe applicant, or the
applicant's consultant in this case, further
i nformati on such as the fact that they had
previ ously been awarded the exact sane anount or
further information as to the costs involved in
this case?

A Yes.
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Q Ckay. But your testinony is that because
the law didn't require it, you didn't [ook at the
other files, you didn't make any phone calls, you
didn't wite any letters, you didn't | ook beyond

t he bare bones application in front of you; is that

correct?
A That's correct.
MR, PRI LLAMAN:  Okay. No further
guesti ons.
HEARI NG OFFI CER WALLACE: All right. M.
Pucci ni .
MS. PUCCI NI : Just real quickly.
RECROSS EXAM NATI ON
BY Ms. PUCCI NI :
Q Is it conmon practice in your review of

t he rei mbursement applications to pull all prior
applications of other sites that may deal with an
i ssue that you are review ng each tine a new
application cones in that you have to nake a
determ nation?

A No.

Q Wul d it have been hel pful in your review
if the application contained a breakdown of what

t he $3,500.00 | ease rate contai ned?
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A Yes.

M5. PUCCINI: | have nothing further.

HEARI NG OFFI CER WALLACE: Thank you, M.
Kohrmann. You may step down.

(The witness left the stand.)

HEARI NG OFFI CER WALLACE: M. Prill aman.

MR PRI LLAVAN: Yes, | call --

HEARI NG OFFI CER WALLACE: Well, actually,
why don't we take a short five-mnute break before
you call your next w tness.

MR, PRI LLAMAN.  kay. Thank you.

(Wher eupon a short recess was
t aken.)

HEARI NG OFFI CER WALLACE: Back on the
record.

Al right, M. Prillaman.

MR, PRILLAVAN: | call David Dunn.

(Wher eupon the wi tness was
sworn by the Hearing O ficer.)

HEARI NG OFFI CER WALLACE: Agai n, pl ease
speak clearly and loudly so that the court reporter
can hear your answers.

THE W TNESS: Ckay.

HEARI NG OFFI CER WALLACE: Thank you.
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DAVI D PAUL DUNN,

havi ng been first duly sworn by the Hearing

Oficer, sal

St

o > O

A I

G ant sbur g,

th as foll ows:

DI RECT EXAM NATI ON

BY MR

ate your full

Davi d Paul Dunn.

PRI LLAMAN:

nane for the record.

VWere do you live?

live at 6971 Wl nut Ri dge Road,

Il1inois.

Q kay. M. Dunn,

[iving?
A I

engi neer for

Q Where is that

A It

Q kay.

Board briefly your educati onal

what do you do for

amcurrently a process nechani cal

Lockheed Marti n.

| ocat ed?

is located i n Paducah, Kentucky.

Can you tell

as your work experience since college?

A Yes, sir. M previous experience is with

an environnent al

consulting firmin Southern

I1linois, Massac Environnmental Technol ogi es.

wor ked at that

as a project

nmanager .

KEEFE REPORTI NG COVPANY
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experi ence as well
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Q Is that in the State of Illinois?

A Yes, sir, that is in Metropolis,
[I1inois.

Q Al right.

A My project duties included design of
renedi ati on systens, procurenent of material and
equi pent, supervision of construction,
installation of renediation systens, nonitoring and
mai nt enance plans, and review of corrective action,
LUST rei mbur sement packages.

Q Al right. Now, the experience you had
wi th Massac Environmental Technol ogies for five
years, was that from May of 1992 to May of 19977

A Yes, it was.

Q I don't knowif you stated it for the
record. What was your educational experience?

A I have a Mechani cal Engi neer's Bachel or
of Science Degree fromthe United States Mlitary
Acadeny at West Point.

Q Are you a Regi stered Professional

Engi neer ?
A Yes, sir, | am
Q In the State of Illinois?
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Q In connection with your work at Massac
Envi ronnental Technologies in Illinois, from May of
1992 to 1997, did you have occasion to design
construct, operate, maintain and cost out the water
treatment plants used at LUST cl eanup sites?

A Yes, | did.

Q Did you have consi derabl e experience in
t hat regard?

A Yes, that was ny basic job description.

I had a few other m scellaneous duties but in all
had maybe 8 to 12 ongoi ng projects through that
time period that involved those types of things.

Q In connection with those 8 to 12 projects
that you had, were all of those projects projects
that required interfacing with the Illinois EPA
LUST Section?

A Yes, they were.

Q kay. In any of those cases were actua
requests for reinbursenment nmade for those cl eanup
costs?

A Yes, they were.

MR, PRILLAMAN: | would proffer M. Dunn
at this time as an expert in the design

construction, operation, maintenance and costing of
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water treatnment plants at LUST cleanup sites in the
State of Illinois.
MR KIM Could I ask just a few
guestions of the w tness?
HEARI NG OFFI CER WALLACE: Yes, you may.
VO R DI RE EXAM NATI ON
BY MR Kl M

Q M. Dunn, | don't knowthat | amgoing to
have any questions about your qualifications but
just a little background, and I m ght have m ssed
this. You stated that you were previously with
Massac Environmental Engi neering?

A Massac Environnental Technol ogi es.

Q Massac Environnental Technol ogies. \What
were the dates that you were enpl oyed by then?

A From May 1992 through May 1997, roughly
five years.

Q Ckay. In that tine period how many
groundwat er treatnent system projects would you say
you wor ked on, total ?

A I would say | worked on about six. The
bal ance of those projects being sole renediation,
other alternative technol ogy projects.

Q So in your five years at Massac, there
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were approximately six groundwater treatnent

systens that you were directly responsible for?

A

Q

That's correct.

And

your duties included the design of

the treatnent systen?

A

Q

Yes.

And

t he actual construction of the

treatment systenf

A

No.

envi ronnent al

uni t.

Q

But

construct ed?

A

Q
A

Q

Yes.

And

Yes.

And

| was a supervisor. W had

techni cians that would fabricate the

you are aware of how those units are

the operation of a systen?

that involves your performng on site

duties and things like that?

A

Q

That's correct.

Do you renmenber, off the top of your

head, what the six projects were that you worked

on?
A

that |

Let'

s see. The Braun Anobco is an exanple

have been asked about. The station in
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Murfreesboro. There is a site in Canton
I[Ilinois. There was a site in St. Louis,
M ssouri. oviously, it doesn't really pertain
There was a site in Marion, Illinois.

Q And of these sites, were the rel eases
that were the subject of the renediation at the

site prior to or after Septenber of 19937

A Were the rel eases?

Q Yes, the rel ease confirnmati on dates.
A Rel ease confirmati on dates.

Q | ask that because | see your tenure

there sort of straddles that tinme period. You
started in May of 1992 and finished in May of

1997. Roughly speaki ng, how many of those projects
had a rel ease confirmation date that took place
after Septenber of 1993?

A Maybe hal f.

Q kay. Maybe hal f.

A The reason | question sone of that is in
sone cases the groundwater treatnment occurred
after. There may have been a site investigation
and then a LUST incident number assigned but |
don't particularly know the date, or ny invol venent

may have been after that particul ar date.
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Q Are you famliar with what | amgoing to
call the old LUST | aw and the new LUST law? If you
don't understand that, | can el aborate.

A Basi cal |y, yes.

Q Ckay. Wien | say old | aw and new | aw,
for the record, what | amreferring to as the old
law is the statutory provisions contained in
Section 22.18(b) of the Environmental Protection

Act whi ch has since been repealed. Wen | say new

law, | amreferring to Title 16 which woul d be
Section 57 of the Environnental Protection Act. Is
that --

A | don't particularly recall these as

section and statute nunbers. W have Agency
gui delines that they publish that tell you what the
cl eanup standards are from year-to-year

Q But you are generally famliar with the
terms old | aw and new | aw?

A VWl |, now, they had a new | aw cone out
this past year so --

Q Well, granted. W keep changing it, |
know. Well, let's put it this way. | guess what |
am asking is, and | think you m ght have answered

this, you said approximately half of those sites
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were sites that woul d have been where cl eanup or
remedi ati on woul d have been conducted under the old
| aw?

A VWhat portion are you distinguishing?

Q Your activities -- | amsorry. Could you
say that again?

A VWhat distinction are you nmaking as far as
old law? | amfamliar with when the Agency
changes their policy or prograns.

Q Wel |, the guideline, generally speaking,
is whether or not a release was confirmed before or
after Septenber 13th of 1993.

A kay.

Q Ceneral ly speaking, if it happened before
that date, it is considered, by ny term nol ogy, an
old law site. If it happens after, it is generally
a new |aw site.

kay.

Q So then using that guideline, do you
know, roughly, how many of your sites were the old
| aw?

A | woul d say about half.

Q About half. So of the six, approximately

two to three?
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A That's correct.

MR KIM Ckay. | have no objection as
to this witness being offered as an expert in terns
of how groundwat er treatnment systenms woul d be
designed and constructed and operated. Any
testinmony beyond that, though, | think we probably
would -- well, | would reserve an objection if the
testinony went beyond that scope.

HEARI NG OFFI CER WALLACE: W will have to
see. You may continue.

MR, PRILLAMAN. He is proffered, though
as an expert, also, in the costing of those
plants. He is proffered for that basis. | would
like a ruling that he is, in fact, an expert on
that issue, as well, unless you want to voir dire
himfurther on that.

MR KIM Well, | guess, then, | would
object to his being classified as an expert for the
pur poses being offered up on the basis that during
his five-year tenure at his forner place of
enpl oynment he has testified that he was directly
i nvol ved with approximately two to three sites
whi ch woul d neet the criteria of the case we are

tal ki ng about here which woul d be a groundwat er
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treat ment system which woul d have been constructed
and operated under the provisions of Section
22.18(b).

| don't know that two to three sites over
a five-year period would qualify as being an
expert. As a matter of fact, | don't think two to
three sites over a five-year period qualifies as an
expert.

MR PRILLAVMAN: | think that distinction
is illusory. There is no particular issue as to
whet her old or new | aw i npacts on the
reasonabl eness of this request that is before the
Board now. It is either reasonable or it is not.
And to try to draw that distinction and say that a
person who has spent five years on these sites in
connection with the costing of them requesting
rei nbursement for themand so forth, does not know
how to establish reasonabl eness, | think is an
illusory objection.

MR KIM Well, when you consider the
Board's standard in reviewing this should be the
citation that the Agency provided as the basis for
its denial, and that denial is a provision from

Section 22.18(b).
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I don't know that any commentary or
di scourse as to what m ght be reasonabl e under
Section 57 would have any direct relevance or if it
did it would take an additional step of proving up,
and | don't know that we need to go into conparing
Section 57 with Section 22.18(b).

HEARI NG OFFI CER WALLACE: All right.
Thank you. | understand your objection, but I am
not sure it goes to M. Dunn's qualifications as an
expert. | will rule at this time that M. Dunn
qualifies as an expert.

M5. PUCCINI: | amsorry. Could I, as a
procedural matter, just ask a question.

Since we are getting into a technical
area and we are going to have himtestify as an
expert, | may need to, fromtine to tine, consult
with ny client. | want to be able to do that
freely without effecting the discourse that we may
have | ater, because I will be exam ning M.
Kohrmann, and | want it on the record that we wll
not at all be discussing testinmony, but I may need
to consult with himon technical issues.

HEARI NG OFFI CER WALLACE: Well, keep it

down.
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DI RECT EXAM NATI ON (conti nued)
BY MR PRI LLAVAN

Q M. Dunn, calling your attention to Joint
Exhi bit Nunmber 1, which is the adm nistrative
record in this case --

A Yes.

Q -- including the application for
rei mbursement and t he Agency's deci sion, have you
had occasion to reviewthat file as it pertains to
the water treatnment plant provisions or parts
t her eof ?

A Yes, | have.

Q Ckay. Calling your attention, also, to
Plaintiff's Exhibit Nunmber 1, which is the Agency's
record in the Braun Anbco groundwater treat ment
system are you famliar with that file, as well?

A Yes, | am

Q Ckay. Would you tell the Pollution
Control Board where the Braun Amoco facility is
| ocat ed?

A The Braun Anpco is |ocated in
Pi nckneyville, Illinois.

Q Al right. You previously testified that

that was one of the projects while you were at
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Massac Environnental Technol ogi es that was under
your supervision and control ?

A That is correct.

Q kay. So you are familiar, then, with
the elements of the water treatnment facility that

was constructed and operated at that Pinckneyville

site?
Yes, sir.
Q Have you had occasion to also go by the
Onens facility in Geenfield, Illinois?
A Yes, | have.

Q Ckay. Have you had occasion to revi ew
t he worki ngs of that plant, the conponents of it,
the capacity of it and so forth?

A Yes, | have.

Q kay. So in conmparing the two
facilities, the Braun Anoco and the Owens facility,
isit fair to say that both of themare water
treatnent facilities?

A Yes, they are.

Q And both of themare |ocated at LUST
cl eanup sites?

A Yes, they are.

Q And both of them have been the subject of
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requests for reinbursenent to the Illinois EPA LUST
Secti on?

A Yes.

Q Ckay. M. Dunn, based upon your
educati on, background, and experience, and based
upon your know edge of the Owens facility, do you
have an opinion as to whether a request of
$3,500. 00 per nonth rei mbursenent for the rental of
that plant is a reasonabl e request?

A | believe it is reasonable.

Q Can you give us the basis for that
opi nion? And you can use the Braun Anpbco as a
poi nt of conparison if you wi sh.

A Ckay. The Braun Ampbco is a request for
rei mbursenment under slightly different
ci rcunstances. Wien | was the project manager for
this, the systemwas purchased and constructed and
installed and rei mbursenent was requested as a | unp
sum The ongoi ng operations of the site were
charged out through tine as they occurred.

The total anount that was spent to design
and fabricate and construct this unit, to instal
it, and to nonitor and naintain and to treat the

water as it was designed, is conparable, although
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not submitted in the sane formas what we have at
the Onens site, which ny understanding is the
initial charges for the purchase of the equi pment
and for the construction were billed at a nonthly

| ease rate as opposed to an entire up-front amount.

Q Are you testifying that you know what the
| unp sum cost was to build Braun Anbco and what the
ongoi ng operations cost the owner there, the tota
anount that was spent on all of these and what has
been requested to the Agency for reinbursenent at
Braun?

A I have a rough idea based on what is in
here, yes.

Q Ckay. Based on your know edge of that
site and on the information contained in
Plaintiff's Exhibit 1, could you tell the Board
when the operations began at that plant and if they

have ended?

A kay. The site was put into place in md
1994. It was still running at the time that | left
this May. | could not tell you if it is still in
operation. | believe that it is.

Q Your know edge and information is that

the plant at Braun has been running, up and running
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for at |east three years?

A That's correct.

Q And what is your testinmony as to the
total amount of noney spent on Braun Anopco that has
been rei mbursed by the Agency?

A The anmount that | am aware of up until
February of 1997 from the rei nbursenment packages
and, again, | don't have the nost recent expenses,
but nmy understanding is it is in the vicinity of
$155,000. 00 for the water treatment. Now, | want
to make a clarification on that. There is previous
work done at the site that will be on the Agency
records for soil treatnment. But | am not aware of
the cost on that.

Q We are not talking soil treatnent here,

t hough.

A Ri ght .

Q We are sinply tal ki ng about water
treatment plants that have been built in Illinois
under the LUST programthat have sought and
obt ai ned rei nbur senent.

A Correct.

Q Al right. And conparing the $155, 000. 00

down at Braun Anpco to the nmonthly rental of
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$3,500.00 a nonth, and assuming a three-year
running tine period, is it your opinion that the
$3,500. 00 per nonth charged out as a nonthly renta
is conparable to the $155,000. 00 charged out in a
different way at Braun?

A | believe that -- the two sites are
slightly different. | believe that for this -- if
you break out the services and the equi prent that
was provided for the Ovens site, that it is
equi valent to the sane services and the sane
equi prent in an approxi mate conpari son that we have
at the Pinckneyville site.

Q Did you believe when you submtted your
applications for rei nbursenment at Braun Anoco that
t hose charges were fair and reasonabl e?

Yes, we did.

Q Ckay. And then the Agency agreed with
you?

A Yes, they did.

MR, PRI LLAMAN: No further questions.

HEARI NG OFFI CER WALLACE: All right.
Thank you.

kay. M. Kim

MR KIM  Thank you.

77

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

CROSS EXAM NATI ON
BY MR Kl M
Q M. Dunn, before | begin, ny statenent
concer ni ng your numnber of sites and all of that, |
have no reason to believe that you don't know
anything. | mean, that you have not hing but the
nost deep wealth of information about this. It is
sinmply me being a | awer.
A That' s okay.
Q Let me ask you a little bit about sone of
the questions that M. Prillamn asked you.
First of all -- well, let's just go
straight to the Braun Anpoco site. Do you know who
prepared the rei mbursenent application for the

Braun site?

A Yes, | do.

Q Who was that?

A That was Mary Rye (spelled phonetically).
Q And what were her job duties there?

A She was an office manager. She did

bookkeepi ng, clerical type work.
Q Did you contribute to the preparation of
t he rei mbursenment application?

A Not to the preparation of -- no, not to
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t he preparation.

Q During the course of your tenure at
Massac, did you prepare any rei nbursenent
applications for reinbursenment that woul d have

addr essed rei mbursenment for a groundwater treatnent

syst enf?
A Prepare as opposed to revi ew?
Q Pr epare.
A No, | did not.
Q Did you revi ew sone?
A Yes, | did.

Q VWho prepared those? Again, the person in
your office?

A Yes.

Q So did you review the Braun application?

A Yes.

Q | ama little confused or | amlittle
sl ow on the uptake. When you said that the Massac
groundwat er treatnent system charges were a | unp
sum is that right?

A The way that we did our billing, which is
an approved Agency nethod, is when we have one of
t hese systens we buy all of the equipnent, and we

put an acceptabl e markup on that and charge that
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out to the Agency as a lunp sum The sane thing
with the design. That's an hourly rate, depending
on how many hours it takes to build the thing. It
is submtted as a lunp sum up front, as opposed to
being -- we don't split is up and charge it out
over several nonths.

Q VWhen you say "lunp sum " does that
contenpl ate that whatever price they pay will be
the price for the life of the groundwater treatnment
syst enf?

A No. There is additional charges because
you basically have the unit and then the equi prent
inside. There is constant ongoi ng mai nt enance and
repl acenent of parts. You have wear of the punps,
t he conpressors, things that when you do your
initial -- your bid and you put the system
t oget her, obviously, once it starts running you
have repl acenent costs.

Q So you woul d be separating out operation
and mai nt enance and what other costs woul d be
i ncluded, then, in that lunp sun? Design costs?

A Desi gn.

Q The initial equi pment purchase?

A Correct.
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Q The construction costs?

A Ri ght .

Q If this was not constructed on site, the
transportati on charges to the site?

A Correct. Your taxes, and the purchase of
the material, and your overhead and profit that you
tack on to that.

Q So aside from operation -- ongoing
operation and mai nt enance of the equi pnent,
everything el se woul d have been included in your
[ unp sun?

A Yes, | would agree with that.

Q kay. Is this -- you understand that the
| ease rate for the -- or the charge for the
groundwat er treatnent systemfor the Oanens site is
done on a nmonthly | ease basis?

A Yes.

Q When you said that the two charges were
rel atively conparable, you said you had to -- you
said they were slightly different and you had to
break out certain charges?

A Ri ght .

Q VWhat charges did you break out for Braun?

O for Omnens, rather?
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A Well, the difference between the sites --
your up-front costs that we tal ked about, the
equi prent and the design tinme, you have that as a
[unp sum like I said, up front. The Braun
i ncludes -- to ny understanding, part of the |ease

agreenment is that ongoi ng mai nt enance.

Q | amsorry. You nean Oaens?
A | amsorry. Yes, the Onens site
Q kay.

A As part of that nonthly allotnent is
additional to just paying for the equi prment and the
[unp sum the initial design. There is also
addi ti onal services that are provided that need to
be taken into account.

Q So those are additional things which were
not contenplated in your |lunp sumfor the Braun
site?

A That's correct.

Q How do you know that these additiona
services, or what have you, are included with the
monthly | ease rate that is charged for the Oaens
site?

A We reviewed their historical records for

this site and for sone other sites to determ ne
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what is in an average nonth, their expenses are
t hat they have.

Q Did you al so state, though, that you were
| ooki ng at what was provided or not provided by the
| ease?

A As far as an agreenent, | understand

basi cally what they provide as part of that |ease

agr eenent .

Q Have you seen the | ease agreenent?

A No.

Q Do you know what the | ease agreenent
provi des?

A | have a general understanding of it,
yes.

Q VWhat is your general understandi ng?

A My understanding is that the |ease
provi des for the equipnment, for the maintenance
that is required to replace any itens that break
down during the course of the project, any
additional trips that the field technicians need to
go back and replace or repair, the time that is
involved in that is included in that anount.

Q kay. Let's say that you don't take out

t hose charges that would be referenced by the
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| ease. In other words, you don't take out the

equi prent charge or the operation -- whatever
operation and mai nt enance charges you believe to be
included within the lease, is it safe to say in
your opinion, then, that the charges now are not
conparable and that, in fact, the Ownens site would
be nore expensive, by your previous testinony,
woul d be nore expensive than the Braun site?

A You are asking ne if it would be nore
expensi ve?

Q VWhat | am asking you is -- you said that
the two situations were slightly different; is that
correct?

A That's correct.

Q You said that to conpare themyou had to
take out certain factors in the Onens site; is that
correct?

A That's correct.

Q Those factors had to do with certain
operation and mai ntenance that woul d be provi ded?

A Ri ght .

Q And ot her types of perhaps equi pnent
repl acenent ?

A Sur e.
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Q And your understanding is that is covered
by the | ease?

A That's correct.

Q If you didn't know that | ease existed,
and if you didn't know that those things were
charged or were covered, then would your testinony
be that, in your opinion, the two rates would be
different and, in fact, the Onens charge woul d be
nor e expensive than the Braun charge?

A | believe it would be. | believe it
woul d be.

Q Ckay. Do you know how | ong a groundwat er
treatment systemis designed to last?

A I know typically how | ong the conponents
in a groundwater systemlast. They require
frequent mai ntenance and repl acenent. When we
typically design a systemwe try to keep it in the
three to five year tine frane for the sake that the
client is alittle nore at ease with the shorter
time franme. You can, obviously, design a system
that is going to take 20 years to cleanup a site
versus spendi ng a huge anmount of noney up front and
clean it in |ess.

Q I s there an understandi ng when you enter
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into this agreenent, for exanple, with the Braun
site that since this was noney being paid up front
that the only things that they would need to pay on
a regul ar basis after that would be operation and
mai ntenance as to the life of the -- the design
life of the treatnment systenf

A | don't think there is any necessary
understanding as far as the client. They are aware
that at certain times things break down and have to
be replaced so there are additional costs that are
associ ated. The longer the systemsits in place
t he nore expensive that becomes.

Q Wul d you say that if a systemwas going
to be at a site for three years, as opposed to that
systemwas going to be at the site as opposed to
six years, the six-year site would be nore
expensi ve?

A Vll, yes, it would.

Q VWhat about if the treatnment system was
going to be at the site just for one year as
opposed to three years? Wuld that be |ess
expensi ve?

A Assum ng that they were both designed

equally. | could design one to sit there for a
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year that woul d cost $500, 000.00 versus one that
the owner has tine, ten years, and they don't care
that m ght --

Q So there is --

A -- be $20, 000. 00.

Q | amsorry. So there is a difference in
how you design a systen?

A That's correct.

Q VWhat ki nd of considerations do you take
into -- well, let ne back up. You are saying one
of the primary considerations would be the design
life of the systen?

A That's true.

Q And let's say you were designing a system
to last longer. Wat kind of considerations would

you take into account?

A You generally woul d use nore expensive
equi prent. If you go get an air conpressor at
Samis it is going to last a short period of -- a

relatively smaller period of tine as opposed to if
you were to go and get an industrial grade
conpr essor .

Q So | shouldn't go to Samis to | ook for

conpressors?
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A I didn't --

HEARI NG OFFI CER WALLACE: Not if you want
it tolast a long tine.

Q (By M. Kin) Wuld other equi prent pieces
al so be simlar in that some pieces mght be nore
expensi ve because they woul d be designed to | ast
| onger ?

A That is correct.

Q VWhat ot her types of equi prent mght fal
into that category?

A Your punps, blowers, nost of your
mechani cal novi ng parts.

Q kay.

A Some of your itens that just wll wear
because of the nature of treating the groundwater.
If it has sedinment or things it will wear out your
equi prent over a period of tinme.

Q Ckay. Maybe you can't even do this or
maybe this is hard to quantify, but when we are
tal ki ng about the high end and | ow end type of
thing, in your opinion, let's say -- well, let's
tal k about conpressors. |If you were going to buy
sonmething for a relatively straightforward site

that was not expected to last a long tinme versus
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sonet hing that you wanted to | ast for a nunber of
years, what kind of price difference could we be
tal ki ng about there?

A You could go two to three times.

Q Two to three times. There is that nuch
fluctuation?

A Uh- huh.

Q Wul d that be consistent with some of the
ot her conponents at the site?

A Yes, it woul d.

Q Do you know what the design life is for
the Onens site?

A I would say | think we | ooked at three
years as what they gave us originally when they put
it together.

Q VWhen you say they gave you --

A Well, part of the -- | wasn't involved in
the original design.

Q I amsorry. | amtalking about the Oaens
and not the Braun site. |Is that what you are
referring to?

A Ch, okay.

Q I am asking you do you know what the

design life is for the groundwater treatnment system
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that is at the Onens site?

A | believe it is three years.

Q Three years. Ckay.

A Yes, three years.

Q And would -- if the design life for a
systemwas going to be three years, would the |ease
then cover three years?

A Wll, the -- | would say it would
probably extend because at the end of three years

you typically have a lot of itens that you have to

repl ace, so you still have those ongoi ng
expenses - -

Q kay.

A -- that you continue to carry through

The longer the site is there, the nore
deterioration and the nore itens you generally have
to repl ace.

Q kay. Did you have any opportunity to
| ook at any aspect of the application that was
prepared by Oamens and that was submitted to the
Agency on or about May 28 of 1997, before the date
of July 18th, 1997?

Let me ask it this way. Did you have a

chance to | ook at the rei nbursement application
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that Onens subnmitted prior to the tinme that the
Agency made its final decision in this case?
A In regard to the treatnment system | ease?
Q Yes.
A Yes, | did.
Q Ch, you did look at this before that
dat e?

A No, | did not.

Q Ckay. So you did not |ook at the
rei mbursement application submtted by Ovens in
this case before July 18th of 199772

A No, | did not.

Q In fact, is it safe to say that you have
only been involved with this relatively recently?

A That's true.

Q How recently woul d that be?

A About a week ago, possibly.

Q Ckay. W tal ked about -- you were
describing that there could be a fluctuation in
charges between the equi pnent costs dependi ng on
how | ong you were designing a systemto |ast?

A That's correct.

Q Whul d the design time for sonmething like

t hat change al so?
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A You nean the engi neeri ng expense for --

Q Right. | guess what | amsaying is if
someone canme to you and said | would like you to
design a facility, a treatment systemthat is going
to last for two years, and | would also like you to
design one that is going to last for five years,
would it take | onger to design one as opposed to
t he other?

A I would think that the shorter period of
time would take | onger to design

Q Ckay. So dependi ng upon the time of
the -- dependi ng upon the expected duration of the
treatment system there could be nore additional --

A Yes, there could be, because the shorter
duration systenms will generally have nore equi pnent
i nvol ved. You nay have nore punps. You nay have
nmore things involved to shorten the tinme period.

It would probably require nore design tine.

Q Ckay. What about putting the treatnent
systens together? Wuld, like you say, if a
shorter termsystemhas nore parts would it take
| onger to construct than sonething that is maybe a
| onger termsystemthat is maybe a little nore

strai ghtforward and sinplistic?
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A It probably would, yes.
MR KIM Ckay. Just one nonent.

HEARI NG OFFI CER WALLACE: Ckay.

MR KIM | don't think I have anything
further.
HEARI NG OFFI CER WALLACE: All right. M.
Prillaman
MR PRI LLAMAN:  Yes.
REDI RECT EXAM NATI ON
BY MR PRI LLAVAN
Q M. Dunn, just sone clarification
guestions. In answer to one of M. Kinls

guestions, you said that under sone circunstances,
the Oaens charges of $3,500.00 a nonth coul d be
nor e expensive than the Braun Anbco char ges.

Here is my question. |If over a
t hree-year period Braun Anbco has run up
$155, 000. 00 in charges, and over three years at
$3,500.00 a nonth the cost to M. Onens is only
$126,000.00 a month, howis it that you said that
the Onens charges are greater than the Braun
charges? | didn't understand your answer. That's
why | am asking for a clarification.

A Ckay. The two sites, as far as going
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t hrough the bookkeeping, are different to separate
because they are done under two di fferent nethods.
The sites basically have a ot of simlar things
that have to be done to them The Braun Anpbco
site, all the equipnent and all the work is done as
it occurs. It is charged as it occurs. The Owens
site, you do sonme of the sane work that is charged
as it occurs, sone of the nmonitoring as it occurs.
However, some of it has been prorated out over a
time period for the lease. So trying to
reconciliate all these nunbers where you have it
all the same is where the difficulty is.

Q Did you understand M. Kims question?
didn't know what the question was, but your answer
was there could be a circunstance under which the
nmonthly rental charge of $3,500.00 at Onens exceeds
t he expense at Braun Anbco. | didn't understand
your answer. Maybe you didn't understand the

guestion. Can you tell us what you were talking

about ?
A The way that's phrased | don't. | don't
know that | necessarily agree with that. | don't

recall the question either that brought that up

Q Can you think of a circunmstance under
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whi ch the charges in Onens at $3,500.00 a nonth for
36 nmonths, which is the life of the plant, or the
expected life of the plant, which totals

$126, 000. 00, woul d be nore expensive to M. Oaens
had he used the accounting nmethod used in Braun
Anoco which in three years total ed $155, 000. 00?

A No.

Q Ckay. Also, you tal ked about the |ease.
Do you understand that is a verbal lease with M.
Oonens?

A I was not famliar with the arrangenent
of how the | ease was taken care of.

Q You were asked about the way in which the
Braun Anoco application was put together, and you
said that you reviewed that application for
rei nbur senment ?

A That is correct. W -- | was not the
pr of essi onal engineer to stanp this. However, the
i ndi vidual that brought it to me, we sat down and
went page by page through all of the charges to
ensure that they were, in fact, for the site and
the hours that were incurred.

Q Ckay. So you played a major role in the

preparati on of the application for reinbursenent at
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Braun?

A The review of it.

Q The review of it. Ckay.

A | didn't take all of the bills and --
that's what | assume by preparation, xerox the
bills and make this book

Q The clerical work you didn't do?

A No.

Q Al right. |In conparing the charges at
Onens at $3,500.00 a nonth to what you know has
been charged and rei nbursed at Braun Anmpoco, did you
take into consideration the nunber of tinmes that
each plant is visited and i nspected?

A Yes, | did. Looking at the maintenance
record and the frequency, the Braun Anoco, when we
originally wote the permt, was for one visit per
month for the field technicians to go up and
conduct sanpling and do whatever nai ntenance was
required. The Omens site is permtted and approved
for once a week which, typically, you are going to
have a shorter duration project because of that.

The Pinckneyville site, you will have a
mai nt enance break down that occurs in the m ddle of

the nmonth, so the system subsequently, shuts down
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for two, possibly three weeks until your next trip
there and you di scover that it has not been
functioning. So you lose tinme in the sense of the
entire duration of the project.

VWereas, with the Omens, they visit once
a week and ny understanding is that if they have
any mai ntenance probl ens they address that
i medi ately, and that is part of the |ease
arrangenent, that they go and do whatever repairs
and cone back at that tine.

Q So fromthe standpoint of cost to the
LUST fund, the once a week visit is a better dea
for the State, is it not?

A | would say in general, fromny
experience with Braun, that we typically experience
mai nt enance problens in the mddle of each nonthly
event which draws out and, obviously, the |onger
this project sits open the nore permtting tine,

t he nore engi neering oversight, the nore technica
field trips, the longer the systemsits there, the
nore expensive, the nore replacenment itens.

Q You are referring to Braun now?

A Braun, correct.

Q Whereas in Omnens --
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A VWhereas in the Ovens case, | think a | ot

of that is elimnated or reduced.

MR, PRI LLAVAN: | have no further
guesti ons.
HEARI NG OFFI CER WALLACE: All right. M.
Ki m
RECROSS EXAM NATI ON
BY MR Kl M
Q Unfortunately, M. Dunn, | have a few
mor e

kay.

Q Let's go back to the question that I
asked you.

A kay.

Q The question | asked you was this. Wen
you were conparing the | ease rate for the Onens
site and the charges, the lunp sumthat you
incurred at the Braun site, | believe your origina
testimony to M. Prillaman's question was you have
to play with the nunbers a little bit to get an
equal conparison because there are certain things
that are included within that $3,500.00 for the
Onens site that were not included in the Braun |unp

sum and, therefore, if you take those out then the
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nunbers get a little closer; is that correct?

A Yes, that's correct.

Q O herwi se, the Onens nunbers, if you
don't take those nunbers out, in other words, if
you don't take that consideration into account,
that there is some &M that woul d be included or
there m ght be sone equi pment repl acenent that is
i ncluded, if you don't take that into account then
the Onens facility is nore expensive by conparison
than the Braun site; is that correct?

A That foll ows, yes.

Q Ckay. Wen you were taking -- when you
wer e nmaking that conparison with the Braun site
versus the Omens site, you were assumng that the
Onens site had a three-year term a three-year
design life?

A That's correct.

Q VWere did you learn that it had a
t hree-year design life?

A The corrective action plan that was
devel oped for this site specified that based on the
recovery rate, the constituents that were on site,
that were present in a three-year tinme period was

appropriate for the equi pnent that is install ed.
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Q kay. Was there information -- you said
you referred to the corrective action plan?

A Ri ght .

Q VWhen you were doi ng your conparison and
when you were arriving at your testinmony or your
opi nions today, was there information outside of
t he rei mbursenment application that you took into
account aside fromthe corrective action plan, any
ot her information?

A To lead nme to believe that it was a
t hree-year systen?

Q No, to lead you to believe that the costs
m ght be conparable? This goes back to your
ori gi nal answers.

A Ch, previous experience. | went and
| ooked at the site, and | ooked at the equi prment
that was in there and based upon the capabilities
of it, and that was where | generated that.

Q But there is also the additiona
i nformati on regardi ng what charges in terns of
operation and mai nt enance and equi pnent repair that
woul d be incl uded?

A Ri ght .

Q That is also information you received
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froma different source?

A No, | received that fromthe consultant.

Q Ckay. But | amsaying that was outside
of the application?

A | say that but, again, in ny previous
experience | conpared the -- what they had in their
mai nt enance | og as going to a site and having to do
repair functions, to nmy previous experience on our
sites as to how frequently we had to change things,
and they were conparabl e.

HEARI NG OFFI CER WALLACE: They were or
were not ?

THE WTNESS: They were. | did not just
blindly | ook at their maintenance and say that was
st andar d.

Q (By M. Kin) | understand what you are
tal ki ng about how many trips were nmade or what the
frequency of --

A The general cost to do it.

HEARI NG OFFI CER WALLACE: Don't tal k over
each ot her, please.

THE WTNESS: | am sorry.

MR KIM | amsorry.

Q (By M. Kin) | don't nean to cut you
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off. | apologize. What | am asking about is not
so much information regardi ng the frequency of the
trips to the site. | am asking about the

provi sions that would state that sonme of those
trips or maybe nost of those trips or even all of
those trips, | don't know, that some of those trips
woul d be included within the $3,500.00 a nonth.

Was that information -- where was that information
provi ded to you?

A From the consul tant.

Q Ckay. Is it your understanding that the
trips to -- the operation and mai ntenance trips to
the site are conducted on a weekly basis for Onens?

A | believe it is nore frequently. They
have a permitting requirenment to be there weekly.
My understanding is if they encounter a maintenance
probl emthat they cannot address on the spot, when
they have to get a part or take sonething and get
it repaired they will go back and sone tine in
between that interval they will make another trip
back at their expense as part of the | ease to get
it up and running as quickly as possible.

Q Is it your understanding that those

weekly trips, the operation and mai ntenance trips
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are included in the price of the | ease?

A The weekly nonitoring trips are -- |
understand are billed extra. They are part of the
regul atory requirenent. Those are done as a
separate itemthat is submtted

Q The nonitoring would be separate but the
operation and mai nt enance woul d be incl uded?

A For the npbst part, yes.

Q kay.

A Yes. Like |I said, if they show up there
to do their sanple and if there is sonething that
they can readily fix within a short period of tine
t hey woul d do that.

Q Again, the basis of this information is
i nformati on supplied to you by the consultant; is

that correct?

A That's correct.
Q kay.
MR KIM | don't think I have anything
further.

HEARI NG OFFI CER WALLACE: Just one point,
M. Dunn. Wen was your degree conpl eted?
THE WTNESS: In 1989

HEARI NG OFFI CER WALLACE: Al right.
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Thank you, sir. You may step down.
MR PRILLAMAN: | did have one
clarification question.
HEARI NG OFFI CER WALLACE: All right.
FURTHER REDI RECT EXAM NATI ON
BY MR PRI LLANVAN
Q Just to nake sure | understand this
conparison in the case in which the Onens $3, 500. 00
m ght be nore expensive than Braun, that was
conpari ng equi pnent only, was it not? That was not
conpari ng mai ntenance and operations, was it? |
t hought | understood you to say, and you tell ne,
the way M. Kimasked it the second tinme, he asked
about the lunp sumat Braun. There was not a |unp
sum application at Braun for ongoing activities,

was t here?

A No.
Q kay.
A You had periodic submttals.

Q Your comparison in answer to M. Kinls
guestion had to do with the [unp sum portion of the
Braun Anobco request --

A Correct.

Q -- dealing with the design and
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construction versus the $3,500.00 a nmonth at Owens?
A Correct.

MR, PRI LLAVMAN:  kay. No further
guesti ons.

MR KIM Nothing further.

HEARI NG OFFI CER WALLACE: Thank you, M.
Dunn.

(The witness left the stand.)

MR PRILLAVMAN: | would offer into
evidence at this tine Plaintiff's Exhibit Nunber 1.

HEARI NG OFFI CER WALLACE: All right. M.
Ki n?

MR KIM | was briefly going through
Plaintiff's Exhibit Number 1, and | had sone
guestions, | believe. 1Is it ny understandi ng that
Exhi bit Nunber 1 is nmade up of a series of final
decision letters fromthe Agency and acconpanyi ng
applications for rei nbursement submtted by Braun?

MR PRILLAVMAN:  Yes. It is the Braun
Amoco file, | believe, as obtained pursuant to the
Freedom of Information Act.

Becky, is that correct?

M5. McCRAY: That's correct.

MR PRI LLAMAN:  Yes.
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MR KIM Ckay. Well, for exanple, and |

don't think you did this pagination. | don't know
who did the pagination. Maybe you did. | don't
know.

M5. McCRAY: We did. W did that in our
of fice.

MR KIM Ckay. Fabulous. |If you |ook
to page 8 of the exhibit, that references a March
27, 1996 letter to M. Braun fromthe Illinois EPA;
is that correct?

M5. McCRAY: That is the March 26, 1996
letter, yes.

MR KIM And in that letter in paragraph
3 it states that on Novenmber 13, 1995, the Agency
recei ved your conplete request for paynent for this
claim

MB. M CRAY: Right.

MR KIM Ckay. Where is that --

HEARI NG OFFI CER WALLACE: \What is your
obj ecti on?

MR KIM M objection is that the
information here -- sonme of this -- well, first of
all, 1 would object as to relevance. | don't think

that the information contained in this exhibit has

106

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

any bearing, whatsoever, in the review that was
conducted by M. Kohrmann

Second, | woul d object that sone of the
docunments in this exhibit are a little bit -- are
not consistent in the sense that there is a fina
decision letter, but then there is no application
upon whi ch that decision was nmade, and then there
is another letter, and then there is an
application, but then there is sonetinmes two and
three letters together, fromwhat | can tel
qui ckly here, that don't have any acconpanyi ng

application.

I don't know what -- looking at this
letter on pages 8 through 9 -- actually, | guess,
it goes from8 through 10. | have no idea what

rel evance that letter has in any way, shape, or
formto the case here because there is no statenent
inthis letter regarding a groundwater treatnent
system and there is no application that this
letter references that discusses a groundwater
treatment system So | think there are parts of
this exhibit which not only don't have any

rel evance, but are inconplete for purposes of their

of f eri ng.
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HEARI NG OFFI CER WALLACE: Ckay. Ms.
McCr ay.

MS. McCRAY: Al though the application may
not be located directly behind that letter, we
believe it may be in the file. This is the order
that the file was sent to CABMin response to the
four-year request, the order that the Agency keeps
their file. W have sinply copied the Agency's
file as they provided it to CWBM

HEARI NG OFFI CER WALLACE: You are
representing that this is in the order received by
you?

M5. McCRAY:  Yes.

MR KIM | have no objections as to the
authenticity. | certainly amnot going to state
that -- I amnot going to make any observati ons on
the formthat we keep our FOA files. | amjust
sayi ng that, again, on page 18 through 19 there is
a final decision letter which references a request
for paynment, and I am not exactly sure where
that -- | assune that's the one that is -- well, |
don't think that is the one on page 22, because
that has a different date. So | don't know what --

my problemwith this is that there are letters that
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are not following with the application

HEARI NG OFFI CER WALLACE: Well --

MR KIM Aside fromrel evance.

HEARI NG OFFI CER WALLACE: Ckay. Taking
your | ast objection first, based upon Ms. MCray's
representation that this is how the Agency sent it
to them either to the lawfirmor to CABM there
is no way of determ ning what the order should be
except that's the order that the Agency sent it
in. So that is, | think, presuned the order that
it is kept in. So | don't see any valid objection
based upon the fact that that is how the Agency
responds to FO A requests.

MR KIM But | think that is -- | don't
mean to interrupt. But | think that's two
different issues. The manner in which the Agency
responds to a FO A request is one thing, conducted
by certain standards. The manner in which its
evidence is offered for being admitted i nto hearing
is entirely another.

If they can't show -- this, inny mnd --
| understand the purposes they are trying to offer
this, but if they don't have the second hal f of the

first half -- in other words, here is a letter that
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says you did this, and here is the application that
contains the information that it is based on, and
then --

HEARI NG OFFI CER WALLACE: Ckay. Do you
want to recess the hearing and drag M. Qakley in
her e?

MR KIM No.

HEARI NG OFFI CER WALLACE:  Ckay.

MR KIM Well, there, again, | don't
know what M. Cakley would testify to either, other
t han --

HEARI NG OFFI CER WALLACE: Hi s nane is on
a lot of these letters, isn't it?

MR KIM Again, | have stated that |
have no -- we have no objection as to the
authenticity of these docunents.

HEARI NG OFFI CER WALLACE: Ckay. In terns
of relevance, | believe that M. Dunn testified
that he reviewed these files in rendering his
opinion. So for that purpose it becones rel evant
and it is admtted into evidence.

(Wher eupon sai d docunent was
admitted into the record as

Petitioner's Exhibit 1 as of
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this date.)

HEARI NG OFFI CER WALLACE: Did you nove
Nurber 2?

MR, PRI LLAMAN. W are going to have sone
nore testinony on Nunber 2 with the next witness.

HEARI NG OFFI CER WALLACE:  Ckay.

MR, PRI LLAMAN: | thought we would offer
it at that tine.

HEARI NG OFFI CER WALLACE: Ckay. |

t hought | heard you say 1 and 2. Cbviously, |

didn't.
kay. Let's go off the record.
(Di scussion off the record.)
HEARI NG OFFI CER WALLACE: Back on the
record.

MR, PRI LLAMAN: Becky McCray is going to
handl e t he next wi tness.

HEARI NG OFFI CER WALLACE: Ckay.
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(Wher eupon the wi tness was
sworn by the Hearing O ficer.)
HEARI NG OFFI CER WALLACE: Agai n, pl ease
speak clearly and loudly so we can all hear
especially the court reporter
CAROL LYNN ROWE,
havi ng been first duly sworn by the Hearing
Oficer, saith as foll ows:
DI RECT EXAM NATI ON
BY M5. M CRAY:
Q Whul d you pl ease state your nane for the
record.
A Carol Lynn Rowe.
Q And what is your job?
A | am President and Seni or Environnental
Ceol ogi st for CABM Conpany.
Q Could you briefly sunmarize for us,
pl ease, your educational and career experience
begi nning with col | ege?
A | graduated in 1984 from Sout hern
[Ilinois University as a geologist. | conpleted

grad school in environnental studies and public

adm nistration in 1987, | believe. At that tine
franme | was enployed at the Illinois Environnental
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Protecti on Agency as an intern, and stayed there as
an environmental specialist working in the
groundwat er section for public water supplies.
| left the Agency in | think it was 1988,
and | went to work at A d Ben Coal Conpany doi ng
environnent al reclamati on and engi neering work. |
returned back to state government in 1989 with the
Departnment of Agriculture and set up their
agricul tural chem cal contai nment program
Fromthere | went to the Departnent of
Ener gy and managed the coal adm nistration
program Then | started this business, and have
been doing this part-tine since 1991 and full-tine
si nce 1993.

Q In your work at the CWBM Conpany, have
you had the opportunity to provide consulting
services to owners and operators of |eaking
underground storage tank facilities?

A Yes, | have.

Q Approxi mat el y how many such projects have
you wor ked on?

A Approxi mately 60 to 70

Q Approxi mat el y what nunber or percentage

of those projects would have included a corrective
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action plan which included the design
construction, operation and mai ntenance of a
groundwat er treatnent systemsimlar to the Onens
syst enf?

A Approxi mately 15.

Q And you are famliar with the Onens GO |

Conmpany facility in Geenfield, Illinois; is that
correct?
A Yes, | am

Q Can you give us a brief background of
CWBM s services that have been provided to Onens?
A The inci dent was recorded in 1989
followi ng a tank renoval and we entered a
contractual agreenent with the Onens G| Conpany
in, | believe, very early 1994 and fromthere
conpl eted 20- and 45-day reports, a site
i nvestigation, and devel oped a corrective action
pl an and then inplemented soil and groundwat er
remedi ation.

Q So you performed an investigation of the
soil s and groundwater at the facility?

Yes, we did.
Q VWhat did that investigation reveal?

A There were |l evels of soil and groundwat er
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contam nati on that exceeded the | and objectives in
force at the tinme and required some type of
remedi ati on.

Q Did you discuss with M. Oaens the
alternatives for performng corrective action?

A Yes, we did. W |ooked at several
di fferent options when we devel oped our corrective
action plan

Q VWi ch option did you decide on?

A Source renoval and trench installation
and groundwater recovery and renedi ation treatnent.

Q And the corrective action plan for
design, construction, operation and mai ntenance of
t he groundwat er treatnment system was approved by
t he EPA?

A Yes, it was.

Q Did you discuss with M. Oaens the
options for paying for the work required by the
corrective action plan?

A Yes, we did. He was facing considerable
expense. W thought it would be cheaper in the
l ong run, assuming the system woul d probably
operate approximately three years -- that was our

estimating year for design and cost and everything
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else. And we believed at the tinme that rather than
constructing a unit at the facility that it would
be cheaper in the long run to put a systemon site
that we woul d be responsi bl e for maintaining.

Q So CWBM di d not purchase a groundwater
pl ant from an outside vendor?

A No, we did not.

Q You said that you used three years as
your estimate of the life of the groundwater
treatnment plant. How did you arrive at that
esti mate?

A Based on the |evels of the contam nation
at the site and the type of renediation. W
expected it to be renediated within three years.

Q Did CM\BM enter into an oral agreenent
with Omens to design and construct and operate and
mai ntai n the groundwater treatnent plant?

A Yes, we did. It followed the terns of
our standard contract with M. Ownens.

Q VWhat was the | ease rate agreed upon?

A $3, 500. 00 a nont h.

Q Can you tell us, for $3,500.00 a nonth
what services and equi pnent and ot her itens that

CWBM provi des to Onens?
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A W& were responsi ble for the design of the
system and the construction, which included al
| abor, materials, subcontractors, electricians and
so forth, the conputer system the progranmm ng of
it, and the mai ntenance of that system The
system the -- anything external to the systemwe
woul d have consi dered, you know, beyond the scope
of the |ease.

But that system we would keep it
operational and any overhead, support, additiona
parts that we would have to purchase, additiona
trips to the site to nmake those repairs woul d al
be included in the | ease agreenent.

Q Are you aware of other instances in which
t he Agency rei nburses costs based upon | ease
agreenment s?

A In our situation we have had five sites
that have had simlar type systens, sinmlar type
sites with the sane | ease rate approved.

Q Let me clarify for a monent. | guess ny
guestion is other types of corrective action itens
besi des groundwat er treatnment system pl ants?

MR KIM (Objection. Nothing outside the

groundwat er treatnent systemis at issue here.
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Anyt hing el se would be irrel evant.

M5. McCRAY: | amjust trying to
establish that the Agency has in the past accepted
items that were | eased and not purchased and
rei nbursed costs for |ease of itens rather than the
purchase of itens that were used in corrective
action.

HEARI NG OFFI CER WALLACE: (bj ection
sust ai ned.

Q (By Ms. McCray) Has the groundwater
treat ment system been desi gned and constructed for
the Onens facility?

A Yes, it is operational

Q Can you tell us about when the system
becane operational ?

A | believe it was Decenber of 1995.

Q Did CWBM charge $3,500.00 a nonth for the
| ease during the design and constructi on phases?

A No, we did not. W didn't -- no charges
were assessed until the systemwas at the site and
oper ati onal

Q As part of CWBM s services to Onens, have
you prepared and submitted to the Agency requests

for reinbursenment fromthe Underground Storage Tank
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Fund?

A Yes, | have.

Q I am going to hand you what we have
marked as Plaintiff's Exhibit Nunmber 2. Can you
identify for us, please, what Plaintiff's Exhibit
Nurmber 2 includes?

A This includes -- first is an Agency
review | etter dated March 6, 1997, to the Owens QG|
Conmpany. It was the billing period of COctober 1st,
1995 to February 29, 1996.

Q In general, to lead the witness a bit,
woul d you agree that Plaintiff's Exhibit Nunmber 2
i ncl udes three previous requests -- excerpts from
three previous requests for reinbursenent submtted
by you to the Agency?

A Yes, it does.

Q Those excerpts include all docunentation
you woul d have presented to the Agency in support
of reinbursenent of the $3,500.00 per nonth | ease
costs?

A Yes, it does.

Q And it also -- Plaintiff's Exhibit 2 al so
i ncl udes the Agency's reinbursenent determ nations

with respect to those three packages?
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A Yes, it does. Each package has the
Agency review letter, our summary of the contents
of the billing package, a sunmary sheet identifying
expenses for each nonth, and, again, on the
Agency's fornms another Agency formlisting the
equi prent used at the site where we identify the
groundwat er treatnent system and CWBM s proj ect
expense summary for that particular nonth, and then
each nonth has the sane itens, the sanme sheets on
t he Agency --

Q And each package woul d cover severa
nonths; is that correct?

A Yes. This package --

Q Well, that's ny next question. The first
submttal that is there in Plaintiff's Exhibit 2,
can you tell me the period for which those bills
were submitted?

A Cct ober 1st, 1995 to February 29th,

1996. It was received by the Agency on Cctober
1st, 1996.
Q And turning to the first summary page --
MR KIM | amsorry. Cctober or
August ?

THE WTNESS: | amsorry. Wat did
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say?
MR KIM | think you said Cctober
THE WTNESS: | nmeant August 1st.
MR KM Ckay.
Q (By Ms. McCray) Turning to the first page
whi ch you have called a summary page, | think it is

the fifth or sixth page. It is the sixth page
there.
MR KIM \What is the heading on that
page?
THE WTNESS: It is the Agency's -- it
says small table, John.
HEARI NG OFFI CER WALLACE: Read the
headi ng for us.
THE WTNESS: Illinois Environnenta
Prot ecti on Agency, Underground Storage Tank
Program request for payment of corrective action
costs. Summary sheet for all charges in this
billing package.
MR KIM  Thank you.
Q (By Ms. McCray) For what period does that
summary sheet cover?
A This sheet covers the nonth of Novenber

of 1995.
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Q And during the nmonth of Novenber of 1995

did you charge Oaens $3,500.00 a nonth --

A No.

Q -- for the | ease?

A No.

Q VWhy didn't you?

A The systemwas not on |ine yet at that
tinme. It was under construction

Q If you can locate in that package that

same type summary sheet for the next nonth in that
billing package.

A Decenber 1995 incl udes what woul d have
been the first charge for the | ease of the
groundwat er treatnent system

Q After you submtted that first package
there, that first rei nbursenent package to the
Agency, did the Agency call you or wite you to
request additional docunentation to denonstrate
that the $3,500.00 per nonth was a reasonabl e | ease
rate?

A No, they did not. W submitted it in
this format and it was subsequently approved, so we
felt that this was --

MR KIM (bjection. This is a
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narrative.
HEARI NG OFFI CER WALLACE: Yes.
Sust ai ned.

Q (By Ms. McCray) Did the Agency deem
$3, 500. 00 per nonth unreasonable in this case and,
therefore, ineligible for rei nbursenent?

A No, they did not.

Q Ckay. Let's nove to the second request
there in that package. Can you identify that for
us, for what tine period are those costs?

A This was the billing period March of 1996
to May of 1996.

Q In that billing package did you include
requests for reinbursement of $3,500.00 per nonth
for each of those nonths --

A Yes, we did.

Q -- for lease of the groundwater treatnment

A Yes, we did.

Q I's the docunentation that you provided to
t he Agency identical to the docunentation that you
provided in your first submittal ?

A Yes, it is.

Q After you filed that reinbursenment
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package with the Agency, did the Agency contact you
and ask for any additional information?

A No, they did not.

Q And did the Agency reach a fina
determ nati on on that package?

A Yes, it was approved in full on February
19t h, 1997.

Q Then nmoving on to the third submttal in
t hat package, can you tell us for what periods the
costs there were incurred?

A June 1st, 1996 to August 31st of 1996.

Q And does that package include a request
for rei mbursenent of $3,500.00 per nmonth for each
of those nonths for |ease of the groundwater
treatment systenf

A Yes, it does.

Q After you filed that request with the
Agency, did the Agency contact you to ask you for
additional information to denonstrate the
reasonabl eness of the $3,500. 00 per nonth |ease
costs?

A No, they did not.

Q Did the Agency approve that for

rei nbursal, the $3,500.00 per nonth?
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A Yes, it was approved in a letter dated
February 19th of 1997.

Q Directing your attention nowto the
adm ni strative record, what has been marked Joi nt
Exhibit 1, I will ask you to | ook at page 11 of
Joint Exhibit 1, and if you could briefly | ook
t hrough pages 11 through 111. Just flip through,
and can you identify those docunments for ne,
pl ease?

A Yes, this is the request for
rei mbursenment for the period of Decenber 1996
t hrough February of 1997.

Q Can you identify for me by page numnber
the information included in that request for
rei mbur sement whi ch supports rei nbursenent of the
$3, 500. 00 per nonth | ease cost?

A It is identified on the sunmary page,
page 15.

Q That woul d be for what nonth?

A Decenber of 1996.

Q Are there any ot her pages that support
rei mbursement during Decenber 19967?

A There is the equi pment formfor that

nmont h on page 23.
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Q That's an Illinois Environnenta
Prot ecti on Agency fornf?

A Yes.

Q kay.

A CW\BM expense sunmary on page 26.

Q Are there docunments to support the

charges during the nmonth of January of 19977

A There is simlar docunents, the summary

sheet on page 40, the equi pnent summary sheet

page 52, and the expense summary on page 54.

on

Q Can you identify the docunents in support

of the charges for the nmonth of February of 19977

A The Agency formor the Agency sunmary

sheets for all charges in the billing package

on

page 80, the equi pnent summary sheet on page 88.

There shoul d be an expense summary sheet in here

also that | amnot putting ny finger on. It is

identified in the actual statenent on page 99.

don't see the summary sheet, our sunmary sheet.

Q Did you prepare the request for
rei nbur sement ?

A Yes, | did.

Q Wbul d you have included a summary sheet?

A Uh-huh, as it is a standard part of
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nmont hl y package.

Q Is the information that is included in
this request for reinbursenment in any way different
fromthe information that was included in support
of the $3,500.00 per nonth | ease cost in the three
previ ous packages reviewed by the Agency?

A No, this is an identical format.

Q After you submtted this request for
rei mbursenment, did the Agency contact you to
request any additional information to denonstrate
t he reasonabl eness of the $3,500. 00 per nonth | ease
costs?

A No. To my know edge there was no request
made for additional information.

Q Are you aware of the Agency's decision as
to the rei nmbursenent of costs requested in that
package?

A Yes, we are.

Q Can you identify that, the Agency's
decision letter there in the record, in Joint
Exhi bit Nunmber 172

A It is found on page 001

Q And what was the Agency's decision?

A The | ease rate was reduced by $2,300.00 a
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nmonth to $1,200.00 a nonth.

Q For what reason?

A It just said it failed to -- the
owner -operator failed to denonstrate they were
reasonabl e.

Q You have testified that CABM provi des

consul ting services to other owners and

operators -- owners and operators of other LUST
sites in lllinois; is that correct?
A Correct.

Q As part of those services, have you
desi gned, constructed, operated and maintai ned
simlar or identical groundwater treatnment systens?

A Yes, we have.

Q As part of your services to those other
owners and operators, have you prepared requests
for reinbursenment of |ease costs for review by the
EPA?

A Yes, | have.

Q I am going to hand you what we have
marked as Plaintiff's Exhibit Nunmber 3. Can you
identify what is included in that package?

A Thi s package contains excerpts from

rei nbursenent clains for the Al exander G ade Schoo
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and Agency review letters as well as Fisher Mbile
Station, Steve's Mbile Service and the VWare
(spel l ed phonetically) G| Conpany.

Q Were you personally involved in putting
t oget her the rei nbursenent packages that are
represented in Plaintiff's Exhibit Number 3?

A Yes, | was.

Q Is it a fair statenment that Plaintiff's
Exhi bit 3 includes the docunentati on submtted by
CWBM pertaining to the groundwater treatmnment system
and the Agency's determ nation letters?

A For each of these sites the information
was prepared identically. 1In the case of the
Al exander Grade School, the Agency did on one
occasi on request additional information to describe
what was included in the |ease rate.

Q But, essentially, these are excerpts of
your submittal to the Agency for other sites?

A Yes.

Q Is this all inclusive? Wuld this be al
t he requests for reinbursenent that you have ever
submtted to the Agency for |eases?

A No, it is not. This is just a few of the

sites that had identical systens.
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Q Looki ng at the first reinbursenment
package that is included there, that is for the
Al exander School District; is that correct?

A That's correct.

Q Was the groundwater treatnment systemthat
you desi gned, constructed, operated and mai ntai ned
at that site conparable to the Oaens systen?

A It is identical

Q Did you have a | ease agreenent with the
owner or operator?

A Yes, we had a | ease agreenment with the
Franklin School District, A exander G ade School

Q Were the terns of that |ease agreenent
conparable to the terns of the Onens | ease?

A Yes, they are conparable. They may even
be the sane.

Q VWhat rental charge did you charge the
Al exander School District?

A $3, 500. 00 a nont h.

Q Can you identify for us in that first
package the documentation you initially provided to
t he Agency in support of reinbursenent of the
$3, 500. 00 per nonth | ease cost?

A The initial submttal, we had the
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identical information that was provided in the
Onens. It had the Agency -- or the request sunmary
sheet for all of the charges, and there was a
nmont hl y equi pnent summary sheet that identified the
treatment system and then an expense sumary.

Q After you submtted that request for
rei mbursenment, did the Agency contact you and ask
you for additional information to denonstrate the
reasonabl eness of the | ease costs?

A Yes, there was a letter dated April 11,
1995, where additional docunentation for the
groundwat er system | ease for that billing period
was requested in order to --

MR KIM | amsorry. \Wat document are
you | ooki ng at right now?

THE W TNESS: It isin the first

secti on.
MR KIM This is dated April 11, 19957
THE W TNESS: Yes.
MR KIM Ckay. | think I found it.
Thank you.

Q (By Ms. McCray) Did you respond to the
Agency's request for additional information?

A Yes, | did.
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Q And what type of information did you
provide to the Agency?

A We actually provided two letters, and one
of the letters included a copy of the witten | ease
agr eenment .

Q Did you explain to the Agency the terns
of the | ease, what types of services and | abor and
parts and materials were being provided to the
owner - oper at or pursuant to the |ease?

A Yes. In CWBMs April 14, 1995 response
we el aborated on it, and in a second letter to
Adiff Wheeler, also on April 14th, 1995, we
provi ded a copy of the | ease agreenent which
i ncl udes a description of what is included in the
| ease anount.

Q Did the Agency subsequently render a
final reinbursement determ nation on that
rei mbur sement package?

A Yes.

Q What was their decision?

A In a letter dated May 15th, 1995, the
full anount was approved for paynent.

Q Directing your attention nowto the

second set of docunents there, the second
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rei mbursement package in Plaintiff's Exhibit 3, is
that a request for reinbursement for costs incurred
at the sane LUST cleanup site as the first set? 1Is
that for the Al exander School District?

A No, this is the Fisher Mbile Station.

Ch, | amsorry. Yes, this is another request, a
rei mbursement request on behalf of the Al exander
G ade School .

Q Was that submitted subsequent to approval
of the first package?

A Yes, this one was submitted on February
26, 1997, for the billing period of Novenber 1996
t hr ough Decenber 1996

Q VWhat docunentation did you provide to the
Agency with that request in support of paynent of
the $3,500.00 per nonth | ease cost?

A The | ease was identified on the summary
sheet of all of the charges and it was identified
on the equi pnrent summary sheet and on the project
expense sheet.

Q Those are the sane forns that we have
seen that you have submitted initially in all of
t hese requests for reinbursenment?

A Yes, they are.
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Q Did the Agency contact you after you
subm tted that package to request additiona
i nformation?

A No, they did not.

Q Has the Agency rendered its fina
deci si on regardi ng that request for reinbursenent?

A Yes, a letter dated June 2nd, 1997, and
t he amount was approved in full

Q Turni ng next to --

HEARI NG OFFI CER WALLACE: | don't think
we need to go through each of these.

Q (By Ms. McCray) kay. Can | just ask, to
clarify, the next two would be for Fisher Mobile;
is that correct?

A Yes.

Q Each of those -- in both of those you
subm tted the sane docunentation as you submtted
in the rei nbursement package that is at issue
t oday?

A Yes, we did.

Q In either of those cases did the Agency
request additional information?

A No, they did not.

Q In both of those the Agency rei nbursed
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$3,500. 00 per month in full?

A Yes, it was.

Q The next three, the final three in the
set, | believe, are for Royer (spelled
phonetically) Gl Conpany or did I skip? 1 am
sorry. The next two, | guess, are for Steve's
Mobil e. Those would be identical to the requests
that we have al ready seen?

A Yes, they are.

Q And did the Agency reduce the $3,500. 00
per nmonth | ease cost as unreasonable in either of
t hose requests?

A No, it was not reduced.

Q And then the final three in the package
are for Royer G1l. Are those identical to the
ot hers you have testified about today?

A Yes, they are.

M5. McCRAY: | would like to ask just a
few specific questions regardi ng the second Royer
package which is the next to the | ast package.

HEARI NG OFFI CER WALLACE: Is it anything
different? If it is repetitive, please go on to
somet hi ng el se

M5. McCRAY: W would just like to point
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out some d

Q
package wh

Agency?
A
Q
package th
A

Q

at es.

HEARI NG OFFI CER WALLACE: Al right.

(By Ms. McCray) Can you tell me for

en was that package submtted to the

It was submitted on May 28, 1997.

t hat

Is that the sanme date that the Onens O |

at is on appeal

Yes, it was.

today was submitted?

And that package includes the identica

docunent ati on you submitted in Oaens in support of

rei mbursement of the $3,500. 007

A

Q
onens i s
t r eat ment

A

Q
A

Q

Yes, it does.

And the groundwater treatnment plant

dentical to the Oaens groundwater

pl ant ?

The Royer.

To the Royer, yes. | amsorry.

Yes, it is.

at

And in the Royer case that we are | ooking

at, did the Agency reduce the | ease costs from

$3, 500. 007

A

Q

No, it was not

r educed.

It was reinbursed in full?
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Yes.

Q Is there anything that you are aware of
whi ch woul d di stinguish the Royer G| request for
rei mbursement fromthe Ovens Q| request for
rei mbursement to justify reduction of the Onens
request and not reduction of the Royer request?

A No to ny know edge.

Q kay. Finally, the last site | want to
ask you about is the Gold Coast facility in
Jacksonville, Illinois. Are you famliar with that
site?

A Yes, | am

Q Can you tell me about CABM s invol venent
with that project?

A We becane involved in this project --

MR KIM | amsorry. M. Hearing
Oficer, if this is going to be consistent with the
past testinony, then if they want to -- if M. Rowe
wants to sunmarize what she is going to say, if it
is consistent with all this other testinony, I
don't know that we have a big objection sinmply to
nove on past this.

M5. McCRAY: This siteis alittle bit

different. This is not a site where CABM has a
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| ease agreenment with the owner-operator

HEARI NG OFFI CER WALLACE: Then what
relevance is it to this?

M5. McCRAY: CWBMis providing operation
and mai ntenance. This testinmony will tie to M.
Dunn's testinony to show that the sane costs
packaged differently have been rei nbursed by the
EPA.

HEARI NG OFFI CER WALLACE: All right.

THE WTNESS: | will be brief.

HEARI NG OFFI CER WALLACE: | hope so.

THE WTNESS: In general, it was a site
that was initiated by another consultant. There
was a groundwater treatnment systembuilt on site
and the design conponents are identical to ours
pretty nmuch except for a few parts are a different
br and.

Q (By Ms. McCray) And CABM was not invol ved
in the project during the design and construction
of the groundwater treatnment plant?

A No, we were not. No, we becane invol ved
some time later. But it was designed and built
there, and we conpared the cost of design and

construction, parts, labor, and the initial
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operation of that systemto ours, and we excl uded
costs that we didn't think were conparable. One
package may have quarterly groundwater nonitoring
and other ones didn't. The basic design
construction, operation and mai ntenance of that
system versus one of ours at a different site was
al nost identical

Q Could I show you Plaintiff's Exhibits 4A
and 4B. Can you identify what those exhibits
cont ai n?

A These are the Agency reinbursenment files
received fromthe FO A requests.

Q Are those in the order that you received
them fromthe Agency?

A VWl l, | should say they should be. To
t he best of nmy know edge they are.

Q Does CWBM have a | ease with the owner or
operator at Gold Coast?

A No, we do not. W operate that facility
on a tinme and materials basis.

Q Are you aware of the Agency's deci sions
regardi ng rei nbursement of costs associated with
the Gold Coast groundwater treatnent plant?

A In reviewing the file I found no
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deductions for tine or materials for design
construction, |abor, parts, et cetera.

Q So in your comparison of costs, packaged
alittle differently in the Gold Coast case, not as
a | ease cost over a period of nonths, but as a lunp
sumcost, we will call it, as M. Dunn did, for
design and construction and then ongoi ng operation
and mai nt enance charges by CABM can you explain to
us the conparison of the costs?

MR KIM (bjection. | think thisis --
I am not sure how many questions were wapped up in
there. What is the question being asked?

Q (By Ms. McCray) Can you, for us, conpare
the costs that the Agency has rei nmbursed for the
two sites?

A On a monthly basis, taking the design
construction, installation and everything el se, the
total cost, and then incorporating into that the
monthly -- in this case they had nonthly -- | am
sorry -- weekly visits to the systemfor
operational purposes, to check the wells and the
punps and took sanples and so forth, in nost cases
they had at | east one nore visit a week, not

consistently, but there were extra visits for
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mai nt enance only. W conpared the costs of the
treatment systemthat we operate for |ease rate and
in addition to our additional costs that were
included in this package. That conpari son nade
these two projects, on a nonthly basis, al nost
identical. There was |less than a $100. 00

di fference on nost of the nmonths of operation.

Q (By Ms. McCray) And it is your
under st andi ng that the Agency has rei nbursed the
costs of Gold Coast facility in full?

A Yes, for design and construction and
there were a few other itens that were deducted but
not for the treatnment system

M5. McCRAY: Ckay. Thank you.

W would Iike to offer Exhibits 2, 3, 4A
and 4B into evidence.

HEARI NG CFFI CER WALLACE: Any
obj ecti ons?

MR KIM As to Exhibit 2, the Agency
woul d make an objection based on rel evancy. These
were not applications or docunentation that were
provided with the application that is at issue here
and so they have no rel evance to this appeal .

M5. McCRAY: Well, | think the |ine of
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cases that M. Kimis relying upon which discuss
what the Board shoul d consider in review ng UST

rei nbursement deci sions are the cases where the
Board held that after adoption of the Part 732
regul ati ons the owner or operator should have been
able to anticipate what the Agency would require to
be included in a package to nmake its decision

I think we have tried to show here, at
| east, that CABM could not anticipate that the
Agency needed nore because the Agency had
consi stently reinbursed $3,500.00 a nonth based
upon t he same docunentation that was submtted in
t he rei mbursenment package at issue here.

Therefore, we think that including that information
is relevant here for the Board' s review.

HEARI NG OFFI CER WALLACE:  Ckay.

MR KIM If | may, maybe | can just make
this quicker. First of all, I would -- | did not
realize that is exactly what my objection was,
al t hough it sounds nmuch better than what | was
trying to say.

My objection to the exhibits being
of fered right now would be that they were not

submtted -- relevance. They were not submitted as

142

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

part of this application, sane situations. They

are for completely different sites, and | don't

thi nk they have any bearing on the decision we have

here which is whether or not this application

satisfied the requirenments of the Section 22.18(b).

HEARI NG OFFI CER WALLACE: Ckay. Well, at
this time | will admt Petitioner's Exhibit Nunber

2, and | will admt Petitioner's Exhibit Nunber 3.

I will not admit Petitioner's Exhibit 4A and 4B.
(Wher eupon sai d docunents were
duly marked for purposes of
identification and adm tted
into the record as Petitioner's
Exhibits 2 and 3 as of this
date.)

MR, PRI LLAMAN: The basis for the ruling,

Your Honor ?

HEARI NG OFFI CER WALLACE: | am uphol di ng

M. Kims objection at least to 4A and 4B. | do

not believe that the Gold Coast treatnment systemis

rel evant to this proceedi ng.
Of the record.
(Di scussion off the record.)

HEARI NG OFFI CER WALLACE: Back on the
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record.
M. Prillaman, you were starting to say
sormet hi ng.
MR, PRI LLAMAN:  Strike that.
HEARI NG OFFI CER WALLACE:  Ckay.
Cr oss- exam nation?
MR KIM Could | beg the indul gence of
the Hearing Oficer and ask for a short break.
HEARI NG OFFI CER WALLACE: All right.
Let's take a five-m nute break.
(Wher eupon a short recess was
t aken.)

HEARI NG OFFI CER WALLACE: Back on the

record.
Al right. Coss-exanm nation, M. Kinf
CROSS EXAM NATI ON
BY MR Kl M
Q Just a few questions. | amgoing to try

and sort of reconstruct back the questions that M.
McCray was asking you. | really don't have all
that many questions that | need to ask you.

First of all, you said that there was a
determ nati on made at the begi nning of your

busi ness relationship with Onens that it would be

144

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

cheaper to construct the groundwater treatnment

system and at this point

my notes trail off.

Coul d you explain again what you were saying in

terns of the decision to design and construct the

groundwat er treatnent systemin the manner that you

di d?

A To have constructed sonething on site and

with all of the construction dollars up front, we

felt it was going to be nuch nore expensive to do

it that way over a three-year

provide a systemto the site

period than to

Q Ckay. Wen you say "provide," what are

you referring to?

A That there wll

runni ng for however long it

be a system up and

we estimated about three years.

needs to do that, and

Q So when you say "provide," you nmean you

woul d construct the system-- you woul d design and

construct the system and instal

A Yes.

it?

Q As opposed to havi ng sonmeone el se cone

out and do that at the site?

little bit confused. | guess what

That's where | am a

am saying is |

can see construction of a treatment system either
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way. Wiat's the distinction you are saying, doing
it at the site versus at your offices?

A At a shop or at the site could be in a
building, it could be in a trailer. It could be --
you have got bodies and personnel that you are
going to have to get to the site day in and day
out. Mybe they only have two hours to work a
particular day to put in certain parts or whatever,
so they would have to be traveling back and forth
pl us the oversight of your |labor force. So you
have got nore bodies traveling a further distance
to get there.

Q These are all charges related to -- these

are all tasks related to the construction of the

syst enf?
A Correct.
Q How | ong does the systemtake to

construct?

A It is variable, John. W have been in a
position where we have done nore than one at one
time. O we have had lots of other things going on
and we are building one as we have tinme to put one
together. So it is -- | couldn't give you an exact

like it takes six weeks or two nonths, but --
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Q Do you know how many man hours it takes
to put together a treatnent systen?

A No, not exactly.

Q Do you take sonething like that -- do you
take the construction tine into account when you
charge a | ease rate?

A Al of the costs of that systemare
i ncorporated into the | ease rate.

Q So included in that would be the
construction tinme?

A Yes.

Q But you don't know how | ong that woul d
t ake?

A On that particular plant, no, | don't.

Q VWhen you say "that particular plant,"” are
you referring to the groundwater treatmnment system
at the Onens site?

A Yes.

Q Was it -- wasn't it your testinony that
the treatnment systemthere is alnost identical to a
nunber of other treatnment systens that you have
used at other sites?

A Yes.

Q So would it be safe to say that the
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decision -- rather, the construction time for those
pl ants woul d be the sanme regardl ess of where it was
going to end up?

A Yes, it is pretty nmuch the sane, but I
can't tell you exactly how many hours that is.

Q You don't know how long it takes to put
it together?

A Right, right.

Q Do you know how many people are required
to construct the treatnent systen?

A W have used different nunbers of
people. W have al ways enpl oyed el ectrica
engi neers and el ectricians. W usually have an
engi neer involved in the construction of it, and we
have used two to four different type |abor
personnel to do it.

Q So sonetines it takes nore people and
sonmetines it takes | ess people, is that what you
are saying?

A Bodies, yes. | don't think the tinme is
any different but, as | said, there is always an
el ectrical engineer involved, electricians,
engi neering oversight, and I would say on -- well,

actually, for the Onens plant there probably would
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have been two other people that were involved in

it.

Q How about this, what would be the m ni num

nunber of people versus the nmaxi mum nunber of
peopl e, in your experience, that would have put
t oget her one of these systens?

A | am not sure, John.

Q So you don't know how nmany -- you don't
know what the range is of enployees that it takes
to construct one of these systens?

MR, PRI LLAMAN: She just testified to
t hat .

MR KIM Well, that is fine. | wll
take that as a, no, you don't know

HEARI NG OFFI CER WALLACE: Was that an
obj ecti on?

MR, PRI LLAMAN:  Well, maybe | didn't
understand. Yes, | will object to asking the sane
qguestion over. | thought he just asked that and it
was answer ed.

HEARI NG OFFI CER WALLACE: All right. It
i s sustained.

MR KIM | wll nove on.

Q (By M. Kin) How long does it take to
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design one of these treatnent systens?

A There is usually about -- from our
standpoint, we will have, | would say -- | would be
guessing on hours -- a couple of weeks, and then we

start consulting with electrical engineers on we
want this systemto do this kind of work, we want
this kind of three-put, we want the systemto have
the capabilities of doing these kinds of
operations.

We also build into this some kind of
optim zation so that we can -- as site conditions
may change, we can alter how this thing works.
Maybe you are getting really close to cleaning up
the site, how can we enhance this thing to continue
it.

So we will give that information over and
the electrical engineer will work the system and
the conputer and everything el se and then provide
i nformati on back to us to say, okay, you are going
to have it do these kinds of things when you
construct it.

Q Is it safe to say, then, that dependi ng
on the site conditions that one treatnment system

m ght be designed differently from anot her?
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A There is usually sone nodifications.

Q A great deal of nodifications?

A On these types of plants not a great dea
of nodifications.

Q So design wi se they are pretty much
consistent fromsite to site to site; is that
correct?

A For the npbst part. GCetting to that phase
is usually where the effort is. Does this site
take something different, unique, can this system
handl e what we have got at the site, what we want
it to do.

Q kay. Let's put it this way. 1In all the
past facilities that you were testifying to
earlier, were there -- what were the design -- what
were the different design considerations that you
took into account at each one of those sites?

A Coul d you be nore exact?

Q Sure. Let's start with -- | believe this
i s Al exander G ade School .

HEARI NG OFFI CER WALLACE: \What exhibit?
MR KIM Petitioner's Exhibit Nunber 3.
Q (By M. Kin) What were the differences in

the design criteria between the groundwat er
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treatment system used at Al exander Grade School and
t he groundwat er treatnment system used at the Oaens
site?

A Well, to be honest, | would probably have
to go back and | ook at design notes and files and
how we set the conputerized systemup there, but in
general this site worked off of a trench with a
singul ar sunp punp. What is simlar to this site
and the Omens site was we had sonme unknowns at the
site. W had potential contam nation of the
bui | di ngs and other issues that we were trying to
| eave some roomin that systemto enhance, change
it, later down the line if we needed to.

Q Did you have that kind of concern with
the Ownens site?

A Yes, we did.

Q So that concern is the same in both Onens
and the Al exander G ade School ?

A (Nodded head up and down.)

Q Is that a yes?

A | amsorry. Yes.

Q Ckay. So what woul d be the design
di stinctions? You don't know of any design

di fferences off the top of your head between Owens
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and Al exander G ade School ?

A Specifically, no. | leave that to the
engi neers and the electrical engineers to
det erm ne

Q Do you know i f there were any design
di fferences?

A | am not sure, John. | don't know

Q You don't know. Ckay. \What about the
Fi sher Mobile site? Did you have any design
i nvol venent in that site as well for the
groundwat er treatnent systenf

A O her than specifying --

Q | amsorry. This is still in

Petitioner's Exhibit Nunber 3.

A O her than for nmy end I specify what kind

of site conditions we had, what kind of renediation

goals we were trying to achi eve, what kind of
three-put remedial system and then | handed it

over.

Q Aside fromthat, do you know if there was

nore or |l ess design time required for the Fisher

Mobile site conpared to the Ovens Q| site?

A I would say the design tinme was probably

fairly simlar.
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Q Because of the site conditions?

A Yes. | amtrying to renmenber this
particular site, how we designed it. This one has
been cl osed.

Q Let me see if | can find sonething nore
recent. Steve's Mbile is ol der

A That one woul d probably have had al so
simlar type design considerations and as a matter
of fact this system has been altered, optim zed.
We have changed a lot of things in this system

Q In the Steve's Mbile systenf?

A Uh- huh.

HEARI NG OFFI CER WALLACE: Yes?
THE W TNESS: Yes.

Q (By M. Kin) Conpared with the Onens
system you nmean?

A (Nodded head up and down.)

HEARI NG OFFI CER WALLACE: Yes?
THE W TNESS: Yes.

Q (By M. Kin) I won't go through all of
the other sites. | will spare us both that. So
you said you were not involved with the actua
designing of the systens? You sinply give the site

specific conditions or the considerations and then
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sonmeone el se does the design work?

A The actual design, yes, | do not do
that. | provide site data, input data, what I
think we need for renediation and | hand that over.

M5. McCRAY: Can | clarify here? Wen
you say "you" are tal king about Carol Rowe and not
t he CWBM Conpany?

MR KIM | amreferring to Carol Rowe,
the witness, yes, not the royal you.

Q (By M. Kin) So just to paraphrase, and
if 1 amwong correct nme, but just to paraphrase,
it sounds like some of the sites that we went
t hrough and sone of the sites you experienced in
t he past and sonme of the site conditions are fairly
simlar to Oens G| and sonme of the site
conditions required sone nodifications that went
beyond what you have with Ovens G l; is that
correct?

A State that again, John.

Q Sorre of the site conditions and
consi derations that you took into account at
different sites other than Ovens G| were different
so that you had different design criteria and

possi bly different design tine whereas sone of the
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others were fairly simlar and, therefore, the
design tine woul d have been about the sane?

A Sonme of the sites, you are saying, would
have been simlar so the design criteria would have

been sim |l ar?

Q | amjust trying to piece that from
yours. | don't know. | am asking you.
A Sone of the sites had simlar criteria,

site criteria. Ohers had a | ot of other variables
that had to be taken into account into the design

Q Wbul d those variabl es add to possibly
i ncreased design tinme on the part of whoever it was
that was doing the actual design work?

A Uh- huh.

HEARI NG OFFI CER WALLACE: Yes?
THE W TNESS: Yes.

Q (By M. Kin) But as far as the basic,
when we are tal king about design what specifically
are we referring to? Are we referring to the type
of equiprment that will be used at the treatnent
systemor are we tal ki ng about the way in which you
cal cul ate the manner in which the treatnment system
wi |l operate?

A Bot h.

156

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q Both. GCkay. Wen you prepare a | ease
rate for each site, do you take all those kinds of
things into consideration?

A Uh- huh.

HEARI NG OFFI CER WALLACE: Yes?
THE W TNESS: Yes.

Q (By M. Kin) Wat considerations do you
take into account when you prepare a | ease?

A For this type of system-- at the tine we
established the | ease we did kind of a market
anal ysis, what is out there, what types of systens
woul d be conparable to what we think we want in a
system what are others chargi ng, what are they
selling themfor, can you | ease them from sonmeone
el se, what would they include in a | ease
agreement. And we use those nunmbers with what we
were going to -- or estimating to put into that
systemto nmake it operate efficiently. Fromthere
we came up with the $3,500. 00.

Q And when did you first begin signing or
entering into these | eases with the rate being
$3,500.00 a nonth? Do you know roughly what year
you began doing this?

A | believe in 1994.
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Q 1994. Ckay. So is it safe to say for
the past three years nothing has changed in terns
of market status or design criteria or site
conditions that would | ead you in any situation
since then to change your |ease rate?

A We have felt that this | ease for what we
still see, you know, as far as other options of
constructing systenms out there, versus buying one
and having to maintain soneone el se's system that
the $3,500.00 is still, we feel, a reasonable rate
consi dering what it includes.

Q kay.

A For that anount.

Q What does it include for that anmount?

A As we have discussed, it includes the
design, the construction, parts, |abor, and
materials. Once it is operational, we have taken
t he approach that -- and our permts are witten as
such -- we are going to visit a site once a week.
Not only are we going to do a check on the system
we are going to check external things, sunps, sewer
connections, whatever else, float sw tches, and
take samples, if necessary.

During that visit, if the technician sees
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alight bulb is out on a panel or sonething m nor
they always carry replacenment things with them If
they can make a quick sinple repair that's what
they do. |If something else is identified that
either requires repair to continue its operation or
they identify sonething that |ike now that valve is
starting to stick, |I better get back over here,

they will come back and nake all the necessary

repairs.

Q kay.

A Any ot her charges, |abor, materials or
anyt hi ng, are not charged off to -- | nean, that's

part of the | ease agreenent. W do not charge the
clients for those costs.

Q Let's be definitive on that. The exanple
where, let's start with this, someone comes out on
a weekly basis to give the treatnment system a | ook
over; is that correct?

A It is one conponent of visiting that
site. It is a site check and there is externa
conponents to the systemthat are al so i nspected.

Q Ckay. But | am saying that happens on at
| east a once a week basis; is that correct?

A Yes.
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Q Is that inspection or that | ook charged
to the client or is that charged as part of the
| ease or is that included within the | ease rate
itself?

A That is a charged visit.

Q Ckay. So when the person is out there at
the site and they see sonething small, a fuse that
t hey can repl ace out of their pocket, the cost for
that fuse, is that charged or is that included
within the | ease rate?

A It is included in the |ease rate.

Q I s whatever the | abor charges are for the
actual replacenent, is that included in the |ease
or is that charged separatel y?

A Vll, we have tried to distinguish if it
is not something that you can do in a quick couple
of minutes then you are going -- that will be
anot her trip.

Q VWhen you say another trip, would that
trip be charged then?

A No, it would not.

Q kay. So if they see sonething on a trip
that they are charged for, they don't have to --

and it is going to require another trip back, the
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second trip back is not charged, it is part of the
| ease?

A Correct.

Q Any | abor associated with the repairs,
woul d that be included within the | ease?

A Yes, it is.

Q VWhat about the parts that m ght be
requi red, would that be included?

A That's included in the |ease.

Q So the only parts that are not covered
under the | ease are just the small, quick-fix-it
type things?

A No, we would not -- that charge woul d not
be passed on to the client. That is part of the
| ease.

Q So there are no repl acenent charges
passed on to the client?

A No.

Q The only charges, then, outside of the
| ease for those things would just be the actual
once a week trip to and fromthe site?

A That's correct.

Q VWhen you say that you | ook at the things

that make up the | ease rate, included anong those
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is the cost for designing the treatnment system is
that correct?

A That's correct.

Q And included in that would be the
manpower and the overhead, what have you, to
construct the treatment system is that correct?

A That's correct.

Q So when you were saying that on some of
the billing sunmaries where there was not a |ease
rate showi ng, and you testified that that is
because the treatnment was still under design or
under construction, it is not as if that work was
not ultimately being charged, it sinply was not
appearing on that billing summary; is that right?

A That's correct. If it is included in the
| ease rate and that systemis not operational on
the site, there would be no charges assessed to

t hat project.

Q Until it becanme operational ?
A Correct.
Q But the actual design charges, the actua

cost for design and construction prior to the
operation would be reflected in the | ease rate?

A Correct.
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Q kay. How many -- are you famliar with
the term nol ogy | have been enpl oyi ng between new
| aw and ol d | aw when we tal k about the Underground
St orage Tank Progranf? Do you know what ol d | aw
refers to?

A Yes. | amnot sure what you were asking

Q Let's just -- | amtrying to start sl ow
with the termnology. Wien | refer to old | aw what
| amreferring to is Section 22.18(b). You say
that you have reviewed the final decision letter in
this case?

A Yes.

Q And you have reviewed Attachnment A of
that decision letter, is that correct, that is on
page 3 of the Joint Exhibit Number 17

A Yes.

Q There is a citation on that page which is
Section 22.18(b), Subsection (d)(4)C of the
Envi ronnental Protection Act. Are you famliar
wi th that provision?

A Yes, but | didn't really think it was
still in effect.

Q So it is your understanding -- it was
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your understandi ng that Section 22.18(b) was not in
effect; is that correct?

A | was not sure. | thought it was
repealed. | was not sure how it was being utilized
in this instance.

Q Did you have any idea as to whether or
not that was still being applied by the Agency?

A I am not sure what you nean.

Q Did you think the Agency was stil
appl ying Section 22.18(b) after its repeal ?

A To be honest, | was not sure, John.

Q So, specifically, the subsection that we
are tal king about, the Subsection (d)(4)C, you
didn't know if that provision was being relied upon
by -- was being applied by the Agency to your
application?

A It appeared to be, but I can't say for
any certainty. | don't know what they were doing.

Q At the time you prepared the application
did you believe that was going to be applied, that
Section 22.18(b) would be applied to your
application?

A I had no idea what they were going to

apply to the application.
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Q VWhat section did you think would be
applied to the application?

A | amnot sure. | have seen different
sitings on different packages, so | amnot --

Q So you didn't know what statutory
provi sions of the Act would be applied to the
application?

A No, | did not.

Q You said that you were referring to the
ol d Coast G| Conpany site as a slightly different
site fromnost of your sites in that there was no
| ease there; is that correct?
Wen we entered --
I think that is just a yes or a no.
Can | explain that? It was already --
That is okay.
-- a systemthere.

Let me rephrase the question.

> O » O >» O »

Al right.

Q Was your met hod of cal cul ating the charge
for the treatment systemto pass on to the client
in the Gold Coast -- at the Gold Coast site
different fromthe Ovens O site?

A | didn't pass along any cost of the
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treatment systemon the Gold Coast site.

Q I amsorry. | msunderstood that you
did. There were no treatnent system costs passed
on by C\BMto the owner-operator to that site?

A No, there were not.

Q kay. Wiy is that?

A There was a systemthat was al ready built
and operating at that facility when our invol venment
began.

Q Ckay. So in that case you never had to
pass on that cost?

A (Shook head fromside to side.)

Q | amreferring to sonething that you
stated in your testinmony, and let ne fill this
phrase out. |If you understand what | amtalking

about just let me know.

I think you said that that was a slightly
different situation for conparison purposes and
that that was nore of a tine and naterials cost
basi s?

A The systemwas built at the site on a
tinme and materials basis.
Q Ckay. | tell you what, what does that

mean, to your understanding, a tine and materials

166

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

cost basis?

A There is an invoice that will show a
person working at a certain rate for a certain
nunber of hours, for a total. There will probably
be parts, with markups on them It will just be
what ever it took those people to do the job with
what ever parts necessary, they are going to bil
out each one of those individually.

Q kay. So, for example, if you were going

to conduct a tinme and naterials cost basis for that

treatnment systemat the other site -- | don't know
why | can't remenber the site nane -- at the other
site --

HEARI NG OFFI CER WALLACE: Well, you are
going to have to renenber, because --

Q (By M. Kin) At the Gold Coast site, sone
of the things that would be reflected woul d be how
many peopl e worked on the construction of the
facility, is that correct, or the treatnment system
is that correct?

A Can you rephrase that, please?

Q Yes. If you are going to break down the
costs for the treatnment system for a treatnent

systemon a tine and materials cost basis, such as
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| believe you said was done at the CGold Coast site,
you woul d take into -- you woul d denonstrate things
i ke how many people worked on the construction of
the treatnment systeny is that correct?

A Uh- huh.

HEARI NG OFFI CER WALLACE: Yes?
THE W TNESS: Yes.

Q (By M. Kin) And how | ong each of those
peopl e worked on the construction of the treatnent
syst enf?

A Yes.

Q And what hourly rate those people were
charging for their construction work; is that
correct?

A Yes.

Q Wul d that also take into the account the
cost of the conponents that nmade up the treatnment
syst enf?

A Yes.

HEARI NG OFFI CER WALLACE: No. No
conferring.

MS. McCRAY: She asked for her purse.

HEARI NG OFFI CER WALLACE: Ch, okay. Of

the record.
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(Di scussion off the record.)
HEARI NG OFFI CER WALLACE: Back on the
record.
Al right. M. Kim

Q (By M. Kin) Is any of that type of
i nformati on that you were describing that woul d
have been performed, that woul d have been put
together for a tinme and materials cost basis, found
within the application that was submtted for the
Onens site?

A No, it is not.

Q You stated that there are a nunber of
i nstances in which CABM has applied -- well, an
owner or an operator has applied for reinbursenent
for a groundwater treatment system the costs
associ ated with a groundwater treatnent system
where CWBM had been involved in a | ease agreenent
with the owner-operator; is that right?

A Yes.

Q And in all the instances that you cited
the Agency paid the full anmount requested, which
bel i eve was $3,500. 00 per nonth?

A Yes.

Q Are you aware of any situations where the
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Agency has not paid, aside fromthis case, has not
paid in full $3,500.00 a nonth as a rei nmbursenent
rate for a treatnment systemthat you prepared and
provi ded through a | ease agreenent?

A W have at | east one other one, another
Onens rei mbursenent claimfor the same -- well, |
shoul d say a different rate was appli ed.

Q Do you know of any other --

HEARI NG OFFI CER WALLACE: | amsorry. |
didn't understand your answer. There was anot her
Onens one where what ?

THE W TNESS: Anot her Onens appeal file
where the rate was reduced to a different nunber
t han $3,500.00 or the $1,200. 00.

HEARI NG OFFI CER WALLACE: It was even
different?

THE W TNESS: (Nodded head up and down.)

Q (By M. Kin) Are you aware of any other
sites, other than Oaens, where the Agency deducted
or cut in total the $3,500.00 a nonth | ease rate?

A At | east two other sites.

Q At |least two other sites.

MR KIM Just a nonent.

HEARI NG OFFI CER WALLACE: Al right.
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Q (By M. Kin) The only other question I
had, when | was asking you before about the
different things that were taken into account in
your calculation of the |ease rate for the
groundwat er treatnent system | think I mght have
referred to this broadly but, specifically, would
t he conputer progranm ng or the comnputer
calibration for the treatnent system the time and
the work for that, would that be reflected in --
woul d that be taken into account when you were
calculating the | ease rate?

A Rephr ase, pl ease, John.

Q Fromsite to site to site you m ght have
to have different computer calibrations on your
treatnment system is that correct?

A Correct.

Q And does the tine taken to recalibrate or
to set new conmputer settings for each site, is that
taken into account when you conme up with a nmonthly

| ease rate?

MR KIM | don't think I have anything

further.
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HEARI NG OFFI CER WALLACE: Redirect, M.

McCr ay.
M5. McCRAY: | just have a few points here to
clarify.
REDI RECT EXAM NATI ON
BY M5. M CRAY:
Q M. Kimasked you about costs that were

included in the |l ease rate. Are there other costs
of ongoing corrective action for the Oaens site

that are unrelated to the groundwater treatnent

syst enf?
A There woul d be quarterly groundwater
monitoring which is, | nean, it is related to

groundwat er renediation, but it is not related to
specifically the operation of the plant.

Q So there are costs internal to the
groundwat er treatnent systemthat are included in
the | ease and then there are other costs of
corrective action that are not included in the
| ease?

A Correct.

Q Can you descri be sonme of those for us?

A At the Onens facility the soi
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renediation is conpleted so we have quarterly
groundwat er nonitoring. W have what | cal
corrective action docunentati on where we

i ncorporate all of the things going on at the site
and keep kind of a running text version of what has
happened at the facility.

Q You testified that all of the parts or
material that m ght be needed to make a repair
internal to the systemare included in the | ease
rate; is that correct?

A Correct.

Q VWhat if there is materials or parts
necessary for some -- that would be external to the
systen? Are those included?

A No, they are not.

Q Can you give us an exanple of one of
t hose types of charges?

A We have considered a sunp or a punping
wel | external to the system because those types of
t hi ngs vary, you know, dramatically fromsite to
site. W would have set that up as a separate
expense. If repairs were needed to that recovery
wel I, we would have charged that off.

Q Al right. On another topic, before a
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corrective action plan is devel oped, you conduct an
i nvestigation at the site, correct?

A Correct.

Q And the results of that investigation
formthe basis of your design of the groundwater
treatnment system is that correct?

A Correct.

Q You have testified that there may be sone
variations in the design fromsite to site; is that
right?

A Correct.

Q VWhen you consi der your | ease rates, have
any of those variations been significant enough in
your fornula or determ nation of the | eased rates
to justify a change in the | ease rate?

A Not in these types of groundwater
treat ment systens.

Q John al so asked you about the old | aw and
new law. To clarify, is there anything you would
have submtted differently dependi ng whet her you
t hought the Agency was review ng under old | aw or
new | aw? Wbul d your package have been different?

A No, | don't believe so

Q One final point. You testified that you
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are aware of other decisions by the Agency where
the Agency found a $3,500. 00 per nonth |ease
unr easonabl e, right?

A Correct.

Q They have reduced to various |levels the
| ease rate?

A Correct.

Q Are you aware that each of those
deci sions is under appeal also?

A Yes.

Q Is this case the first of those appeals
to go to hearing?

A Yes, it is.

M5. McCRAY: W woul d again offer
Plaintiff's Exhibit 4A and 4B into evi dence since
M. Kimhas now asked questions about the CGold
Coast file during his cross.

HEARI NG OFFI CER WALLACE: Any obj ecti on?

MR KIM | nmade no reference to any of
the informati on contained within the Gold Coast
docunents. Al | referenced was her testinony, not
the information contained within the exhibit, so
think the objection to the exhibit stands.

HEARI NG OFFI CER WALLACE: Al right. |
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amnot going to admt Exhibit 4A and 4B at this
time. Anything further?
MS. McCRAY: Nothing further.
HEARI NG OFFI CER WALLACE: Recross?
MR KIM Two questions, approximately.
RECROSS EXAM NATI ON
BY MR Kl M

Q VWhat is the |longest and what is the
shortest tine period that you have ever designed a
treatment system a groundwater treatnent system
such as this, in ternms of design |ife expectancy?

A Can you rephrase, please?

Q Sure.

HEARI NG OFFI CER WALLACE: You don't
under stand the question?

THE WTNESS: | didn't understand what he
was aski ng.

MR KIM | will rephrase.

Q (By M. Kin) The expert testinmony of M.
Dunn, called earlier, testified that in sone
situations you mght design a treatnent system a
groundwat er treatnent systemto |ast for one year
two years, three years, four years.

VWhat | am asking you is what is the
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shortest period of tinme that you have ever designed
a groundwater treatnment systemto |last and what is
the | ongest period of tine that you have designed
one to last?
A For these types of treatment systens |
think they all have been three to four year
desi gn.
Q Ceneral | y speaki ng, nothing | onger
not hi ng shorter?
A Not for these types, no.
Q The | ast question | have was did you ever
i nclude a copy of the -- | amsorry.
Did you include a copy of the witten
| ease between Onens G| and CMBM with the
rei mbursenment application that is the subject of
this appeal ?
A No, we did not.
MR KIM Ckay. | have nothing further
HEARI NG OFFI CER WALLACE: Ckay. Thank
you.
M5. McCRAY: (One question.
HEARI NG OFFI CER WALLACE: No, that is
all.

MB. M CRAY: Is there a witten | ease --
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HEARI NG OFFI CER WALLACE: No, that's
all.

Al right. Thank you. You may step
down.

(The witness left the stand.)

HEARI NG OFFI CER WALLACE:  Anyt hi ng
further, Ms. McCray, M. Prillaman?

MR, PRI LLAVAN: W have offered, |
bel i eve, into evidence and we have admtted
everything but Exhibit 4A; is that correct?

HEARI NG OFFI CER WALLACE: Exhibits 1
t hrough 12 have all been admitted with the
exception of 4A and 4B.

MR, PRILLAMAN: Al right. The
petitioner rests.

HEARI NG OFFI CER WALLACE: All right. M.
Kim Ms. Puccini?

M5. PUCCINI: The Agency would like to
call Chris Kohrmann.

HEARI NG OFFI CER WALLACE: All right. M.
Kohr mann, pl ease take the stand.

You have previously been sworn and you
are still under oath.

THE W TNESS: Yes.

178

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

CHRI STOPHER KOHRMANN,
havi ng been previously duly sworn by the Hearing
Oficer, saith as foll ows:

DI RECT EXAM NATI ON
BY Ms. PUCCI NI :

Q In the interest of tine, | amgoing to
bypass sonme of the usual things, because | think we
went through it before with the petitioner's case.

Just to start out, though, M. Kohrnmann
you were the individual that reviewed the Ovens Q|
application?

A That's correct.

Q And the final decision letter that was
drafted in this case, that letter you did draft?

A That's correct.

Q And the basis for your denying costs on
the $3,500.00 | ease rate, the basis for that denial
is stated in the final decision letter?

A That's correct.

Q In that letter you did cite
22.18(b)(d)(4)C of the Act?

A That's correct.

Q Is that statutory provision that you have

mentioned before, is that the provision that you
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used to deternine whether the nonthly | ease rate of

t he groundwat er treatnment system was reasonabl e?

A Yes.
Q Let's look at the application in the
record. |If you could turn to the first page and

| ook at page 11. This probably has al ready been
testified to, but is, in fact, this application the
one that you reviewed in determ ning whet her the
$3,500.00 |l ease rate for Omens G| was reasonabl e?

A Yes.

Q And what is the tine period that this
application covers?

A The tine period that this application
covers is Decenber 1st of 1996 through February 28,
1997.

Q You conducted an accounting revi ew of
this application?

A Correct.

Q And did you review specifically whether
the nmonthly | ease rate in this groundwater
treat ment system was reasonabl e?

A Yes.

Q Let me refer you to page 15 of the

record. Do you recognize that?
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A Yes.

Q Is that part of the application?

A Yes, it is.

Q That is what Ovens G| submitted to you?
A That is correct.

Q Bef ore we go any further, besides the
application that we have in front of us here today
in the record, was there any other information
subm tted or does this contain what you were
required to look at in reviewi ng the Onens QO |
application?

A This is the informati on that was
submtted for nme to | ook at.

Q Ckay. Do you see a reference on page 15
to the | ease rate?

A Yes, | do.

Q On that page is there any breakdown of
the tine and materials costs that is required by
statute to determ ne whether the costs are
reasonabl e?

A No.

Q Is there any explanation as to what is
i ncluded in the $3,500.00 | ease rate?

A No.
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Q Is there any item zation of what is
i ncluded in the $3,500.00 | ease rate?

A No.

Q Is there any indication of any kind on
what is included in the $3,500.007?

A No.

Q Let's turn to page 23 of the record. |Is
there also a notation there of the $3,500.00 | ease
rate?

A Yes.

Q kay. Again, is there any expl anation as
to what that $3,500.00 includes?

A No.

Q Is there any tinme and material cost
br eakdown as required by the statute included in
t he $3, 500. 007

A No.

Q Is there any item zation of what the
$3, 500. 00 covers?

A No.

Q Ckay. Could you turn to page 26 of the
record. |s there a notation there of the $3,500.00
| ease rate?

A Yes.
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Q Is there any explanation as to what that
$3, 500. 00 covers?

A No.

Q Is there any itenization or any
i ndi cation of any kind of what services or

materials are covered under that $3,500.00 | ease

rate?
A No.
Q Is there a tine and materials breakdown?
A No.
Q Let's turn to page 40 of the record. |Is

there a notation there or a reference to the
$3,500.00 | ease rate for the groundwater treatnent
syst enf?

A Yes.

Q Was there any explanation as to what is
i ncluded in that $3,500.00 rate?

A No.

Q Is there any item zation of what is
included in that rate?

A No.

Q Is there any breakdown as to tine and
materials as to what is included in that $3,500.00

rate?
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A No.

Q Ckay. Turning to page 52. 1Is the
$3,500.00 |l ease rate referenced in the application?

A Yes.

Q Is there any explanation as to what is
i ncluded in the $3,500.00 rate?

A No.

Q Is there any item zation of what is
i ncluded in that $3,500.00 rate?

A No.

Q Is there a tinme and materials breakdown,
as required by statute, in the $3,500.00 rate as
listed?

A No.

Q Turning to page 54, is there a notation
there regarding the $3,500.00 | ease rate?

Yes.

Q Any expl anation as to what it covered
under that $3,500.00 | ease rate?

A No.

Q Any item zation of what is included?

A No.

Q Is there any tinme and material cost

breakdown as required by statute provided to
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expl ai n what the $3,500.00 covers?

A No.

Q Turning to page 80 of the record, is
there a notation or a reference to the $3,500.00
monthly | ease rate?

A Yes.

Q Is there any explanation as to what is

i ncluded in the $3,500.00 | ease rate?

A No.

Q Is there any item zation or breakdown?

A No.

Q Is there any breakdown of the time and
materials cost, as required by statute, included in
the $3,500.00 nonthly | ease rate?

A No.

Q Turning to page 88 of the record, is
there a notation there regarding the $3, 500.00
monthly | ease rate?

A Yes.

Q Is there any explanation as to what is
included in the $3,500.00 nonthly | ease rate?

A No.

Q Is there any itemnization of what services

or materials are included for the $3, 500.00 | ease
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rate?

A

Q

No.

Is there a tine and materi als breakdown

as required by statute provided in the $3, 500.00

| ease rate

A

Q

there a no

?

No.

Turning to page 89 of the record, is

tation or reference there to the

$3,500.00 nonthly | ease rate?

A

Q
$3, 500. 00

A

Q
i ncluded i

A

Q
materi al s,
i ncluded i

A

Q

Yes.

Is there any explanation as to what the

covers?

No.

Is there any item zation of what is

n the $3,500.00 nonthly | ease rate?

No.

Is there any breakdown for tine and

as required by statute,

to show what is

n the $3,500.00 | ease rate?

No.

On page 99 of the record,

is there any

notation to the $3,500.00 nonthly | ease rate on

this page?

A

Yes.
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Q Is there any explanation as to what is
i ncluded in the $3,500.00 rate?

A No.

Q Is there any iteni zation of what services
or materials are included in the $3,500.00 rate?

A No.

Q Is there any tinme and materials cost
breakdown, as required by statute to be included,
provided in the $3,500.00 cost?

A No.

Q O her than the references we just wal ked
through, is there any other information in this
application that you reviewed that has a breakdown
or explanation as to what is covered under the
$3, 500. 00 | ease rate?

A No.

Q Does this application provide the cost of
the different conponent parts of the groundwater
treatment systenf

A No.

Q Does the application provide where the
conmponents of the groundwater treatnent systemwere
pur chased?

A No.
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Q Does the application provide information
as to whether the conponents of the groundwater
treatment system were constructed on site or off
site?

A No.

Q Does the application provide anything
about each component of the groundwater treatnment
system as to when the parts were purchased?

A No.

Q Is there any reference as to whether the
parts that are used in the groundwater treatnent
system are new or used parts?

A No.

Q Is there any reference in the application
that you were asked to review for Ovens G| as to
how many people it required to put together a
groundwat er treatnent systemrequiring the
$3,500.00 |l ease rate that was used in the
rei mbur sement package?

A No.

Q Is there any reference in this
application as to howlong it took to put together
t he groundwat er treatnment systemrequiring the

$3,500.00 nonthly | ease rate?
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A No.

Q Does the application that you were asked
to review include any types of services such as
operation and mai nt enance, and does it have an
indication that that is included in the $3,500.00
| ease rate?

A No.

Q Is there any indication in the
application as to installation charges and whet her
that was included in the nonthly | ease rate of
$3, 500. 00?

A No.

Q Was there any indication that the
$3,500.00 nmonthly | ease rate included any kind of
sanmpl i ng of any kind?

A Yes, but not associated with the | ease.

Q So there were no associated costs to the
$3,500.00 | ease rate that would indicate that
groundwat er sanpling was included?

A Correct.

Q Was there anything in this application
that had any indication that the $3,500.00 covered
anyt hi ng regardi ng repl acenment of defective parts?

A No.
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Q O any kind of repair to the systen?

A No.

Q Is there anything in this application
that you were asked to review that the $3,500.00
| ease rate covered permits of any kind that needed
to be secured in order to operate the systemat the
$3,500. 00 nonthly | ease rate?

A No.

Q Was the groundwater system | ease actually
provided in the application that you were asked to
revi ew?

A No.

Q VWho was responsible for including the
appropriate information in the application to
denonstrate that the costs are reasonabl e?

MR, PRILLAMAN: | amgoing to object. It
calls for a legal conclusion and it is within the
province of the Board to decide that.

M5. PUCCINI: | can ask it another way.

HEARI NG OFFI CER WALLACE: All right.

Q (By Ms. Puccini) Who puts together the
application for reinbursenent?

A The owner - oper at or.

Q Do you determ ne what costs are
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reasonabl e by what is provided by the applicant?
A Yes.
M5. PUCCINI: My | have just a second?
HEARI NG OFFI CER WALLACE: Yes.
M5. PUCCINI: Al right. That's all |
have.
HEARI NG OFFI CER WALLACE: Ckay. M.
Prillaman
CROSS EXAM NATI ON
MR PRI LLAVAN

Q M. Kohrmann, you were just asked a whole
series of questions as to whether the application
for reinmbursement contained any indication that a
number of items were included within the $3,500.00
a nonth | ease charge, such as design, construction
mai nt enance, and so forth. Do you remenber those
guesti ons?

A Yes.

Q Was there any indication in the
application that these itenms were not included in
the | ease price?

A No.

Q Okay. Now, you al so were asked questions

about whether there was a tinme and material s
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breakdown each tine that the $3,500.00 a nonth
charge appeared in the application, which is Joint
Exhi bit Nunber 1. Do you renenber those questions?

A Yes.

Q Is it your testinony that for every item
that you are asked to review as to reasonabl eness
there is a requirenent that a tine and materials
br eakdown appear ?

A Yes.

Q Ckay. So your testinony is that every
one of the itens that you approved in this case
contained a tine and materials breakdown?

A I am not sure

Q You don't know. Ckay. And you did
approve $1,200.00 a month, didn't you, for this
treatment plant?

A Yes.

Q Where was the time and naterials
breakdown for that?

A There was none.

Q There was none. But you knew that there
had to be tine and naterials that went into the
design, construction, operation and mai ntenance of

this plant, did you not?
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A Yes.

Q Ckay. Would it surprise you to learn
that within a short tinme after you nmade your
deci si on anot her nenber of your staff thought it
was worth $1,900.00 a nonth for the same plant?

M5. PUCCINI: (bjection. Wat happened
after the final decision is not before the Board.
Only the information that M. Kohrmann had at the
time that he made his decision and nothing after is
rel evant.

MR, PRI LLAMAN: | beg to differ, Your
Honor. M. Kimopened that up when he asked Ms.
Rowe whet her there had been, wthin her know edge,
ot her Agency determ nations of |ess than $3, 500. 00
for this sane plant, and she said she knew of at
| east one and it was on appeal

MR KIM But that's beyond the scope of
this witness. This witness --

HEARI NG OFFI CER WALLACE: It is beyond
the scope of the direct of this wtness.

MR, PRI LLAMAN: Al right.

Q (By M. Prillaman) Let ne ask you this
question. Did you have occasion to reviewwith M.

Doug Tolin (spelled phonetically) the
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reasonabl eness of the charge of $3,500.00 as
requested by the applicant in this case?
A No.
M5. PUCCINI: (bjection as to vague.
There is no application that -- Doug Tolin --

HEARI NG OFFI CER WALLACE: COverrul ed.

Q (By M. Prillaman) You did not?

A No.

Q kay. Do you know who Doug Tolin is?

A Yes.

Q Does Doug Tolin performthe sanme services

that you do for the EPA?

A No.

Q How do they differ?

A He does not hing but the technical --
not hi ng but the fiscal reviews.

Q Not hi ng but the fiscal reviews?

A Correct.

Q That is sonmething that is outside your
scope of responsibility; is that correct?

A Normal |y, correct, yes.

Q Al right. Wen you testified in answer
to the questions you were asked whether time and

mat eri al s breakdown was required by statute, were
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you referring to the statute that was repealed in
1993?

A Yes.

Q kay. To your know edge, is this the
only review you have ever -- the fiscal reviewthat

you have done?

A No.
Q You have done other fiscal reviews?
A Yes.
Q So your testinony is that every tine

there is a submi ssion for reinbursenent for, say, a
subcontractors efforts on a job, there has to be a
time and naterials breakdown for that

subcontract or ?

A For a subcontractor?
Q Yes.
MR KIM (bjection. | don't think there

was ever any testinony on direct on this point.

MR, PRI LLAMAN: Well, the testinony on
direct was that this applicant did not have tine
and materials for each tine the plant appeared. M
guestion, growi ng out of that series of questions,
isis it required that time and material s breakdown

al ways be provided in an application package.
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That's my questi on.

HEARI NG OFFI CER WALLACE: All right. |
think that is slightly different than you
originally asked.

MR KIM  Yes.

MR, PRI LLAVAN: Yes, | asked
subcontractor. That was an exanpl e.

HEARI NG OFFI CER WALLACE: Gkay. Do you
still object?

MR KIM No.

HEARI NG OFFI CER WALLACE: All right.

THE WTNESS: Could you rephrase the
guestion, please?

Q (By M. Prillaman) Yes. |Is it your
testinony here today, as a reviewer of these fisca
aspects of a request for reconsideration, that
every request for reconsideration including a
subcontractors work on a job be broken down by tine

and material ?

A No.

Q kay. Is the sanme true with a | aboratory
request ?

A No.

Q Ckay. So that when a person asks for
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repaynent or reinbursenment for costs expended on a
site cleanup under the LUST programfor |ab
expenses, you are not requiring the applicant to
give atine and materials breakdown of each |ab

person who worked on that [ab sheet, are you?

A That's correct.
Q kay.
MR PRI LLAVAN: | have no further
guesti ons.

HEARI NG OFFI CER WALLACE: Redirect, M.
Pucci ni .
M5. PUCCINI: Just one question
REDI RECT EXAM NATI ON
BY Ms. PUCCI NI :

Q Anywhere in the application that you
reviewed, was there any reference to what is
included in the $3,500.00 | ease rate, whether it be
atine and materials cost breakdown or any kind of
expl anati on anywhere in the application?

A No.

M5. PUCCINI: That's all | have.
HEARI NG OFFI CER WALLACE: M. Prillaman?
MR, PRI LLAMAN: Not hi ng further

HEARI NG OFFI CER WALLACE: Thank you, M.
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Kohrmann. You nmay step down.
(The witness left the stand.)

HEARI NG OFFI CER WALLACE:  Anyt hi ng
further, Ms. Puccini?

M5. PUCCINI: | have nothing.

HEARI NG OFFI CER WALLACE: M. Kin®

MR KIM  Not hi ng.

HEARI NG OFFI CER WALLACE: The Agency
rests?

MR KIM The Agency rests.

HEARI NG OFFI CER WALLACE: Any rebuttal ?

MR PRI LLAMAN:  One second.

HEARI NG OFFI CER WALLACE:  Ckay.

MR, PRI LLAVMAN: As rebuttal we would
sinmply like the Board to take official notice of a
case that was filed on Cctober 6, 1997. | do not
have the Pol [ ution Control Board nunber on it, but
it was Omens G| Company versus Illinois EPA from
whi ch an appeal was taken of yet a different
determ nation by the Illinois EPA of this sanme
rental for this sane facility at Omens G| Conpany.

HEARI NG OFFI CER WALLACE: Do you wish to
conment ?

MR KIM Yes. It doesn't really --
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wel |, yes, | would object sinply because this is

i nformati on whi ch postdates the Agency's decision
in this case by a nunber of nonths. It is not tied
to anything that was brought out today. It has no
beari ng on whether or not the decision nade by M.
Kohr mann was correct or not correct and, therefore,
since it is after the decision involved, it is
irrelevant and it is immterial and it should not
be adm tted.

HEARI NG OFFI CER WALLACE: All right. |
think that | will uphold the objection and not take
notice of this later filed case due to the fact
that the Board is bound by the date on the --

MR KIM July 18th.

HEARI NG OFFI CER WALLACE: By the July
18th date on the determination letter

MR PRI LLAVMAN: Just for the record --

HEARI NG OFFI CER WALLACE: All right, sir

MR, PRI LLAMAN: The appeal involves an
application.

MR KIM (Objection. He is going to read
the information he wants into the record. | think
that is what you just said is excluded.

MR, PRI LLAVAN: | won't even look at it.
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The appeal involves --

MR KIM | would object to this.

MR, PRILLAMAN: | can explain. The
appeal involves an application that was sent over
to the Agency on January 10, 1997. There was an
overlap of these two files. They were both sitting
there at the sanme tinme. One decision cane out one
way on the sane plant and anot her decision cane out
anot her way on the sane plant for the sane
request .

| think the Board would |ike to know
that. | think the Board would want to take
official notice of that and | ook at its own files.
That is a nodest request. That's ny request.

MR KIM In response, | would only say
that we have had a conplete hearing in this case
wi th evidence produced with argunents on both sides
and the Board will get briefing on both sides.
That case has been filed. It is my understanding
that there is a petition for reviewon file.
think that's about it. | don't even know if the
Agency has filed an appearance.

| don't know what gui dance the Board can

take fromthe fact that there has been a petition
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filed in a matter which involves the same conpany.
No argunents have been nade. No evidence has been
offered as to whether or not there are

di stinguishing factors there, as to whether there
were other considerations that should be taken into
account .

Therefore, | see no way for the Board to
possi bly take that into consideration or how that
woul d weigh into their deliberations here.

HEARI NG OFFI CER WALLACE: All right. M
ruling still stands that | believe taking official
notice of that case on the Onens G| Conpany appea
dated Cctober 6, 1997, would be inappropriate at
this time. For the reasons | explained earlier, |
bel i eve the Board is bound by the --

MR KIM July 18th.

HEARI NG OFFI CER WALLACE: -- July 18th,
1997 date.

MR, PRI LLAMAN:  Thank you.

HEARI NG OFFI CER WALLACE: | woul d al so
clarify that | did cut Ms. McCray off. It is ny
understandi ng that there was testinony that there
was an oral |ease with CAM and Oaens G|, and

there were questions whether the | ease was included
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in the package, and to the extent that | may all ow
if you will stipulate that that was --

MR KIM W would stipulate that the
| ease was, in fact, an oral as opposed to a witten
| ease if the petitioner would stipulate to the one
question I woul d have asked, had that gotten
t hr ough, whi ch woul d have been that no information
relating to the oral -- that would be found in the
oral |ease, aside fromthe |ease itself, the |ease
charge itself, was the within the application

MR, PRI LLAMAN:  Again, | think the
application speaks for itself. |In fact, the whole
last |ine of questions was what is in the

application, so that would be the extent of ny

stipulation. If it is not in there then it is not
in there.

HEARI NG OFFI CER WALLACE: | just wanted
to point out that I did -- the only reason | bring

it up, there was another question |later was the
| ease included. It is obvious, if everyone reads
the entire record, it couldn't be included because
there was testinony that it was an oral |ease.

MR KIM | guess ny point is that -- and

| think M. Prillaman has just agreed -- that
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setting aside what type of lease it was, no terms
of the | ease other than the |lease rate itself were
i ncluded within the rei nbursenment package. | think
he has just stipulated that, in fact, no such terns
were included within the application package. |If
that's the case, we have no problens stipul ating
that it was an oral |ease as opposed to a witten

| ease.

MR PRI LLAVAN:  Well, | don't know what
he i s asking because --

HEARI NG OFFI CER WALLACE: Well, | am
sorry | brought this whole thing up, because we
can't stipulate to what has already been testified
to. But | did want to clarify that that was in the
record, and then |I guess | should leave it at
t hat .

MR PRI LLAMAN: That's fine.

HEARI NG OFFI CER WALLACE: Sorry for
t hat .

kay. No rebuttal? Do you want to wite
briefs on this?

MR PRILLAMAN:  Yes. | think this is
ki nd of a short deadline.

HEARI NG OFFI CER WALLACE: | show the
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deci si on deadl i ne as bei ng Decenber 18th and there
is a board nmeeting on Decenber 18th. So if you are
inclined to grant a waiver we can put it off,
otherwise | would say that --

MR KIM Briefs due tonorrow

MR, PRI LLAVAN:  Simul t aneous briefs?

HEARI NG OFFI CER WALLACE: Let's go off
the record.

(Di scussion off the record.)

HEARI NG OFFI CER WALLACE: Back on the
record.

There being no further waiver of the
deci sion deadline, which | believe the clerk's
of fice has cal culated to be Decenber 18th, upon
whi ch date there is a Board neeting, and the Board
prefers to have the record conpl ete approxi mately
30 days ahead of that decision deadline, | wll
order simultaneous briefs on this matter to be due
on Novenber 19t h.

MR, PRI LLAMAN:  Thank you.

HEARI NG OFFI CER WALLACE: | woul d note
for the record, before | forget, that I find no
issue of credibility with the wi tnesses that

appear ed here today.
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nmuch.

| believe that's it. Thank you very

PRI LLAMAN:  Thank you.
McCRAY:  Thank you.

KIM  Thank you.

5 3 5 3

PUCCINI:  Thank you.
(Hearing exhibits were ret

by Hearing Oficer Wallace
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STATE OF ILLINO'S )
) SS
COUNTY OF MONTGOMERY)

CERTI FI CATE

I, DARLENE M N EMEYER, a Notary Public
in and for the County of Mntgonery, State of
I1linois, DO HEREBY CERTIFY that the foregoing 205
pages conprise a true, conplete and correct
transcript of the proceedings held on the 24th of
Cctober A D., 1997, at 600 South Second Street,
Springfield, Illinois, in the case of Onens Q|
Conmpany v. Illinois Environnmental Protection
Agency, in proceedings held before the Honorable
M chael \Wallace, Hearing O ficer, and recorded in
machi ne shorthand by ne.

I N WTNESS WHEREOF | have hereunto set ny
hand and affixed nmy Notarial Seal this 4th day of

Novenber A. D., 1997.

Not ary Public and
Certified Shorthand Reporter and
Regi st ered Prof essi onal Reporter

CSR License No. 084-003677
My Conmi ssion Expires: 03-02-99
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