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BEFCRE THE | LLINO S

POLLUTI ON CONTRCL Board

IN THE MATTER OF: )
PROPCSED AMENDMENTS TO REGULATI ON ) RO1- 26
OF PETROLEUM LEAKI NG UNDERGROUND ) Rul emaki ng - Land

STORACGE TANKS (35 ILL. ADM CODE 732.)

The following is a transcript of proceedings
fromthe hearing held in the above-entitled matter,
t aken stenographically by ROSEMARI E LAMANTI A, CSR, a
notary public within and for the County of Cook and
State of Illinois, before JOEL J. STERNSTEIN, Hearing
O ficer, at 100 West Randol ph Drive, Room 2-025,
Chi cago, Illinois, on the 3rd day of April 2001, A D.,

schedul ed to comence at the hour of 10:00 a.m

L. A. REPORTING (312) 419-9292
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APPEARANCES

HEARI NG TAKEN BEFORE:

I LLINO S POLLUTI ON CONTROL Board,
100 West Randol ph Drive

Room 11-500

Chicago, Illinois 60601

BY: JOEL J. STERNSTEIN, HEARI NG OFFI CER

MEMBERS OF THE | LLI NO S ENVI RONMENTAL PROTECTI ON AGENCY
AS VELL AS OTHER | NTERESTED ENTI TI ES AND AUDI ENCE
MEMBERS WERE PRESENT AT THE HEARI NG, BUT NOT LI STED ON

THI S APPEARANCE PAGE.

L. A. REPORTING (312) 419-9292
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HEARI NG OFFI CER STERNSTEIN. If everybody is
ready, why don't we go ahead and get started.

Let's go on the record.

Good nmorning. My nane is Joel Sternstein. |'ve
been appointed by the Illinois Pollution Control Board
to serve as hearing officer in this proceeding, which is
entitled, In The Matter of Amendnents to 35 Illinois
Admi ni strative Code, Part 732, Regul ation of Petrol eum
Leaki ng Under ground Storage Tanks. The docketing nunber
for this rulemaking i s ROL-26.

Sitting to my right is N cholas Mlas, the board
menber assigned to this matter.

We al so have fromthe board to ny left is Elena
Kezelis, Board Menber El ena Kezelis.

To M. Melas' right is Alisa Liu, who is a
nmenber of the board's technical unit.

And to Ms. Liu's right is Marili MFawn, who is
al so a board nenber.

W al so have Bob Boschont (phonetic), who is in
t he audi ence, who is Board Menber McFawn's attorney
assi stant.

For the record, today's date is Tuesday, Apri
3, 2001, and it is approxinmately 5 after 10:00 o' cl ock

i n the norning.

L. A REPORTING (312) 419-9292
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This is a rul emaki ng subject to the board's
procedural rules, and, therefore, all relevant,
non-repetiti ous and non-privileged testinmony will be
heard at this second hearing in this proceeding. The
first hearing was held on February 7, 2001, at the
board's Springfield offices.

This matter was filed on Decenber 6, 2000, by
the Illinois Environmental Protection Agency. On
Decenber 21, 2000, the board accepted this matter for
heari ng.

To ny right over on the table over there are
copies of the current notice and service lists. |If you
noti ce that your name does not appear on the list, there
are al so sign-up sheets for the notice and service |ist
al so on that table to ny right. Please sign up if you
wi sh to be included on either list. Individuals on the
notice list receive only board and hearing officer
opi nions and orders. Individuals on the service |ist
recei ve copies of all docunents filed by all persons on
the service list including pre-filed testinony and
guestions, notions and appearances, as well as board and
hearing of ficer opinions and orders.

If your name is on the service list and you file

docunents with the board, you nust al so serve everyone
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on the service list with copies of the same docunents.
If you have any questions about the list, please see ne
during a break or after the hearing.

In addition, at the table over on the side of
the roomthere, you'll find copies of the board s set
for hearing order in this matter dated Decenber 21
2000, and copies of the hearing officer order of January
29, 2000.

In addition, there are several other docunments
on the table to nmy right, including the Menmorandum of
Agreement between the Illinois Environnental Protection
Agency and the Illinois Departnent of Transportation
There are two handouts on MIBE, which the Agency wil|l
| ater be submitting as exhibits. One has a color map of
the United States on the front showi ng groundwater
aphemc levels for United States T sites and the other
contains an article on degradation in surface water
sedi ment s.

In addition, there are copies of the Agency's
noti on for acceptance dated Decenber 5, 2000.

There is a copy of testinobny to be presented by
Steve Beverly of the Navy.

There is a copy of the testinmony to be submitted

by Richard Butterworth of the General Services
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Admi ni stration.

There are copi es of the Menmorandum of Agreenent
between Illinois Environnmental Protection Agency and the
Navy, Arny and Air Force.

There are suggested revisions submtted by the
Department of Defense as well.

The MOA between the Illinois Environnental
Protection Agency, Navy, Arny, Air Force and the
suggested revisions submtted by the Departnent of
Def ense both go with M. Beverly's testinony, just for
clarification there.

Al so rest roons, sone housekeeping matters here,
rest roons are located right next to the entrance to the
CMVB conference facility, which is behind ne out near the
outer hallway. And if anybody needs sodas, snacks, et
cetera, there is plenty of restaurants downstairs on the
concourse, in the food court.

The purpose of today's hearing is two fold.

First, we'll address the econom c i npact
statement or ECIS for this rule.

Pursuant to Section 27B of the Illinois
Envi ronmental Protection Act, the board is required to
request the Departnent of Commerce and Comunity

Affairs, or DCCA, to conduct an ECIS on certain proposed
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rules prior to the adoption of those rules. |f DCCA
chooses to conduct the ECIS, DCCA has 30 to 45 days
after such request to produce a study of the proposed
rules. The board nust then make the ECI'S or DCCA
expl anation for not conducting the study available to
the public at |east 20 days before a public hearing on
t he econonic inpact of the proposed rule.

In accordance with Section 27B of the act on
January 24, 2001, the board requested that DCCA conduct
an ECI S for docket R0126. In the request, the board
stated that if it did not receive a reply from DCCA
within 10 days, it would rely on the March 10t h, 2000,
letter from DCCA. That March 10th, 2000, DCCA |etter
notified the board that DCCA | acked the technical and
financial resources to respond to any rul emaki ngs. The
board did not receive a reply fromDCCA within the 10
day period, accordingly, the board relies on the March
10, 2000, DCCA as an explanation for no ECI'S being
subm tted for docket RO1-26

Section 27B of the act also requires the board
to have a hearing on either the ECIS or DCCA's deci sion
not to performan ECIS.

Thus, pursuant to the hearing officer order in

this matter dated January 29, 2001, we'll hear testinmony



10

11

12

13

14

15

16

17

18

19

20

21

22

23

L. A, REPORTING (312) 419-9292

8
from anyone who wi shes to comment on DCCA's deci si on not
to conduct an ECIS for RO1-26.

Today we'll also be hearing pre-filed testinony.
The testinony that has been subnmitted for this hearing
is from Stephen Beverly fromthe Departnent of the Navy;
Richard R Butterworth, Jr., with the General Services
Admi ni stration; James Huff, P.E., of Huff & Huff, and
al so Bruce Bonczyk of the Illinois Society of
Pr of essi onal Engi neers and the Consulting Engi neers
Counci |l of Illinois.

The Agency's testinony for this matter was
entered into the record at the first hearing. |'m not
goi ng to have the Agency witnesses read their testinony
again but I'msure if requested they'd be glad to
sunmari ze their testinony.

W'l allow questions for the specific testinony
and the specific testifier.

In addition, the Agency will be submtting sone
exhibits at the end of the hearing and they'll also be
avai | abl e for questions on those exhibits.

Once we finish with the pre-filed testinony,
we' Il proceed with anyone el se who might wish to present

testimony if tinme permits and it appears that we wll
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David Piotrowski of the Illinois Petroleum
Council submitted pre-filed testinony but did not file
by the deadline. The Illinois Petroleum Council filed
M. Piotrowski's testinmony with a notion to file
instanter, and as | said, if tine permts, and | believe
it will, I'll adnmit that nmotion to file instanter. And
we'll proceed with the testinmony of Illinois Petrol eum
Counci| and rel ated questi ons.

As a point of order, we'll probably have the
I1l1inois Petrol eum Council go second to |ast and the
Agency will go last just to make sure we get everybody
on the record. And, again, | don't think we'll have any
problems with time today.

I's there anyone el se here today who wi shes to
testify?

kay. G eat.

A few itens about the quorum Anyone who
testifies will be sworn in by the court reporter.
Anyone nmay ask a question of anyone who testifies,
however, in asking the question | ask that you raise
your hand, wait for me to acknow edge you, and after
I've acknowl edged you, please state your nane and who

you represent before you begin asking questions.
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10
over each other, the court reporter will not be able to
get your questions on the record. Wen answering
guestions, please be sure to say yes or no instead of
noddi ng or shaki ng your head. Please note that any
guesti ons asked by a board nenmber or staff are intended
to help build a conplete record for the board's decision
and are not neant to express any preconceived notion or
bi as.

One other thing. Wile we're on the record,
ask that everyone please turn off their beepers or cel
phones or set themto vibrate instead of ring. |If you
nmust answer a call, please |eave the hearing room
Extraneous conversations in the hearing roomcan make it
difficult for people to hear or concentrate on the
testimony and questi ons.

Is there anything else that you'd |ike to add,
M. Melas?

MR. MELAS: No. 1'd just like to say good
norning. Welcone all to Chicago on this day 2 of the
annual dem se of the Chicago Cub's. | ama Sox fan, in
case you haven't figured that out.

HEARI NG OFFI CER STERNSTEIN: Board Menber
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like to add?
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Let's dispense with the ECIS testinony first.

Is there anyone who wi shes to conment on DCCA' s deci sion
not to performan ECIS in this natter?

Ckay. Seeing no one wi shing to conment on the
lack of an ECIS, we'll proceed with the pre-filed
testimony and the first testifier will be Stephen
Beverly with the Department of the Navy.

And before you start testifying, let's ask the
court reporter to swear you in.

(Wtness sworn.)

MR. BEVERLY: Good norning. M nane is Stephen
Beverly. | currently serve as Senior Environnental
Counsel for Southern Division, Naval Facilities
Engi neeri ng Conmmand, in Charleston, South Carolina.

My primary areas of responsibility include
providing | egal counsel to the personnel in Southern
Di vision's environnental department on matters involving
conpliance with applicable federal and state |aws and
regul ations as well as the Departnent of the Navy and
t he Departnment of Defense policies pertaining to
envi ronnental conpliance, environnental restoration and

property disposal matters.
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engi neering and public works provider for all naval
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12
shore establishnents within a 26 state area of
responsibility, AOR which includes, of course, the
State of Illinois.

My testinony here today was devel oped in
consul tation with other DoD conponents.

On behalf of the Navy and the other nilitary
services, | want to thank you for the opportunity to
provi de our views on the Agency's proposed revisions to
the Part 732 Petrol eum Underground Storage Tank (LUST)
regul ati ons.

On February 16, 2001, the Agency filed a Modtion
to Anmend t he proposed LUST rul emaking in order to
provide relief for the federal community fromthe
specific requirenent that No Further Remedi ation, (NFR)
letters be "perfected" by recording themin the county
I and records.

As will be discussed in testinony to be provided
shortly by M. Rich Butterworth of the General Services
Adm ni stration, that recording requirenment was
problematic for federal |andholding entities as we do

not generally "own" the federal |ands on which we
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My focus today is to indicate our support for
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the Agency's Mdtion to Anend with m nor amendnents,
whi ch | have provided as exhibits, marked as Exhibit 2?

HEARI NG OFFI CER STERNSTEIN: Board's Exhibit 11.

MR. BEVERLY: | appreciate this board's
willingness to listen to our thoughts in that regard.

In terms of our preference for risk-based
cl eanups, Southern Division's experience at sites
t hroughout our AOR is that under appropriate
ci rcunmst ances, risk-based site cleanups can be a
protective, tinely and cost-effective alternative to
nore extensive and potentially cost prohibitive renedial
nmeasures, which may, or may not, ultinmately permt
unrestricted future |and uses.

W wish to have the flexibility afforded by this
approach for LUST sites in Illinois where we and the
Agency agree that the use of a risk-based cl eanup
approach will protect human health and the environment
and is practicable.

Unfortunately, unless the changes proposed in
the recent Mdtion to Anmend brought forth by the Agency

are adopted, our future ability to do so will be
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requi renents, which we are legally precluded from
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sati sfying.

Al'l that we in the federal comunity seek is the
same ability, which is being afforded those in private
i ndustry, to be able to close out our LUST sites with
full Agency concurrence utilizing the concept of
ri sk-based renedi ation

Wiy an exception should be nmade for federa
facilities?

Because we are asking this board to adopt an
alternative approach to the NFR recordation requirenent
contained in the existing LUST regul ati ons, we
understand that we need to explain to you how we will
ensure the future maintenance of whatever |and use
restrictions, such as recorded instrument, would
ot herwi se have lawful ly inposed.

In lieu of recording NFR |l etters contai ning
specific land use restrictions, we have proposed to the
Agency use of a tri-party Menmorandum of Agreenment (MOA)
bet ween the federal |andhol ding agency, United States

Envi ronmental Protection Agency Region 5 and t he Agency.
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We have executed such agreenments in other United
States Environnental Protection Agency regions, and nore
importantly, this board recently approved their use

under the amended TACO Regul ations as a form of
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15
institutional control.

Under such facility specific MOAs, DoD
facilities within the state would commit to, anong ot her
things, certain periodic site inspection and reporting
requi renents so as to ensure that our facility personnel
adequately maintain those site renedy based LUCs
necessary for long-term protection of human heal th and
t he environment.

| have provided as Exhibit --

HEARI NG OFFI CER STERNSTEIN. 13 for the board.

MR. BEVERLY: -- a nodel MOA for your
consi derati on.

The provisions contained within this nodel were
negoti ated between DoD, United States Environnental
Protection Agency Region 5 and Agency representatives
and are consistent with DoD policy pronulgated in
January 2001, on the establishnment of |and use controls
in consultation with appropriate environnental
regul atory agenci es.

| have al so brought with nme today, and |'ve
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shoul d the board desire to review the sane.
We bel i eve the MOA concept provides a sound

alternative approach to requiring NFR recordation.
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Mor eover, the MOA nakes clear that conpliance
with its provisions is a prerequisite for continued
validity of those NFR letters, which would be issued by
the Agency for the sites, which would be enconpassed
under such an agreenent.

Concl usi on.

In conclusion, we are proposing with full Agency
concurrence, that the Part 732 LUST regul ations be
anended to exenpt federal facilities fromthe
af orementi oned NFR recordation requirenent subject to a
given facilities execution of, and subsequent conpliance
with, atri-party LUC MOA with the Agency and the United
States Environnmental Protection Agency.

Thank you very nuch.

HEARI NG OFFI CER STERNSTEIN. M. Beverly, the
testimony that you just read, that was verbatimfromthe
copy that you provided the board, is that correct?

MR, BEVERLY: Yes.

HEARI NG OFFI CER STERNSTEIN: Do you have a



20

21

22

23

24

10

11

12

13

14

15

16

17

18

19

couple of copies to file with us right now as exhibit

copi es?
MR BEVERLY: Sure.

HEARI NG OFFI CER STERNSTEIN. If you can just
submit those right now, we'll nmark those as exhibits and
L. A REPORTING (312) 419-9292
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then we'll proceed with the questions.

kay. So the board will admit the pre-filed
testimony of Stephen A Beverly as Exhibit 10.

M. Beverly, did you also want to admit the
Mermor andum of Agreenment and suggested revisions at this
point as well?

MR. BEVERLY: Yes.

HEARI NG OFFI CER STERNSTEIN: Wy don't we do
that, too? |If you can bring up a copy for nyself and
one for the court reporter

MR, BEVERLY: MOA would be 11 then?

HEARI NG OFFI CER STERNSTEI N:  Yes.

Did you run out of the MOA? |[|'ve got an extra
one here.

I"'msorry. Wre there any objections to
admtting M. Beverly's testinony?

Okay. For the next exhibit, Menmorandum of
Agreement between the Illinois Environnental Protection

Agency, the United States Environmental Protection
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Navy, Arny and Air Force, will be admtted as Exhibit

11.

Are there any objections?

And the docunent entitled, Suggested Revisions
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Submitted by the United States Departnment of Defense,
will be admitted as Exhibit 12.

Are there any objections?

Seeing none I'll admit that one as well.

Al right. At this point we'll proceed wth
guestions fromthe audi ence for M. Beverly.

Ckay. Seeing no questions fromthe audi ence
right now, does anybody with the board have any
guestions? GCkay. M. Beverly -- oh, I"'msorry. o
ahead, Ms. Liu.

M5. LIU  Good norning, M. Beverly.

In your testinony regarding the DoD policy

promul gated in January 2001, did you wish to provide

t hat ?

MR. BEVERLY: Yes, we have a copy of that as
well. | can mark that Exhibit 13.

HEARI NG OFFI CER STERNSTEIN: Wy don't we do
t hat .

18
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M5. LIU.  Thank you.

HEARI NG OFFI CER STERNSTEIN. M. Beverly, did
you provi de extra copies of this?

MR. BEVERLY: Yes.

HEARI NG OFFI CER STERNSTEI N. Copi es over there

on the table.

L. A, REPORTING (312) 419-9292
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kay. We'll mark the docunment dated January
17th, 2001, with the stationery the Ofice of the Under
Secretary of Defense on the top. This is the Menmorandum
for Assistant Secretary of the Arnmy, Installation and
Envi ronmental , Assistant Secretary of the Navy,
Installati on and Environnental, Assistant Secretary of
the Air Force, Manpower, Reserve Affairs, Installation
and Environment, and Director, Defense Logistics Agency,
on the Subject, Policy on Land Use Controls Associ ated
with Environmental Restoration Activities.

Are there any objections to adnitting this as an

exhi bit?

Seei ng none, this docunent will be admitted as
Exhi bit 13.

Again, 1'd just like to ask if there are any

ot her questions for M. Beverly.
MR, MELAS: | assune now that this Menmorandum of

Agreenent has been fully signed off by all the
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MR. BEVERLY: Yes. W're |ooking to execute our
first one here probably in the next couple of nonths.
MR. MELAS: Thank you.
M5. McFAWN: Do you have a date for when that

was signed?

L. A, REPORTING (312) 419-9292

20

MR. BEVERLY: No. W haven't actually executed
an agreenent. It's a site specific installation by
installation agreenent. So we have not actually
executed one for a particular base yet, but there has
been agreenent between the Illinois Environnental
Protection Agency using the services on the fornat.

M5. McFAWN:  To use this nodel that you
submitted?

MR BEVERLY: Correct.

MS. LIU  Since we haven't had a chance to
review the DoD policy that you just subnitted, could you
sunmari ze what it says for us, please?

MR. BEVERLY: Well, there are quite a few
different aspects of it. It covers both active base
facilities as well as closing base facilities and what
t he Departnent of Defense's obligations should be and

what we should attenpt to do in dealing with United
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States Environnental Protection Agency, state regulatory
agencies, in setting up a conprehensive oversight policy
on a site by site basis for Iand use controls, if we're
going to have a land use control inmposed on a given
site. So it is broken out in those two different

cat egori es.

On the active side, it focuses very much on the
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concept of an MOA in the sense of we would have active
based personnel oversee the day-to-day naintenance
control in process.

On the BRAC side, if we're closing a base, it
speaks toward establishing a layering strategy. So if
you bring in local agencies, |like zoning authorities,
well permitting authorities, as well as the state
envi ronnental fol ks and the Environmental Protection
Agency to establish what is referred to as the layering
strategy of enforcenent so that all of the players can
cone together to the extent that they can assist a given
installation or given agency setting up |and use
controls, that we try to set that framework in place

So, for example, if we put a well restriction on
a piece of property and it's then conveyed to a
redevel opment authority or to sone private party, that

both we and the local well permitting authority, let's
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say the health department, would then work together and
coordinate to prohibit installation of wells that m ght
cause an exposure situation

So it is just working with other agencies to
have that |ayer approach is basically what the policy
calls for on the BRAC side of that.

We feel what we're doing here with the MOA is
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entirely consistent in terns of the active base side.
W maintain a full responsibility for whatever |and
controls are inposed on our installation and our people
control that. 1In a nutshell, is the best way | can
describe it.

M5. LIU Is this a national policy or does it
apply just to the m dwest?

MR. BEVERLY: It's a national policy, DoD wi de.

HEARI NG OFFI CER STERNSTEI N:  Any ot her questions
for M. Beverly?

Ckay. Thank you, M. Beverly. W appreciate
your testinmony.

MR. BEVERLY: Thank you very nuch.

HEARI NG OFFI CER STERNSTEI N:  Goi ng ri ght down
the list, at this tine, we'll have Richard R

Butterworth, Jr., with the General Services
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Admi ni stration, read his testinony.

M. Butterworth, will you be reading your
pre-filed testinony as it was submitted to the board?

MR. BUTTERWORTH: Yes, | will.

HEARI NG OFFI CER STERNSTEIN: That's fine. Then
go right ahead. Let's have the court reporter swear you
i n, though.

(Wtness sworn.)
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MR. BUTTERWORTH: Good nmorning. My nane is
Richard R Butterworth, Jr. | ama Senior Assistant
General Counsel in the Ofice of General Counsel
General Services Adnministration, GSA

My testinony is provided on behalf of the GSA

| have been an enpl oyee of the GSA for 13 years
and have been in ny current role for the past 5 years.

In addition to other duties, | serve as Chief
Counsel for the Ofice of Property Disposal within the
Public Building Services GSA

In that capacity, |'mresponsible for policy
devel opnent, legislative initiatives, regulatory
interpretati on and adoption, overall programlega
review and for individual real property disposal
actions.

To give some background to ny testinony here



17

18

19

20

21

22

23

24

10

11

12

13

14

15

today, on February 16, 2001, the Illinois Environnental
Protection Agency filed a notion to anend its proposed
rul emaking filed with the board back on Decenber 6,
2000, wherein certain anendnents to the Part 732 LUST
regul ati ons were proposed for board adoption. That
noti on seeks to amend Subpart G Sections 732.702

t hrough 732. 704, to adopt |anguage simlar in many

respects to that adopted by the board in its rul enaking

L. A, REPORTING (312) 419-9292
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RO0- 19A, whi ch made certain amendnents to the TACO rul es
set forth in Part 742.

More specifically, the Agency's notion would
provi de an exenption for federal |andhol ding agencies
fromthe requirenent to, quote, unquote, perfect all no
further remediation, or NFR letters, issued by the
Agency by recording the same in the cognizant county
recorders office. For any federal installation in the
state to be entitled to this exenption, it nust enter
into a Menmorandum of Agreenent, or MOA, with the Agency,
whi ch woul d contain certain periodic site inspections
and recordi ng requirenents.

I'"mhere today to testify in support of that
notion to anend and to explain why such relief is

necessary.
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So, why federal installations need a recording
exenption.

Federal installations in Illinois need the
proposed recordi ng exenpti on because, unlike privately
owned facilities, certain legal limtations exist on the
ability of federal agencies to deed record | and use
restrictions on federal properties to be retained in
federal hands.

To understand the scope of federal agency rea

L. A, REPORTING (312) 419-9292
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property managenent authority it nust first be
recogni zed that those real properties, which the various
federal agencies occupy or otherw se control, are not,
guote, unquote, owned as such by them but rather by the
United States as sovereign. This is sinply because the
ultimate authority to manage all federal owned | and
rests with Congress pursuant to the property cl ause of
the United States Constitution, Article 4, Section 3.
And Congress has not chosen to assign ownership over
federal lands to any particul ar agency or agencies.

GSA derives its particular authority to manage
and di spose federal lands fromthe Federal Property and
Admi ni strative Services Act of 1949, as anmended, the
sane statute under which GSA was established. See 40

U S.C. Section 47, et. Seq., hereinafter property act.
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One of the principle purposes of the property
act was to provide econom es of scale and consolidation
of resources and authorities within the federa
government. One of those key areas of consolidation was
the authority to nmanage and di spose of real property.
Specifically GSA was authorized to insure the effective
utilization of, quote, excess, unquote, real property,
which is property which a | andhol di ng agency has

determned is no | onger needed to acconplish its
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particul ar mission, and the efficient disposal of,
guot e, unquote, surplus real property, which is excess
property for which there is no other federal agencies
need. See 40 U.S.C. Section 483 and 484. GSA is
aut horized to provide these functions for all federa
executive agencies, therefore, unless an agency has
specific authority to di spose of real property, once a
| andhol di ng agency has determ ned that the property is
excess to its needs, it nmust turn the property over to
GSA for disposition.

The Departnent of Defense or DoDis in a unique
situation in the federal government in that it has
specific delegation of the sane property and managenent

functions as GSA but only with regard to closing or
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realigning base properties identified under one of the
vari ous base closure and realignnent or BRAC statutes
passed by Congress in recent years.

Therefore, in those linted circunstances, GSA
can act as both the | andhol di ng and di sposal agency, DoD
can act as both the | andhol di ng and di sposal agency, in
ef fect stepping into the shoes of GSA

While it is true that Congress has chosen on
ot her occasions to grant certain specific property

managenent authorities to other federal agencies,

L. A REPORTING (312) 419-9292
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i ncluding the DoD, the scope of those authorizations has
been very limted. For exanple, federal agencies have
the general authority to grant utility easenment or
right-of-ways on retained land to parties. However, the
Department of Justice has previously determ ned that the
authority congress provided to agencies to execute these
types of instruments does not extend to other broader
di sposal s of property interests.

Consistent with the provisions of the property
act, GSA views the deed recording of specific |and use
restrictions, that is future industrial use only
l[imtations or well installation prohibitions, as
constituting a disposal of a federal property interest.

Thus, only GSA and not individual |andhol ding agencies
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can inmpose such restrictions on active installation
properties.

GSA has chosen not to delegate the authority to
| andhol di ng agencies to record | and use restrictions
that would run with the land in perpetuity for three
principl e reasons.

First, we believe that it would be contrary to
Congressional desires as to who should hold property
di sposal authority.

In the case of DoD, the fact that Congress has

L. A, REPORTING (312) 419-9292
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only chosen to expressly grant that agency full property
di sposal authority in the context of BRAC real estate
actions clearly indicates that it was not their intent
for DoD to have those sane authorities in the context of
managi ng acti ve base properties.

Secondl y, GSA believes that recorded |and use
restrictions should only be agreed to in the context of
an actual property disposal, so that such restrictions
can truly reflect the risks associated with known site
conditions in the context of a particular contenpl ated
reuse of the property, rather than some hypothetical use
in the future

At the tine of property disposal, GSA or any
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| andhol di ng agency with disposal authority could review
the institutional controls previously set in place
during the | andhol di ng agency's use of the property and
determine with the appropriate regul atory agency i nput
whet her those controls should remain and becone
per manent use restrictions or be nodified in order to be
truly protective in the context of the pending reuse.
Finally, GSA strongly believes that there are
other effective nmeans to inpose these restrictions on
federal property wthout requiring that those

restrictions be recorded. An exanple would be the MOA
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concept devel oped by DoD and proposed to the Agency and
whi ch has now been incorporated into the new TACO rul es.

W believe it inmportant to point out that in
addition to those specific site inspection and reporting
requi renents, which the aforenmenti oned agreenents m ght
enconpass, two federal [aws, nanmely CERCLA and NEPA
i ndependently inpose certain free property disposa
rel ated notice applications on federal |andhol ding
agencies not simlarly inmposed on private entities. For
exanpl e, CERCLA Section 120H3 requires federal agencies
di sposi ng of surplus properties to specifically state in
the formof a deed covenant that all renmedial action

necessary to protect human health and the environnent
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with regard to identified hazardous substance activity
has been taken prior to conveyance. The United States
al so conmits to return the property, to correct any

ot her hazardous substance condition fromprior federa
activity that was not previously identified.

Secondl y, federal |andhol ding agenci es mnust
conply with the National Environmental Policy Act or
NEPA, in the context of nmking closure and excess
deci si ons.

Under NEPA, federal agencies are required to

assess potential inmpacts to, quote, the quality of the

L. A, REPORTING (312) 419-9292
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human environnent, unquote, fromthe proposed federa
cl osure and di sposal action, thus if any institutiona
controls woul d be effected by an agency's decision to
close a particular facility or to declare that property
excess, the | andhol di ng agency must eval uate those
i mpacts and allow public comment on that eval uation
GSA nust al so conply with NEPA before di sposal actions
and if there is contamination that took place on
property GSA is disposing, we routinely notify the
appropriate state regul atory agency to obtain their

i nput on the need for land use restrictions on the

property.
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In Iight of the foregoing, GSA urges the board

to adopt the anendnents reflected in the Agency's

February 16, 2001, notion to anend.

GSA believes that these anendnents wil |

adequately address the federal conmunity's concerns

regarding limtations on our ability to perfect

letters through deed recordation while establishing a

NFR

process for insuring federal agency naintenance with

I1linois Environnental Protection Agency oversight of

all LUST site related | and use controls.

anendnent a NFR | etter woul d be deed recorded if and

Under

this

when any site to which they pertai ned was transferred by

L. A REPORTING (312) 419-9292

deed fromthe federal government to any non-federa

entity.

In conclusion, we at GSA support the agency's

31

proposal to nodify the proposed LUST rules to take into

account the unique authorities provided to and

responsi bilities inposed upon federa

managenment of federal real property.

| appreciate the opportunity the federa

agenci es'

government has had to work with the board and t he Agency

to resolve these issues. And | thank you for the

opportunity to present this testinony to you today.

HEARI NG OFFI CER STERNSTEI N

kay.

M.
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Butterworth, do you have a copy of the your pre-filed
testinmony there for both the board and the court
reporter?

MR. BUTTERWORTH: | do.

HEARI NG OFFI CER STERNSTEIN:  Any objections to
the admission of M. Butterworth's testinony?

kay. Seeing none, | will admt the pre-filed
testimony of Richard R Butterworth, Jr., as Exhibit 14.

And at this point, 1'd like to open up the floor
for questions for M. Butterworth fromthose in the
audi ence.

Seei ng none, does anybody fromthe board have

L. A REPORTING (312) 419-9292
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any questions for M. Butterworth?

M5. LIU  Good nmorning, M. Butterworth.

I was wondering what other types of federa
agenci es does GSA manage the property for?

MR. BUTTERWORTH: W nanage property for a
nunber of federal agencies and particularly the disposal
of property for all of the mlitary services, the coast
guard, NASDA, the Departnent of Energy, and nany other
I andhol di ng agenci es.

M5. LIU Ckay. The Federal Aviation

Adni ni stration?
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MR. BUTTERWORTH  Yes.

There are sonme agencies that we generally have
authority to handl e the disposal for, but those agencies
may have specific authority with regard to certain
properties. And so it is difficult to have a bl anket
statenment for all agencies. Some of them have very
narrow authority for certain types of property. But in
general , those | andhol di ng agenci es nmust cone to GSA for
di sposal

M5. LIU Ckay. Can you envision sonme of those
ot her federal agencies that m ght need speci al
provi sions, such as DoD has proposed with their MOA

agreenent ?

L. A, REPORTING (312) 419-9292
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MR. BUTTERWORTH: | believe that the Departnent
of Energy has a section of property with regard to
certain energy facilities, which they have specific
di sposal authority for, but they would not be prevented
fromentering into the same kind of MOA agreenent that
t he DoD services have already agreed to.

| also know that the Department of Interior and
Agriculture, Departnents of Interior and Agricultural,
with regard to national forests or other public domain
| and have their own disposal authority, but, again, they

woul d be in the sane position as the DoD services, which
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I"msure would be in a position to enter into the sane
ki nd of MOA agreenent.

M5. LIU Ckay. Very good. Thank you.

HEARI NG OFFI CER STERNSTEI N: Does anybody el se
have any further questions for M. Butterworth?

M5. McFAWN:  Maybe | missed this, but the
drafter or the nodel of Menorandum of Agreenent we have
is with the United States Departnent and it says Navy,
Arnmy and Air Force.

Are you saying that these ot her governnental
entities such as DoD woul d use the same nodel ?

MR, BUTTERWORTH: Yes, that woul d be the

proposal that we have. W have reviewed the MOA and we

L. A. REPORTING (312) 419-9292
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believe it is consistent not only with the DoD poli cy,
but al so, although, GSA does not have a formal policy,
it is consistent with our informal policy as well.

M5. McFAWN:  And were you involved when this
nodel was negotiated with Region 5 and the Illinois
Envi ronment al Protection Agency?

MR. BUTTERWORTH: Not specifically, but | did
review its various permutations and have no objection to
it.

M5. McFAWN:  Thank you.
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HEARI NG OFFI CER STERNSTEI N.  Any ot her questions
for M. Butterworth?

M5. LIU  One nore.

Al t hough the npdel MOA that was presented here
could be used with other federal agencies, don't
di fferent federal agencies have different kinds of
resources to inplenent sone of the requirenments that
t hey propose, as well as maybe address different |evels
of need depending on the actual site involved?

MR. BUTTERWORTH: There is probably |anguage in
the MOA that is unique to the DoD in the sense that DoD
uses base naster plans and ot her ways of keeping track
of active base use that might need to be nodified to

reflect the specific term nology or |anguage that was
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used by an individual agency, but | believe the genera
concept of the MOA is consistent with what we've
di scussed across the federal governnent.

M5. LIU.  Thank you

HEARI NG OFFI CER STERNSTEI N:  Any ot her
guesti ons?

Ckay. M. Butterworth, thank you very nuch.

Bef ore proceeding with M. Huff, | forgot to
mention at the beginning of the hearing on the table to

my right we al so have a copy of the Agency's submi ssion
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of February 20, 2001. They subnmitted that on the eve of
the first hearing and it contains several of their
exhibits that were subnmtted at that hearing. | just
wanted to clarify that in case anybody hadn't picked
t hose up yet.

And | guess at this point we'll proceed with the
testimony of M. Janes Huff.

M. Huff, for clarification you'll be reading
fromyour pre-filed testinmony as it was subnmitted?

MR HUFF: Yes.

HEARI NG OFFI CER STERNSTEIN: That's great. Go
ri ght ahead whenever you're ready. Actually, let's
swear you in.

(Wtness sworn.)
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MR. HUFF: Good norning. M nane is Janes E.
Huff. |'mVice President of Huff & Huff, Inc., an
environnental engineering firmlocated in LaG ange,
Illinois. 1'"ma licensed professional engineer and a
menber of the Consulting Engineers Council of Illinois.
CEC! .

| serve as Chairman of the Illinois

Envi ronmental Protection Agency Liaison Conmittee for

the CECl. | amtestifying today on behalf of the
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Consul ting Engi neers Council as well as the Illinois
Soci ety of Professional Engineers | SPE
| SPE serves over 3,000 |icensed professiona
engineers in Illinois while CECI has 225 nenber
consulting engineering firns of which approximtely
one-third provide environnental engineering services.
Many of the CECI menber firnms enpl oy geol ogists
and their expertise is integral to our practice. This
is particularly true in the environmental arena.
I"mtestifying today to object to certain
portions of the proposed anendnment to the 35 Illinois
Admi ni strative Code 732 on behal f of |SPE and CECI
First, we commend the Illinois Environmental
Protection Agency and the Illinois Pollution Control

Board for its action in updating and anmendi ng these
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proposed rul es.

W appreciate the Agency's concerns in refining
the process and i npl enenting the proposed i nprovenents
to the regul ati ons.

Qur objections to the proposed anendnent rel ate
to the linmted and specific issue. That issue is the
proposed inclusion of termnology in the regul ation
which allows for a |icensed professional geologist to

perform many of the same functions as |icensed
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pr of essi onal engi neers. W object on the ground that
there is no statutory authority in the enabling
| egislation to include |icensed professional geol ogists
inthe rules. The only reference throughout the LUST
legislation is to |icensed professional engineers.

As the board is aware, specific functions are
assigned in the LUST legislation to |icensed
prof essi onal engi neers. For exanple, the determ nation
of physical soil classifications, site evaluations,
survey of water supply wells and groundwat er
i nvestigations are all assigned to |licensed professiona
engi neers.

The Agency is proposing that, with one
exception, licensed professional geol ogists should be

i ncluded for every action which |icensed professiona
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engi neers currently perform

Conceptual ly, both CECI and | SPE are open to
all owi ng qualified geologists to practice in areas where
they are licensed, so long as this is not achieved at
t he exclusion of qualified engineers to properly
practice their profession.

Unfortunately, we believe the LUST | egislation

does not grant the authority for such operations to
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geol ogi sts and we request the board carefully exani ne
our |egal argunment contained in our notion to oppose
certain proposed anmendnents to the Environnental
Protection Agency proposal to amend 35 Illinois
Admi ni strative code 732 and the acconpanyi ng nenorandum
of | aw.

CECl and | SPE are prepared to work closely with
t he geol ogi sts to develop the proper statutory basis to
all ow the lIicensed professional geologist to certify
those itens contained in the Agency's proposal

The Agency's own testinony rai ses questions of
the validity of including licensed professiona
geol ogi sts. The filed testinony of M. Doug C ay
clearly indicates that Title 16 of the Environnental
Protection Agency, the LUST provisions, was not nodified

or anended to include certifications by |icensed
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pr of essi onal geol ogi sts.

H's testinony nerely reflects the Agency's
belief that the board shoul d adopt these changes because
t he Professional Geol ogists Licensing Act was adopted
subsequent to the LUST provision. However, that
testinmony fails to indicate that the Professiona
CGeol ogi sts Licensing Act was passed prior to the nost

recent amendnents to the LUST provision in 1996. The
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presunption, therefore, exists that if the genera
assenbly intended to include geol ogists in the LUST
provi sions, they clearly could have done so in the
subsequent LUST anendments.

In the filed testinony of M. Ron Dye of the
Advi sory Board of the Illinois Chapter of the Anerican
Institute of Professional Geologists. M. Dye asserts
t he Agency should also insert |icensed professiona
geol ogi sts in proposed Section 732.409A2 relating to
certification of corrective action conpletion reports.
The American Institute of Professional Ceol ogists
acknow edges that certain portions of a corrective
action conpletion report are outside the purview and
practice of professional geol ogists. Ceologists are not
trained as design professionals, though they provide

val uabl e scientific services.
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It seens inconsistent to us that the Agency can
pi ck and choose the application of where certification
by a geol ogi st are appropriate, especially in |light of
the fact that there are no enunerated statutory
standards to govern the Agency in its selection
If the Agency project nmamnager inappropriately

accepts a |licensed professional geol ogist, the LPG
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certification that entails engineering, what are the
potential consequences? Could the no further
renedi ation |l etter becone invalidated because the report
was certified inappropriately? Wo would nake such a
deci sion on the appropriateness of an LPG certification?

Qur position remains that qualified Iicensed
pr of essi onal engi neers are the only professionals
qualified to certify corrective action conpletion
reports and allowing LPGto certify some of these
reports leads to far nore conplications and potenti al
probl ens.

In this regard, the CECI and | SPE are in ful
agreenent with the Agency's draft |anguage in Part
732. 409A2.

In summary, many of CECI nenber firns enpl oy
geol ogi sts, and both CECI and | SPE support devel opi ng

the framework to allow qualified professional geologists
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to certify in those areas recogni zed by the statutes.
| SPE and CECl are prepared to work closely with the
geol ogi sts to develop this proper statutory framework to
allow LPG to certify those itens contained in the
Agency's proposal, however, this legislative framework
is not in place and, consequently, |SPE and CEClI objects

to the licensed professional geol ogist inclusion in the
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proposed 732 changes.

| thank the board for this opportunity and woul d
be pl eased to answer any questions you nay have.

HEARI NG OFFI CER STERNSTEI N:  Thank you, M.
Huf f .

Are there any questions fromthe audi ence for
M. Huff?

Ckay. Seeing none right now, does anybody with
t he board have any questions for M. Huff? Ms. Liu.

M5. LIU  Good nmorning, M. Huff.

In your practice, what types of roles do
prof essi onal geol ogists currently fulfill?

MR, HUFF: In the environnental arena?

M5. LIU  Yes.

MR HUFF: A lot of tinmes they do a lot of field
wor k, soil classification work, oftentines acconpanyi ng

adrill rig, engineers also practice that sane area.
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M5. LIU.  Thank you.
M5. McFAWN:  Are there any particul ar situations
when nedi ati ng underground storage tanks that you woul d
call on a geologist, either one you enploy by Huff &
Huf f or an outsider?

MR. HUFF: Geol ogists specifically innmy firm--
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McFAWN:  Yes.

HUFF: -- you're tal ki ng about?

5 3 O

McFAWN:  Sure.

MR. HUFF: Currently, we do not have any
geol ogi sts on our staff. W have sonme conpl ex
geol ogi cal sites where we have a contract geol ogi st that
assists us in sonme of the drilling activities on conpl ex
sites.

MS. MFAWN: I'mnot that familiar with the
profession. Wat would constitute a conplex site?

MR. HUFF: Were you have nultipl e groundwater
zones, trying to determ ne whether you have a Class | or
Class Il groundwater confining |ayer of bedrock
oftenti nes, conplex sites where you encounter bedrock in
groundwaters in the bedrock.

M5. McFAWN:  And so you would be talking to the
geol ogi sts and seeking his or her expertise for

identifying peculiarities of the strata?
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MR. HUFF: Proper placerment of the well screens
and the geol ogy would be a perfect exanple of that.
M5. LIU. Do the professional geol ogists you
work with typically enploy their design skills or are
they nore task oriented towards gathering and

i nterpreting data?
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MR. HUFF: Clearly the latter. They do not
practice in the design arena.

M5. McFAVN; Woul d they ever review a design to
see if there is a flaw?

MR, HUFF:  Well, | can't answer for the entire
profession. Certainly not innmy firm

HEARI NG OFFI CER STERNSTEI N:  Any ot her questions
for M. Huff?

M. Huff, before | let you go, let's have you
submit your pre-filed testinony as an exhibit. Just
need one copy for nyself and one for the court reporter

MR HUFF: Let ne see if | can find them over

there. | was having a little trouble.
HEARI NG OFFI CER STERNSTEIN: |'ve got an extra
copy. Actually, I have two. If you just want to -- M.

Huf f, just cone up here and take a | ook at these and
make sure that that -- those reflect what you' ve

testified to today.
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MR. HUFF: Yes, they are.
HEARI NG OFFI CER STERNSTEIN. Is there any
objection to the adm ssion of M. Huff's testinobny?
Okay. Seeing none, | will then admt the

testimony of Janes Huff, professional engineer, in
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opposition to certain proposed anendnents of the
Envi ronment al Protection Agency proposal to amend 35
Il1linois Adninistrative Code 732. This testinony will
be admitted as Exhibit 15.

Next, M. Bonczyk, Bruce Bonczyk with the
I1linois Society of Professional Engineers and
Consul ting Engi neers Council of Illinois. W'IlIl have
the court reporter swear you in and you nay begin.

(Wtness sworn.)

HEARI NG OFFI CER STERNSTEIN.  You'll be reading
frompre-filed testinony as it was submtted?

MR BONCZYK: Seenms to be the standard.

My nane is Bruce Bonczyk. |'man attorney with
Bruce S. Bonczyk, Limited. | represent the Illinois
Soci ety of Professional Engineers, |SPE, and the
Consul ting Engi neers Council of Illinois, CEC

I'"'malso a licensed professional engineer in the
state of Illinois.

I"mtestifying today to object to certain
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portions of the proposed anendnments to 35 Illinois
Admi ni strative Code 732.
On behalf of ISPE and CECI, | filed with the
board a notion to oppose certain proposed amendnents of

t he Environnental Protection Agency's proposal to anend
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35 Illinois Adm nistrative Code 732, and a comnpani on
menor andum of law in support of said notion.

Qur objections to the proposed anendnents rel ate
tolimted and specific issue. W object to the
proposed inclusion of term nology in the regulations,
whi ch allow for |icensed professional geologists to
performthe same function as |icensed professiona
engi neers.

An adm ni strative agency has only such authority
as is conferred by express provisions of law or is found
by fair inplication to the incident to the expressed
authority concurred by such legislation. W object on
the ground that there is no statutory authority in the
enabling legislation to include |icensed professiona
geol ogi st in the proposed rules.

On its face the LUST legislation only refers to
i censed professional engineers.

Furt her, on exam nation of the |egislation

provi des no ot her guidelines or standards upon which the
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Agency or board may conclude that |icensed professiona
geol ogi sts are equal ly charged by the general assenbly
to provide the enunerated services in the statute, thus

renderi ng proposed promul gation of such rules to include
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licensed geologists to likely be invalid. W believe
that if the board is to adopt this proposed change, the
rules would be invalid as w thout the statutory basis.

The express enacting |egislation and anendat ory
| egislation for the LUST programis silent as to the
i nclusion of licensed professional geol ogists.

This is true even though the Professiona
Ceol ogi sts Licensing Act, Public Act 89-366 was enacted
into law prior to the anendatory | egislation affecting
the LUST program Public Acts 89-428 and 89-457. The
presunption exists that the general assenbly in
formul ati ng subsequent changes to the LUST | egislation
was aware of the Licensed Professional Geol ogists Act
chose not to include said professionals into the LUST
amendnent s.

Beyond | egal issues there are practi cal
problems. The | egislation enbodies a provision, which
creates a presunption against liability for the
prof essi onal engineer's certifications pursuant to the

statute. And that is contained in Section 5/57-10. As
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proposed by this rule, the inclusion of licensed
pr of essi onal geol ogists in the proposed rule Section
732.402 will disrupt the general assenbly schene for

presunption against liability as this specific | aw
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contains no reference to a |licensed professiona

geol ogi st, thereby detrinmentally affecting the viability
of the certification and the ability to ensure
protection to owners, operators, et cetera.

For the above reasons, |SPE and CECl al so
suggest to the Agency and to the board, that the prior
testinmony of M. Doug Clay, M. Ron Dye and M. Kenneth
Li ss pronoting the inclusion of the term nol ogy for
i censed professional geologists is without nerit and
shoul d be afforded no weight by the board in considering
t hese amendnents.

It is nmy understanding of both | SPE and CECl are
willing to work with the various associations
representing geologists in formulating a | egislative
response to this situation

VWhile there may be nerit to include certain
functions perforned by licensed professional geol ogists
into the LUST provision and subsequent rul emaki ng, we
bel i eve this should be confirmed through | egislation

providing a substantive basis upon which the Agency and
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the board can rely without fear of invalidity in the
future.

| thank the board for the opportunity to testify
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and | will respond to any questi ons.

HEARI NG OFFI CER STERNSTEI N:  Thanks, M.
Bonczyk. Before we start with the questions, would you
like to adnmit your testinmony as an exhibit?

MR. BONCZYK: Yes, apparently | don't have any
extra copies either.

HEARI NG OFFI CER STERNSTEIN. Is there any
objection to the adm ssion of M. Bonczyk's testinony?

M. Bonczyk, since these are our copies, | just
ask that you take a | ook at those and | et us know t hat
those are an accurate representati on of your testinony.

M. Bonczyk has just indicated that the two
copies that | have are an accurate reflection of the
testimony he just provided. Seeing no objections from
the audience, | will admt the testinony of Bruce S.
Bonczyk in opposition to certain proposed anmendnents of
t he Environnental Protection Agency's proposal to anend
35 Illinois Adnministrative Code 732 as Exhibit 16.

At this time I'lIl ask if anybody in the audi ence
has any questions of M. Bonczyk.

Seei ng none, do the nenbers of the board or the
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board staff have any questions for M. Bonczyk?
MR. MELAS: M. Bonczyk, in your testinony you

used the phrase that the LUST legislation refers to
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i censed professional engineers. Does that nean that in
that legislation it is specifically addressed, term
i censed professional engineers, and assigns certain
responsibilities and duties that they may or may not
per f or n?

MR. BONCZYK: That is correct. 1In both the
definitional term nology where they talk about a
i censed professional engineer and the act itself, and
then also in the operations that they're to perform
such as this no renediation |letter and sone ot her
activities that they are to perform

There is a section in there, in particular, in
Section 5/57.2, 457 ILCS, is the definition of |icensed
pr of essi onal engi neers contained in the actual act
itself. And then | believe it is 5.57, and 5.57 is
anot her area underneath the | eaki ng underground storage
tanks thensel ves where they tal k about soi
classifications and sone other operations of |icensed
prof essi onal engineers are directly referenced in that
statute.

MR. MELAS: There was al so a conment that you
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made with respect to presunption of liability, that does

extend sone protection to the LPE. Does that exclude
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possi bly that same protection to LPG?

MR. BONCZYK: Well, | believe the way the
statute itself is actually witten is application
ext ends, presunption against liability to the owners of
the property, and subsequent owners, after the no
remedi ation letter is entered, but in the statute itself
the reference is made that |icensed professiona
engi neers are the parties who are supposed to assign
that letter and our suggestion is that because there is
no inclusion of |icensed professional geol ogists, that
if that was challenged at a |ater date by a court
activity, should the board accept |icensed professiona
geol ogi sts, there would be no statutory basis to render
that indemification

MR. MELAS: | have no other questions.

HEARI NG OFFI CER STERNSTEI N.  Anybody el se from
t he board have any questions for M. Bonczyk?

M5. LIU  Good norning, M. Bonczyk.

When you spoke of the presunption of liability,
does that alleviate any liability that a professiona
engi neer could hold personally in sonething were it to

be found inaccurate and that no further renediation
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letter?

MR. BONCZYK: | don't believe that is the way
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the statute is witten. Obviously, professiona
engineers is a licensed professional and I would assune
under a lot of the contracts that are in place would be
required to carry professional liability policy as nost
of themdo. As that particular section of statute |
bel i eve addresses third parties that are. . .And
difficulties on the project and not particularly to the
engi neer thenselves. What | believe the distinction is
is that when he wites his letter, he creates his
presunption against liability for other parties in the
future. GObviously, if there is an error or an om ssion
at this point in time, there would be recovery to the
prof essi onal engineers as a secondary source, | believe.
M5. LIU Could a PE be liable for any costs
i ncurred because of that inaccuracy?
MR. BONCZYK: | would -- you know, the typica
| awyer answer, not knowi ng the entire hypothetical and
knowi ng what the danmage is, | don't think I could answer
that, but | assume that if there would be damages, then
there would a third-party action agai nst that
pr of essi onal at sone point.

MR. MELAS: The insurance woul d respond.
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MR. BONCZYK: Most |ikely, yes.
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MR. MELAS: Would a geol ogi st al so have
i nsurance policies of that nature available to then?

MR, BONCZYK: That | don't know because | didn't
i nvestigate that as representing the engineers.

MR. MELAS:. Ckay.

M5. LIU. Could a PG be held personally liable
for sonething Iike that?

MR. BONCZYK: Ch, sure. | nean, it's -- you
know, | would assune that any error or omi ssion that
occurs on a project or as they're going through
sonet hing on their recomrendati ons or the report,
anything that falls outside of the parameters of the
standard of care woul d be chargeabl e agai nst either the
individual, if that is what it was, or the coverage,
and, hopefully, all those involved have an insurance
policy or PL policy.

M5. LIU  Could a PE or professional geol ogi st
| ose their |icense because of this?

MR BONCZYK: | would assume -- | nmean, | --
you'd have to go back, | think, again, frame the
scenario a little better about what you're |ooking at
but, you know, if they acted outside of the scope of the

licensing statutes, you know, they deliver a standard of
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care in both the engineering statute as well as the
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geol ogi st statute, if they violated those and gave cause
of action agai nst the Departnent of Professiona

Regul ation or third party could raise that issue, then

| -- that could occur on either side.

M5. LIU.  The general assenbly didn't
specifically give statutory authority to professiona
geol ogi sts for the LUST provisions?

MR. BONCZYK: Right. It is clear fromthe act
itself that there is no reference to |icensed
prof essi onal geol ogists. | believe in the -- the
proposed rules, if you | ook at the proposed rul es that
t he Agency brought to you, they nake reference to
i censed professional geol ogists, but they don't give a
statutory cite like they do for |icensed professiona
engineers. It's already contained in the rules. So the
presunption was -- is that, you know, maybe this is a
practical application of working that way, but what
we' re suggesting to the board is to avoid a
conglonmeration in the future for the board should they
adopt this rule, that by looking at this now, you may
avoid problens later if the geologists are included in
the statute. 1'msure the thousands of |awers out

there at sone point in time sonebody woul d | ook at that
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and say, you know, there is an unfounded basis, there is
no statutory authority, the rule went outside or the
board went outside their authority with the rule and,
even though they have geol ogists in here, certain things
that you nmay include may invalidate at a |ater date.
We're just suggesting to the board and to the

pr of essi onal geol ogists that we're willing to work
together to try and clear up that problem let's get a
statutory basis to define the interrelationships of the
party and then come back with proposed rul emaki ng that
woul d cover these things.

M5. LIU So without that statutory authority,
are professional geologists not afforded the sane
protection presunption against liability that
pr of essi onal engi neers are?

MR. BONCZYK: | think what happens to the
geologists is they -- as the current situation works
right now, is that geol ogi sts can be retained by the
pr of essi onal engineers to do certain scope of services.
And within the scope of services and within their
licensing act, those scope of services then fall in the
purvi ew of |icensed professional engineers. And that is
what is in this act and that is how it would proceed.

It's kind of like subcontracting, | guess, in a specific
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way, but until the -- you know, there is sone
recognition, | believe, and that the general assenbly or
that there is a statutory basis that includes |icensed
pr of essi onal geol ogists in the term nol ogy sonmehow
without that it is our position that, you know, the
board is outside the authority to try to pronul gate

t hese type of rules.

And, again, | think our point is that we'd |ike
to be able to see if we can clarify this now so that,
you know, as |egislation noves forward or this genera
assenbly or the next one be put in place, geologists and
t he engi neers can understand what scope of services
woul d be laid out, and then conme back to the board with
a rul emaki ng that they woul d have no objections and give
you a good solid basis for any further activities.

HEARI NG OFFI CER STERNSTEI N:  Anyt hi ng further
for M. Bonczyk?

M5. McFAWN: | have a coupl e of questions.

You were tal king about the ability or the act's
reference to soil classification, physical soi
classification. Wuld a PE ever hire a geologist to
assi st the project on a physical soil classification?

MR. BONCZYK: | don't know that answer from ny

personal experience. M presunption would be is that

L. A REPORTING (312) 419-9292
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t hey woul d on occasi on.

M5. McFAWN:  That would be in the expertise --

MR. BONCZYK: Correct.

M5. McFAVN; -- of a geol ogist?

MR. BONCZYK: Correct.

M5. McFAWN: Let's just say an engi neer did that
and would the engineer's ultimate certification of the
site then be valid and you -- as you put it, given the
presunption against liability?

MR. BONCZYK: Well, | believe, yes, if the
pr of essi onal engi neer would | ook at the overall picture,
assum ng that that is just a conponent of the overal
letter that would be issued, and there is design
consi derations, there are geol ogi cal considerations.
nysel f, when | went to engineering school, took a class
in soil classification, did that render me to be a
geol ogist, | don't believe | would make that
presunpti on, because, you know, it's like being a
contract |awer fromtaking one contracts class, you
know, until you practice in that area and becone
experi enced and you have the -- and in Illinois, at
| east, would have a licensing provision that you woul d
have to pass a test to be qualified under those

circunstances. So | think the overall liability lies

L. A REPORTING (312) 419-9292
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wi th the engi neer based on statute as it stands right
now, but he is the conductor, | guess you woul d say, of
t he conponents that bring all of this together. He is
not just certifying an issue that has sone portion of
geol ogy, but he is relying upon the geol ogi sts conponent
to do an overall design or renediation of this site.

M5. McFAWN:  You said you took like, for
exanpl e, in your case, you took a class in soi
classification. At the last hearing we were talking
about the licensing of PE. And | was wondering, what
does it take to be licensed as a professional engineer
i n geol ogy?

I"'mnot sure if |I'mphrasing that exactly
correctly in your termnology but | was led to believe
t hat professional engineers get certain types of
licenses one night include in the study of geol ogy.

MR. BONCZYK: It's ny understanding in the
current law that you get your license as a licensed
prof essi onal engi neer, and you practice within that
practice that you're suited for.

M5. McFAWN: Do you have to take a special test

MR. BONCZYK: Not that | know of, for geol ogy,

or anything, as | understand it, there is no
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subcat egori es underneath the Licensed Professiona
Engi neers Act. There is -- you know, the test that |
renmenber taking, granted this was |ike 20 sonething
years ago, was a broad test that included everything
i ke questions about mning to civil engineering to
survey. And those things were all enconpassed into an
overall exam So you had to have those -- to pass that
license, you had to have a broad spectrum background in
engineering in order to neet the requirenments.

Qobvi ously, nmost people, as they nove forward in
life, you know, focus in on certain particular areas of
expertise, like M. Huff in environnental. | personally
nysel f, and, again, | don't know the current testing
because | just renewed ny license, thank God, and so
don't have to deal with the intricacies of what you're
tal king about but it is ny understanding that there is
no classification below that, that the industry itself
that you go into is what you work in and you nmay devel op
a special expertise in there. Just like |awers don't
advertise that they're certified in certain areas,
nei ther do engineers or |icensed professional engineers.

M5. McFAWN:  Thank you for clarifying that
point. | didn't realize that.

M5. LIU  Actually, there are different tests,

L. A. REPORTING (312) 419-9292
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thi nk, such as electrical engineering test or nmechanica
engi neers test, civil engineering test?

MR. BONCZYK: Well, it has been a long time for

M5. LIU. As you said, there is one license for
prof essi onal engineer, it doesn't state a type of
pr of essi onal engi neer, but you are expected --

MR. BONCZYK: That's exactly right, that's what
I get on mine, just says licensed professional engineer

HEARI NG OFFI CER STERNSTEIN:  Any further
guestions for M. Bonczyk?

kay. Seeing none, thank you very nuch, M.
Bonczyk.

Let's go ahead and proceed with M. Piotrowski's

testi mony.
Before he begins I'Il just say, if there is no
objections, I'll approve the notion to file instanter

just to take care of that, and with that out of the way,
| believe that we can go ahead with M. Piotrowski's
testimony. You'll be reading your testinobny as it
was - -

MR. PIOTROMSKI:  No, I'mgoing to give just a
summary .

HEARI NG OFFI CER STERNSTEIN:  That woul d be fi ne.

L. A. REPORTING (312) 419-9292
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MR. Pl OTROMBKI:  Unless you want nme to read it.

MR RIESER. M. Hearing Oficer, David R eser
on behalf of the Illinois Petroleum Council. W have
two copies of M. Piotrowski's testinony be entered as
exhibits at the conclusion of his testinony. He is
going to sumari ze his testinony briefly rather than
read it directly and then be avail able to answer
guestions at the conclusion of his testimny. If we
could have his testinobny entered as an exhibit, if there
are no objections, that would be great.

HEARI NG OFFI CER STERNSTEIN: M. Piotrowski,
let's have the court reporter swear you in.

(Wtness sworn.)

MR PIOTROMSKI:  Good morning. | think it is
still morning. My nane is David Piotrowski. | aman
Envi ronment al Busi ness Manager with BP Anpbco. |1've
worked in and out of Illinois for the past 14 years,

either as a consultant or as an environnmental nanager
wi th BP or Anmpco.

First, | guess, 1'd like to thank you for the
opportunity to provide this testinony on behal f of the
Il1linois Petroleum Council. And I'd |ike to say that
the IPCis in general agreenent with the Illinois

Envi ronment al Protection Agency's proposed anendnment to
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Part 732 LUST regul ations, specifically, 732.404C and
732. 411, regarding the issuance of no further
renediation in lieu of addressing all potential off-site
contami nation that would result fromthe inability to
gai n access to an adjacent property owner, however, we
bel i eve that certain nodifications to the proposed
amendnment s shoul d be nade

| guess I'd like to talk alittle bit about ny
experi ence base and BP Anpbco's experience, because
think it brings to |ight sone inportant infornmation.
W're the largest marketer in Illinois. That also neans
we have the greatest number of LUST incidents in
I1linois. And our experience tells us that on average
there are two to three adjacent property owners for
every LUST incident that we have. So that equates to,
for us, over a thousand third parties that we deal wth
in regard to assessing and bringing to closure our
i nci dents.

That being said, | think the inportant thing to
renenber is that every site is different. Conditions
relating to every third party that we deal with is
different and it's inportant that an incident owner and
operator be allowed to work with its neighbors in a

flexible way.
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And, you know, we see property owners that range
fromsnall residences, and sone fol ks don't even speak
English, all the way to large corporations. And so in
our efforts to try to gain access, it's inportant that
we're able to provide these folks with accurate and
conplete information so that they can nake an educated
deci si on.

| guess that being said, in our viewthere are
two basic issues on the table.

The first is the content of the letter that we
woul d be sending out to adjacent property owners, our
nei ghbors. W believe that the letter that is proposed
by the Illinois Environnental Protection Agency shoul d
be nodified to reflect the need for that flexibility
when dealing with adjacent property owners.

Al so, we propose that the contents of that
letter be -- or what's proposed be nodified to renove
certain, as we see it, inaccuracies, either |egal or
technically, so that we can nove forward w th gaining
access.

I think there are a couple of issues that |
guess | would raise just for exanple purposes and you
can read the rest.

The first is when we work with our nei ghbors, we
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don't want to scare them W want to educate them so
t hey can nake appropriate decisions. And one of the
proposed itens of infornation that is recommended for
submittal to a neighbor indicates that threats to hunman
heal th and environnent nmay exists if they don't enter
into an agreenent with us to allow us to investigate,
and that their property value nmay be din ni shed.
don't think that is necessarily accurate nor -- and it's
al so speculative. W really don't knowif their
property val ue is di m nishing.

And the other point there is -- | look at it
froma practical perspective, if I'ma property owner
and soneone cones to ne and says, hey, your health nay
be in danger here, quite frankly, our corporate policy
is if there is any chance that sonebody's health is in
danger, we get on that property one way or another. And
so at this point, | don't necessarily think that that is
an accurate statenent and it's specul ative, too, on a
broad basis to require that in every letter that goes
out to an adjacent property owner. |If that condition
exists, we certainly want to informthose people that it
exists, but if it doesn't, |I don't want to scare them
ei t her.

Anot her issue that is raised in regard to
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conmuni cating to our neighbors is requirenent for the
owner, operator to return the property to its origina
condition. By saying that, we're liniting the
third-party property owner in regard to what they may
require us to do if we do find sonething on their
property. |f they ask for an engi neer barrier or sone
formof corrective action, it certainly would require us
to not |eave that property -- or repair that property to
its original condition but to change sonething. And so
it certainly is sonething that we need to consider, but
| don't think it is sonething that we want to have as a
limting factor in how we work with these folks.

There are other exanpl es and ot her changes that
we propose but | won't go into those.

What the IPC is proposing is that the
nodi fications that we include, first and forenost, stil
require the owner, operator to be responsible, whether
we have access or not. It allows nore flexibility in
our mind in dealing with adjacent property owners and
trying to gain access, which is the ultinate goal here.
It still provides a baseline for the Illinois
Envi ronment al Protection Agency to determ ne whether or
not we have done our diligence in trying to gain access

and it provides protection to the property owners.
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The second issue that we have, and I'll try to
get through this quickly, is the definition of what
constitutes best efforts for obtaining access and al so
how the Illinois Environmental Protection Agency woul d
determ ne whether or not to issue a no further
renedi ation letter based on whether or not there is a
threat to the human health or the environment in regard
to that third-party property. 732.411D, 1 through 9, the
proposed anendnent |ists a series of factors that
describe in our mnd general site conditions but don't
really establish criteria for determnining whether or not
we' ve done our best job or best effort in trying to gain
access. | think what we would propose is that the issue
of whet her contaminati on poses an inmmnent threat to
that third party or if the environnent be considered and
woul d suggest that the followi ng be considered in
det erm ni ng whet her or not to issue an NFR and that
woul d be if free product is present on that adjacent
property. |If there is a fire, explosion, vapor hazards
present, if there were potable wells, surface water, if
that property was within the setback of potable wells,
or if there is a regulated recharge area.

We think those are actual criteria that woul d be
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i ssued.

Finally, | guess all these things being said,
the bottomline, | think, in nmy mindis that the owner
operator, whether we gain access or not, is stil
responsi ble for that incident and for insuring that the
cont ami nati on does not effect human health or the
envi ronnent .

So |'d be happy to answer any questions.

HEARI NG OFFI CER STERNSTEIN: Ckay. At this
point, M. R eser, would you like to have M.
Piotrowski's testinony admitted?

MR RIESER | would, and I1'd like to note for
the record that his testinony includes his curricul um
vitae as well as a red line copy of the proposed changes
that the I PC proposes and a clean copy. And all of
those things are attached and shoul d be included as
Exhi bit 17 or what would be Exhibit 17.

HEARI NG OFFI CER STERNSTEIN: Ckay. Are there
any objections to the adm ssion of M. Piotrowski's
testimony? Seeing none, |I'll adnit the testinony of M.
Pi otrowski on behalf of the Illinois Petrol eum Counci
as Exhibit 17.

Bef ore we begin wi th questioning, we've been
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propose that we take a 10 ninute break, go off the
record and conme back on the record at 11:40.

(OFf the record.)
HEARI NG OFFI CER STERNSTEIN: Ckay. We're back
on the record.
When we had gone off the record, M. Piotrowski

had just finished summarizing his pre-filed testinony

and at this point, I'lIl open up questions to M.
Pi ot rowski, and M. Rieser as well, fromthe audience.
Seeing none at this tine, I'll ask if any of the

board nenbers have any questions?

MR. MELAS: Yes.

M. Piotrowski, specifically referring to
733.411B, page 2 of your. . .The former nunber 6 that
you' ve scratched out, is that one of those sentences
that you are concerned is going to unduly frighten
property owners out? [|'Il read it. It's only two
lines, that threats to human health and the environment
and di m ni shed property value nay result fromfailure to
renedi ate contam nation fromthe rel ease.

The sentence itself is true. You think it is

just the verbiage or the -- what is your specific



23

24

10

11

12

13

14

15

16

17

18

19

20

21

22

obj ecti on?

MR Pl OTRONSKI : | think that -- one, | haven't
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gotten access to that adjacent property owner so to
specul ate that their human health or the health of the
peopl e on that property could been in danger or the
val ue of the property could be dimnished, | don't think
is entirely accurate.

The other issue is, | think, when we're going
and |I'mworking with an adj acent property owner to gain
access, I'mtrying to educate that person or the fol ks
that are working for me are trying to educate that
property owner so that they can make a know edgeabl e
decision. And | think part of that process is subnitta
of a letter describing why we would Iike to have access.
And we certainly provide all of the information that we
have on a site to let those fol ks know so that they can
make a knowl edgeabl e deci sion. W don't hold back. But
| think that putting language in a letter that is

| anguage such as this, if it's not the case, if that

health is -- their health is not threatened or we don't
know if it is, | don't believe that is a good way to
approach folks. | think it would scare them | nean,

nmy goal is to ultinately get this assessnment done and

find out what the conplete extent of the problemis.
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I can tell you that our corporate policy, this

is not the Illinois Petroleum Council, but our corporate
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policy is if there is truly a threat to human health in
the environnent, we're there, one way or another.

Well -- and we |isted what we believe are appropriate
criteria for determ ning whether or not that is the
case. I'mnot sure if | answered your question. | kind
of went around.

MR. MELAS: Your purpose isn't to educate them
you know, it's to get access?

MR. PIOTROMBKI:  You're right, but in gaining
access --

MR. MELAS: Maybe sonetines you nay have to
scare sonebody in order for themto respond.

MR. Pl OTROMSKI :  And you know what, | think if
that is the case, you know, we might do that, but to
include this in every letter that goes out to every
property owner, would unduly alarmmany fol ks, | think
and, you know, for those folks to make a deci sion, and
try to put nyself into their shoes when I'mout there
working with fol ks, they need to understand what they're
agreeing to do, and so, you know, there is -- you know,

we do need to get access, but they need to understand
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why they're granting this access.
MR. MELAS: | understand. The other --

incidently, just belowthat, the forner 7, you're
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elimnating -- that is an obvious thing, you're
elimnating the insurance provision

MR. Pl OTROMSKI:  No, we actually --
MR. MELAS: Did you scratch that out?
MR, Pl OTROMBKI:  No, we reworded it, and -- in

item3, if you go back a page, that in performing the
requested investigation the owner, operator will work so
as to minimze any disruption on the property, wll
maintain or its consultant will rmaintain appropriate

i nsurance and will repair any danage caused by its

i nvestigation, |I think we reworded it nore or |ess.

HEARI NG OFFI CER STERNSTEIN: Go ahead, Board
Menber Kezelis.

M5. KEZELI'S: Do you nean BP Anoco typically
initiates your contact with adjacent |andowners through
letters?

MR. PIOTROMSKI: W actually have a fairly
aggressive program after we identify the property
owner, we try to attenpt to contact them by phone and
then send a letter as well and then we foll ow up

submttal of that letter with actually weekly phone
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our consultant initiates this. W also have a public

affairs conpany that, you know, their expertise is
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working with folks, and if folks are unwilling to
respond to us, we sonetines even nake visits to show up
at their door because we do get our letters returned
certified mail not even accepted in sone cases and so we
try lots of things to get access.

M5. KEZELIS: Do you try certified mail?

MR, Pl OTROMBKI: Ch, we do. Qur letters are al
submitted certified mail, either that or federa
express, return receipt.

M5. KEZELIS: | recogni ze your observation that
in sone instances people may be concerned about what the
content of a certified mail letter would be, and are
| eery of accepting it.

MR. Pl OTROWSKI : Ri ght.

M5. KEZELIS: Sonething by certified nail

Has that been your experience?

MR. PIOTROWSKI: | can tell you that really, and
this is just kind of a ballpark, but on about 90 percent
of our cases we're able to gain access, generally nost

peopl e want to know. What we do find, though, in many
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of our service stations and in the industry, are |ocated
in conmercial areas, and so there are adjacent property
owners or other petroleumretailers that don't want you

on their property for their concerns about naybe us
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finding sonething that is not ours but is their's. And
so on about 10 percent of the cases we get fol ks that
just don't want us on their property, are unresponsive
and that is where we kind of ranp things up and, you
know, we have attorneys that try to get access for us,
if things get turned over to attorneys, and, we have,
like | said, this public affairs conpany that sonetines
goes door to door for us, and then we use our
consultant, kind of a traditional -- pretty aggressive.
| mean, we nake weekly phone calls.

M5. KEZELIS: Thank you.

M5. McFAWN. Has it been your experience ever
that the Agency has issued NFR letters where you were
deni ed access?

MR PIOTROMSKI: 1'Il tell you I've been back in
Illinois for the last two years, and | haven't seen that
much in the last two years, no.

M5. McFAWN:  You mean you haven't seen it that
you' ve been deni ed access?

MR Pl OTRONSKI : No, | haven't seen that an NFR
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assessed.
MS. McFAWN: |s that because of the state of the

rules or just that they have the -- the sites haven't
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been -- reached the point where the NFR -- everything
has been done that could possibly have been done for the
NFR?

MR. PIOTROMSKI: Right. | can tell you that we
do have sites where -- actually, | have one where an
access issue has been opened since 1997 and haven't been
able to gain access. | conpleted assessnent on all of
the other properties around and have gotten whatever
institutional controls are necessary, with the exception
of this one particular property and no, we have not been
able to get an NFR on that site.

M5. McFAWN:  And do you believe that the reason
is just because you can't bring closure to that part?

MR PIOTROWEKI: Correct. Yes

M5. MFAWN: |If you were to apply the |anguage
you propose at Subparagraph E of Section 732.411, where
the Agency instructed to evaluate the factors that.

I mminent threat. . .Do you think you could get --

MR. PIOTROMSKI: On that particular site, yes
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M5. McFAVN: -- NFR

Wt hout gai ni ng access, can you nake a
denonstration that there is no free product?

MR PIOTROABKI: | think on a -- if we |ook at

sites on a site specific basis, our assessnents are
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fairly conplete and if we assess up to the edge of that
property and don't show free product anywhere on our
site, | think that our consultants would be confortable
in staying that the likelihood that free product is not
present on adjacent property is pretty good.

M5. McFAWN:  So when you tell ne that exanple
you nean that free product was never found on your --

MR PIOTROWEKI : Correct.

MS. McFAWN:  When has the Petrol eum Counci
di scussed these proposed changes at all with the
I1linois Environnental Protection Agency?

MR. RIESER. We discussed a prior draft and
briefly discussed this draft prior to the hearing.

M5. McFAWN:  Can | ask you about the feedback

and then I'lIl ask the Agency as well?
MR. RIESER. Feedback was -- well, | can't speak
for the Agency but -- referred to ne was that they woul d

respond to conments, but you m ght want to ask them

direct.
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M5. McFAWN:  Ckay. Your proposal is two part.
One is having to do with the notice letter. | assune
both are critical, but it seenms to me the one that
you' re experiencing -- the one you spoke to nost was the

el ements of the letter?
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MR. Pl OTROABKI :  Yes.
MS. McFAWN: |s that a correct assessment?
MR. PIOTROWSKI: | think that what is inportant

is that we make every attenpt possible to gain access.

I can tell you internally our experience is that we
don't like the threat of taking sonmebody to court. In
the event that | have to go back after | do gain access
t hrough the court and get perm ssion to conduct sone

ki nd of renediation or ask sone third party to
voluntarily enter into an environnmental |and use control
agreement, potentially restrict their property, | don't
have a very good chance of doing that. So | can tel
you that we do try to avoid that and to this date have
not attenpted to take an adjacent |andowner to court,

j ust because our team s thought is that once | do that,
nmy chance of doing the right thing on that adjacent
property may be pretty slim |If |I force you to go to

court to give ne access and you're forced to give ne
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access and then | conplete ny assessnent and then cone
back and ask you for. . .How cooperative are you goi ng
to be? | don't think very cooperative. | certainly
woul dn' t be.

That being said, | think we really do need to

try to concentrate our efforts first on trying to get
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that access in performng our diligence to do that and
t hen, you know, the second part of ny -- of the
testimony here suggests that there are really two issues
there. It's did we do the diligence we were required to
do, and then what standards are used to determni ne
whet her or not an NFR could be issued? They really are
two separate issues. And | think in the proposed
anendnments they were kind of combined and | don't think
it was really clear. So that is kind of why we propose
what we proposed.

M5. McFAWN: Thank you.

HEARI NG OFFI CER STERNSTEIN:  Any further
qguestions for M. Piotrowski?

MR RIESER. | just want to ask one followup to
follow up on a question that Board Menber MFawn or
actual ly, Board Member Melas and Board Menber Ms. MFawn
asked. You talk about the identification of risks and

how, you know -- M. Piotrowski, would it be accurate
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that as part of the early access activities, when you
first are renoving the tanks and assessing the site
required to |l ook at issues, such as free product and
vapors through pat hways?

MR PIOTROWEKI: That's correct.

MR. RIESER. Ckay. So would those pretty nuch
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advi se you what the situation was not only on the
property but nost likely to be on the adjacent property
as wel|?

MR. PI OTROWSKI :  Yes

MR. RIESER.  Ckay.

HEARI NG OFFI CER STERNSTEIN:  Any further
guestions? GCkay. Seeing none, M. Rieser, M.
Pi ot rowski, thank you very much.

As | said at the beginning of the hearing, as
said at the beginning of the hearing, the Illinois
Envi ronmental Protection Agency subnmitted sone docunents
at the beginning of this week. [|'d just like to have --
call up the staff fromlllinois Environmental Protection
Agency at this point and have them subnit those
docunents as exhibits and provide any testinony that
they feel is necessary to go along with those exhibits.

So, you all conme up. It will just be the three of you?
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Wiy don't we swear the three of you in? Let's have M.
Brockanp and M. Clay be sworn in right now

(Wtnesses sworn.)

M5. DYER: Good afternoon. M nanme is Judith
Dyer. | amhere on behalf of the Illinois Environnental
Prot ecti on Agency.

| have three exhibits that we would like to
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submi t.

The first being a Menorandum of Agreenent
between the Illinois Environnental Protection Agency,
the Illinois Departnent of Transportation. The board
requested at the last hearing that we submt this.

HEARI NG OFFI CER STERNSTEIN. Are there any
obj ections to the submi ssion of the Menorandum of
Agreement between the Illinois Environnental Protection

Agency and the | DOT? Seeing none, the Menorandum of
Agreenent between Illinois Environnental Protection
Agency and the IDOT will be submitted as 18. And why
don't we go ahead and have all of the exhibits submitted
and then we'll allow any related testinbny or questions
on them probably be the easiest.

MS. DYER The other two exhibits | shal
identify separately have to do with MIBE. They are

materials that we felt nmight be helpful to the board.
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First is called "MIBE Bi odegradati on by I ndi genous
Aqui fer Mcroorgani sns Under Natural and Artificial Oxic
Condi tions."
HEARI NG OFFI CER STERNSTEIN: Are there any
obj ections to the submi ssion of this exhibit?
The board will, therefore, admt the article

entitled, "Methy tert-Butyl Ether Bi odegradation by
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I ndi genous Aqui fer M croorgani sns Under Natural and
Artificial Oxic Conditions" as Exhibit No. 19.

MS. DYER And as Exhibit 20, we would like to
submit, "Wdespread Potential for Mcrobial MIBE
Degradation in Surface-Water Sedinments."

HEARI NG OFFI CER STERNSTEIN:  Any objections to
the admi ssion of this Exhibit 20? Seeing none, we'l
admt, "Wdespread Potential for M crobial MIBE
Degradation in Surface-Water Sedinments" as Exhibit 20.

Ms. Dyer, are the color naps that are stapled to
Exhibit 19, those are a part of Exhibit 19, am|
correct?

M5. DYER  Correct.

HEARI NG OFFI CER STERNSTEIN: They're not a
separate exhibit?

MS. DYER  No.
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HEARI NG OFFI CER STERNSTEIN: GCkay. Do you have
any other exhibits to subnit?

M5. DYER  No.

W did want to provide a statenent in response
to a request fromthe board at the last hearing
regardi ng comuni cations we've had with the records
conmi ssion on el ectronic reporting.

And M. Cay, Doug Clay on ny right will provide

L. A, REPORTING (312) 419-9292

80

t hat statement.

MR CLAY: The Illinois Environmental Protection
Agency had several conversations with state records
conmmi ssion with regard to electronic reporting. There
has not been any formal or witten request for approva
to receive remedi ation plans and reports in electronic
format. The Illinois Environnental Protection Agency is
conducting a pilot project in the site renediation
programto evaluate el ectronic reporting process. The
pilot is expected to be conpleted in six nonths.

HEARI NG OFFI CER STERNSTEIN: Is that all?

MR. CLAY: Yes.

M5. DYER The board al so had asked us at the
| ast hearing if our agreenent with IDOT is final and
we'd like to confirmnow that it is. And the exhibit

that we subnmitted is the final agreement.
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HEARI NG OFFI CER STERNSTEI N: That woul d be
Exhi bit 18?2

M5. DYER  Correct.

HEARI NG OFFI CER STERNSTEIN:  While we're on that
topic, is that agreenent dated -- that says the 29th day
of Septenber, is that 2000 or does that go back further?

MS. DYER | can check that and | don't recall

I believe it is 2000.
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| think actually it was 1999.

HEARI NG OFFI CER STERNSTEIN: It was.

Okay. So 1999, to the best of your know edge?

M5. DYER Right.

HEARI NG OFFI CER STERNSTEIN. Ckay. |s there any
other -- are there any other testinony or exhibits that
you'd like to provide to the board?

M5. DYER | don't know if you want our response
to the other requests that the board nade that we
submitted in witing entered as an exhibit?

HEARI NG OFFI CER STERNSTEIN: That was the
submi ssion that canme in | believe yesterday?

MS5. DYER It was dated March 30th. Yes, it
woul d have arrived yesterday.

HEARI NG OFFI CER STERNSTEIN:  Yes, why don't for
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ease of following the record, if you wouldn't nind
admtting that as an exhibit as well

MS. DYER. 1'd like to ask that our -- the
I1l1inois Environnental Protection Agency response to
Pol [ uti on Control Board request that the hearing held
February 27, 2001, be entered as an exhibit.

HEARI NG OFFI CER STERNSTEIN: Are there any
obj ections fromthe audi ence?

MR. RIESER. Are there copies of this avail abl e?
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MS. DYER. It went out to the whole service |ist
and we have extra copi es.

MR. RIESER. No objection. Sorry.

HEARI NG OFFI CER STERNSTEI N:  Seei ng none, the
docunent entitled Environnental Protection Agency
Responses to Pollution Control Board Requests at Hearing
Hel d February 27, 2001, will be admtted as Exhibit 21

Anyt hing el se, Ms. Dyer?

M5. DYER. 1'd like to follow up on Board Menber
McFawn' s question regarding off-site access and what the
I1l1inois Petrol eum Council provided today.

We have not had an opportunity to discuss that
internally, the Agency has not. At this point we would
stand on our original proposal, the |anguage we

proposed, and if the board has questions regardi ng our
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reaction to their proposal, we'd like to take those back
and respond to themin witten conments.

MR. MELAS: Yes. W would definitely appreciate
that. You have two separate versions, in his testinony,
qui et different.

M5. McFAWN:  Sure. Specific question fromthe
board conparing the two, the Agency's proposal and that
| anguage proposed by I PC would be hel pful but | think

what Menber Mel as and the nmenbers of the board in its
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entirety would appreciate is your feedback on that
proposal. | think through the course of discussing with
| PC their proposed | anguage, they did identify the two
parts of it, which M. Mlas just referenced, the part
having to do with the notice letter and the second part
having to do with how to obtain NFR when you're deni ed
access. Mybe if you could today even address either of
those points, it would be hel pful and we could maybe
then even give you additional questions for you
to answer. If you -- if you could testify today about
what they tal ked about as far as the NFR or not the NFR
but the notice letter to the property owner? Do you
have any conments on that?

M5. DYER. | would prefer that we not do that
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off-the-cuff. | really would prefer we go back and
di scuss it and consider it carefully and then respond in
witing. W'Ill certainly respond fully.

M5. McFAVN: That woul d be fine. Since you had
suggest ed questions fromus, | thought, let's have a
di al ogue.

HEARI NG OFFI CER STERNSTEIN: Are there any
further questions to the Agency regarding the testinony
they've just provided and the exhibits they've just

subm tted?
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M5. KEZELIS: Actually, | would --

HEARI NG OFFI CER STERNSTEI N: WAs t here sonmebody
in the audi ence? Go ahead, M. Rieser

MR. Rl ESER: Let me just slide over here. 1'd
like to followup with M. Cay on just an issue that
board Menber McFawn rai sed having to do with sort of the
background of this.

There was a time, if I'"'mnot -- isn't it
correct, that the Agency did issue NFR letters to sites
where peopl e had not obtai ned of f-site access, had not
resolved off-site issues, isn't that correct?

MR CLAY: That's correct.

MR. Rl ESER And the Agency changed that policy

at some point?
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MR CLAY: That is correct.

MR. Rl ESER D d the Agency announce that
change in policy in any format?

MR CLAY: | believe there is a TACO fact sheet
that revised that, our position on that, and I think it
was al so nmade avail abl e on the Wb.

MR. RIESER. \Wat was the basis for the change?

MR. CLAY: It was a legal interpretation by our
di vi sion | egal counsel

MR RIESER. A legal interpretation that the
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Agency wasn't authorized to issue NFR letters without --
one side without resolving off-site issues?

MR CLAY: That's correct.

MR. RIESER: Understanding you're not a | awer,
but was there a change in the statute in the
Envi ronment al Protection Agency act that led to that
i nterpretation?

MR. CLAY: No.

MR RIESER. Was this interpretation included in
the -- or the basis for this interpretation included in
the TACO fact sheet notice that was sent out?

MR, CLAY: | don't believe it was, but | don't

have that in front of me and I would prefer to review
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that before | conment.

MR RIESER Al right. Thank you very much.

HEARI NG OFFI CER STERNSTEIN. Are there any ot her
qguestions for the Illinois Environmental Protection
Agency fromthe audience? Yes, sir. Could you please
stand and identify yoursel f?

MR ST. JOHN:. M name is Ron St. John. [|I'm
with the Illinois Chapter of the Anerican Institute of
Prof essi onal Geol ogists and | have a question for M.

d ay.

MR. CLAY: Yes.
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MR ST. JOHN: | believe one of the exhibits in
guestion is the response to the February 27th hearing
that the Agency has put into --

HEARI NG OFFI CER STERNSTEIN:  Exhibit 2

MR, ST. JOHN: Yes, | believe it is Exhibit 2.
Is part of that the attachnent Septenber 20th, 2000,
letter fromthe Departnent of Regulation, is that
correct?

HEARI NG OFFI CER STERNSTEIN: Attachment 1 to
Exhibit 1, right.

MR. ST. JOHN: There just appears to be a typo
in the beginning of these snmaller case paragraphs in the

mddle of that letter, and | would like M. Clay to
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confirmthat, at |east on the copy that | have, one
actually refers to the Professional Engineering Practice
Act, the other refers to the Professional Ceol ogi st
Li censing Act, and it appears that the paragraphs have
been switched or that the titles have actually been
swi tched for the appropriate paragraphs.

MR. CLAY: It does appear that way.

HEARI NG OFFI CER STERNSTEIN. W I I the Agency be
able to clarify that in post-hearing comrents as far as
which -- if the -- if -- | guess |I'd actually just |ike

to see if the citations to the Illinois Conpiled
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Statutes are correct.
MS. DYER. We can check that. This came from
t he Departnment of Professional Regulation. W'Ill check

it for them

HEARI NG OFFI CER STERNSTEIN: Just so it is --

MR. MELAS: As long as it didn't conme fromthe
Envi ronment al Protection Agency.

HEARI NG OFFI CER STERNSTEI N: Just so long as it
is clarified in post-hearing conments, those citations
to the Illinois Conpiled Statutes are either referring

to the engineering practice act or the geol ogi st

licensing act, that would be a big help. Thanks for
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clearing that up, M. St. John

Any ot her questions fromthe audi ence, for the
I1linois Environnental Protection Agency?

M5. McFAVN: Vll, I"'msorry, | didn't mean to
junp right in there but I'mpart of the audi ence as
wel I .

| had a question about the | anguage and | was
qui ckly going over your pre-filed testinony fromthe
| ast hearing, | didn't reviewthe transcript with this
qguestion in nnd so naybe you al ready addressed it, and
that is you have proposed new | anguage 732.411A, which

the IPC, Illinois Petroleum Council, relocated to
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Subparagraph F, and that |anguage is the owner or
operator is not to release any responsibility to clean
up a release that has migrated down the property
boundary even where off-site access has been deni ed.

Can you -- probably you, M. Cay, tell me why
t he Agency has suggested this |anguage in the pre-filed
testimony? It was addressed directly.

MR. CLAY: We didn't feel |ike the Agency had
the authority to release a tank owner, operator froma
rel ease of petroleumto the environment w thout
addressing the entire rel ease, which would be on-site

and off-site.
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HEARI NG OFFI CER STERNSTEIN: O f the record for
a second.
(OFf the record.)
HEARI NG OFFI CER STERNSTEIN: Let's go back on
the record.
Board Menber MFawn, you just asked a question.
M5. McFAWN: | had and M. Clay had answered it.
During the break I was doing sone other reading. Could
you read back the record?
(Record read.)
M5. McFAVN: Okay. That nmkes sense to ne, but

in issuing an NFR letter, the four corners of the letter
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woul d not necessarily nmean that you had, in fact,
rel eased themfor an off-site release, and so are you
putting this in as notice to put the site renediator on
notice that even if you issue an NFR letter, they wll
not be relieved of their legal responsibilities to
perhaps in the future address an off-site rel ease?

MR. CLAY: Yes.

M5. McFAWN: | did quickly review the transcri pt
on this point as well as your pre-filed testinony and
M. Rieser asked you some questions about this

par agraph, and he asked sone questions, which | didn't
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really quite follow the context of, naybe you or M.
Ri eser could enlighten me. It was sonething like --
perhaps this was to address col |l usion, and when | reread
the transcript, | don't quite understand -- | didn't
find that in the context of the rule or in your
statenment of reasons, so do you know what was neant by
t hat question?

MR. CLAY: W had had at |east a couple of

i nst ances where soneone had been deni ed access to an

adj acent property owner. In one case the nane of the
property owner was the sane as the nane of the -- the
owner -- that the property owner that had the rel ease.

In addition, the activities that had taken place on that
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adj acent property potentially that there could have been
release, | think it was a fertilizer facility, and so
the reasons -- we were unclear as to the reasons why
access had been denied and in those cases the Agency
wants to nake sure there isn't a threat to hunman health
and the environnent, if we issue a no further
remedi ation letter, when off-site access has been
deni ed.

M5. McFAWN:  Wel |, how woul d the proposed
| anguage in 732.411 in general or at paragraph A get you

t hat assurance?
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MR. CLAY: W would be |ooking at the conditions
that were going off the site where the rel ease occurred
onto the adjacent property, we would be |ooking at a
nunber of factors, which we have in our proposal under
D. And in looking at what the potential inpact to hunan
heal th and the environment woul d be by not addressing
that off-site release, the issue of whether or not there
is collusion of the two property owners is not the focus
so nuch as what the inmpact of that off-site, the
contami nation off site if it was not addressed woul d be
on human heal th and the environnent.

M5. McFAWN:  Ckay. O course, that inpact could

be conplicated by other conditions existing at the
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off-site property, right?

MR CLAY: That's true

M5. McFAWN:  If that was the case, how would the
Agency go about requesting the original site renediator
to conduct its investigation? Wuld they have to
anal yze the conbi ned i npact ?

MR. CLAY: W would require the tank owner
operator that had the rel ease renmoved to investigate the
off-site property for the contami nate of concern that

were the subject of the tank rel ease. W woul dn't
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require themto | ook at other conpounds, if that's what
you're asking. |If there were conditions that were made
aware -- that we were nade aware of, we may consi der
t hose but we wouldn't be asking themto sanple and
anal yze any additional conpounds because of the
conditions on the off-site property. |Is that what
you' re aski ng?

M5. McFAWN:  Yes, it was. Thank you

Now, ny next question would be, would you ever
issue an NFR letter to a site that was involved in the
an off-site access dispute, obtained access and then
can't renediate to the neighboring property?

MR. CLAY: Under our proposal, you could --

potentially, wouldn't issue an NFR letter unless we
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determ ned that, you know, there was a threat to hunan
health and the environment, that we felt had to be
addressed before we could issue that. So even though
they had investigated the off-site property, we would --
could issue the NFR letter, if they were deni ed access
for renediati on under our proposal

M5. McFAWN:  Ckay. Now, the |IPC has proposed
that that be a three part test, and that woul d incl ude
an iminent threat to health or the environment. Wuld

that satisfy -- would that be a good test for you in
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MR, CLAY: There could be nore factors than the
three that IPC identified and we would like to respond
to that in witing.

M5. McFAWN:  Ckay. Wien you do that, could you
tell nme if those factors are under the unbrella of the
three that the IPC articulates or if they are separate
and distinct? Do you understand what | nean? Those are
pretty general factors, the IPC has put out. |'mjust
wondering if you' re maybe not tal ki ng about subfactors,
SO0 to speak.

MR. CLAY: Ckay.

HEARI NG OFFI CER STERNSTEI N.  Anybody el se have

any coments? M. St. John
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MR. ST. JOHN: This question is for M. C ay.

M. Cay, is it fair to say that in subm ssions
to the Illinois Environmental Protection Agency
involving sites that -- where there are underground
storage tank releases, that if a potential netrics
surface map is -- a groundwater flow map is constructed
for that site that the Illinois Environmental Protection
Agency would require that a licensed surveyor would have

surveyed in the well?
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HEARI NG OFFI CER STERNSTEIN: M. St. John, what
ki nd of map was that agai n?

MR ST. JOHN: A groundwater flow nap.

HEARI NG OFFI CER STERNSTEI N:  Ckay.

MR ST. JOHN: And that woul d be consi stent
with the surveyor's licensing act, which oftentines is
cited at the end of many of the Illinois Environnental
Protection Agency docunents to the public?

MR CLAY: W woul dn't require that because we
don't -- we don't enforce the professional regulations
requirenents. Qur -- currently, the regulations require
PE certification, but | don't believe there is any
reference to professional surveyor certification on
docunents that are submitted to the Agency.

MR ST. JOHN. Right. But is it fair to say
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that many of the Agency's docunents go out and have --
contained in themcitati ons towards the work bei ng done
subject to the I aws governi ng professional services,
such as Illinois professional |and surveyors, Land
Surveyors Act of 19897

MR. CLAY: |'mnot sure what forns that you're
referring to, if you could provide them --
MR ST. JOHN. COkay. Let ne just ask another

guestion. Wth respect to your Septenber 20th letter
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fromthe I egal counsel at the Departnment of Regul ation
with the exception of the one error that | pointed out
earlier in that letter, is it fair to say that the -- in
the | ast sentence of the -- second to the |ast

par agraph, that the | egal counsel is agreeing with al

of your suggested changes to Part 732, and their
appropriateness as they authorized geol ogi st to perform
wor k under the act?

MR. MELAS: It doesn't say that.

MR ST. JOHN: Where it reads, the remai nder of
this section of these draft rules also appear to
appropriately authorize geol ogists to performtasks
contained in their practice definitions, thus there
appears to be no conflicts with the geol ogy or the

Pr of essi onal Engineers Practice Act. That is in
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specific reference to the mod -- your nodifications, the
Il1linois Environnental Protection Agency's nodifications
to the 732, is that correct?

MR. CLAY: Yes, that's what it says. Yes.
Correct.

MR. ST. JOHN: Thank you

HEARI NG OFFI CER STERNSTEIN:  Any further

guestions for the Agency?
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M5. McFAVN; I wonder if the Agency could
submt to the board a copy of that fact sheet you
referenced under TACO or the TACO fact sheet subnitted
in this proceedi ng?

MR CLAY: Yes.

HEARI NG OFFI CER STERNSTEIN:  Any further
guestions for the Agency?

M5. LIU Good afternoon, M. d ay.

You took the initiative to seek the opinion of
the Illinois Departnent of Professional Regulation in
regard to the practices of geol ogy and engi neering.

And in the [ast sentence of your letter, they
said the office of the attorney general renders the
of ficial opinions regarding statutory interpretation

| was wondering whet her or not the Agency was

considering taking the initiative to ask the attorney
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general what their interpretation might be?
MR. CLAY: W had not contenplated that.
M5. LIU  Ckay.
MR. MELAS: Wen you -- Ms. Dyer, when you

submit your other conments w apping up everything on

this, do you intend to address the points that were made

by M. Bonczyk as far as the Professional Engineering

Act and the fact that it doesn't specifically mention
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t he geol ogists in there?

MS. DYER | believe we're on the sane
wavel ength. | was waiting for all of the questions to
be asked and then | was going to address one nore point.

Qur understanding is that the notion and
supporting nermorandum of | aw submitted by M. Bonczyk
were going to be deenmed final -- witten coments.

HEARI NG OFFI CER STERNSTEIN:  Public commrents,
exactly.

MS. DYER And we intended to address -- to
respond to those also as witten coments.

MR, MELAS: Fine. You do -- that is what | was
waiting to hear. Thank you.

MS. DYER  You're wel cone.

M5. LIU | have one |ast question for you, M.

Br ockanp.
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In the Agency's proposed revisions, they add
PCBs to Appendage B because it was inadvertently |eft
out .
And | was wondering, although the adni ssion of
PCBs was i nadvertent, did the Agency typically require
Pol [ uti on Control Board sanpling along with other

i ndi cators of contaminants when it was appropriate in
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t he past?

M5. BROCKAMP: | believe that that is for a very
limted area of product released -- products
specifically to the -- | believe it is the hydraulic,

the transformer oils, rarely would we see that. So |
think that this is when it canme up that it was -- had
been an omi ssion was -- when we had that situation. |
don't remenber in that situation whether we went ahead
and required it to -- knowing it had been an onission or
not .

M5. LIU.  Thank you.

HEARI NG OFFI CER STERNSTEIN. M. R eser, |
bel i eve you had a question.

MR. RIESER. Just to follow up on this issue of
the TACO fact sheet that board menber Ms. McFawn asked
M. Cday for.

Is that sonmething called fact sheet 12, do you
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know i f that is the nane?
MR CLAY: | don't know, if that is the -- the
fact sheet. 1'd have to |look at the fact sheet.
MR RIESER. Do you know if it is still current
or has the Agency withdrawn it fromits Wbsite?
MR, CLAY: | believe we have withdrawn it from

t he Website.
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MR. RIESER. Ckay. So what is the status of

that if it was issued and then w t hdrawn?

MR. CLAY: | don't understand. Wat do you nean
by status --
MR RIESER. Well, | guess the question that --

the overriding question is the Agency issuing a fact
sheet identified howit would handle off-site issues to
a certain extent, although we don't know t he extent,
explain the basis for it, the Agency has since then
withdrawn the fact sheet fromits Website, one assunes
with the intention that it wouldn't be valid or current
anynore.

So | guess the question is, what inmpact does
that fact sheet have on the Agency's actions now?

MR. CLAY: The Agency is not relying on that
fact sheet anynore at this tine.

MR. RIESER. But the Agency's -- this fact sheet
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contai ned a statenent by the Agency that fromthe point
of the issuance of that fact sheet forward, it would no
| onger issue NFR letters unless off-site issues were
addressed, correct?

MR. CLAY: Correct.

MR RIESER. So in wthdrawi ng that fact sheet
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fromits Website -- strike that.

So even though the Agency has withdrawn t hat
fact sheet fromits Website, it is still taking that
position, correct?

MR. CLAY: W have issued letters with regard to
of f-site access, once we went through that fact sheet,
wi th the proposed | anguage in it, providing guidance to
owner, operators as to what they needed to do to nake
t hat denonstrati on.

MR RIESER. I'msorry. You' ve issued NFR
letters to owners and operators of underground storage
tanks where the off-site access was not addressed?

MR CLAY: Not NFR letters. W have issued
letters, review letters with regard to what needed to be
done to denonstrate off-site access denial

MR. RIESER. So you have -- and these letters
were refusals to issue NFR letters, unless the owners or

operators issued the letter that you described in that
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letter?

MR. CLAY: They were denials for issuing an NFR
letter until what was issued in the denial letter was
met, yes, conditions were net in the -- I'msorry,
conditions were nmet in the denial letter

MR. Rl ESER: Thank you.
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HEARI NG OFFI CER STERNSTEIN. M. St. John, |
see you have another question for the Agency.

MR ST. JOHN: Yes. Actually a question --
anot her question on ny part, |1'd just like to ask is the
Agency fanmiliar with any enforcenent actions they've
taken part in with the attorney general nobst recently,
you know, where you've dragged a third party to the
tabl e, where actually the attorney general has included
in that consent decree the requirenment for a licensed
prof essi onal engineer and a |icensed professiona
geol ogi st to performwork on the part of the consent --
the party signing into the consent decree, and thereby
at least applying the attorney general's statutory
interpretation? Are you familiar with that?

MR. CLAY: | personally amnot aware of that,
but I can't speak for the whole Agency. | personally
don't recall reading sonething to that effect.

MR ST. JOHN. Ckay.
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HEARI NG OFFI CER STERNSTEI N:  Furt her questions
for the Agency?
Okay. Thanks very much.
We'll begin to wap this up

Before | do, does anybody present have any
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further comment on this rul emaki ng ROL-26 or the
deci si on by DCCA not to conduct an econom c i nmpact
study?

Okay. Requests for additional hearings will be
accepted pursuant to the board's procedural rules at 35
IIlinois Admi nistrative Code 102.412B, those are the new
procedural rules, which requires the proponent or any
other participant to denonstrate in a notion to the
board that failing to hold an additional hearing will
result in naterial prejudice to the novant.

A note on the transcript here. The transcripts
for this hearing should be avail able before April 17th,
2001, which is 10 busi ness days away. |f anyone woul d
like a copy, you can speak to the court reporter
directly, you can contact the board's clerk office in
Chicago for a hard copy or -- although that cost 75
cents a page, you can al so downl oad the hearing fromthe
board's Wbsite or you can contact ne.

Public comrent in this matter nmust be filed by
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Tuesday, May 2nd, 2001. The nmmilbox rule will not
apply. Anyone may file public conments with the clerk
of the board. Wen filing comments with the board an
original and 9 copies are required. You nust also

si mul t aneously deliver your conments to all persons on
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the service list and include an attachment notice sheet,
proof of service and a copy of the current service list.
You should contact the clerk's office or check the
board's Website to insure that you have an updated copy
of the service list when subnmitting those public
comment s.

And for the record, Ken Liss, who testified at
the first hearing, who was one of the geol ogists, he has
just fax filed what | ooks to be testinmony. Yes.
Testinmony, five pages of testinobny. It appears that he
did not do it properly. So I'll informhimof that.

And if that is going to be included as a public coment,
he will have to properly file that with everybody on the
service list.

Just a reninder, public coments nmay al so be
filed in this matter after the issuance of the first
noti ce opinion and order as well.

I's there anyone el se present who w shes to

testify today? Seeing no such person, that concl udes
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today's heari ng.
Thank you very much for your time and attention

and the hearing is adjourned.
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