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PROCEEDI NGS
(June 12, 2025; 9:00 a.m)

HEARI NG OFFI CER WEBB: We are back on the
record. This is day three for our hearing for AS 21-6,
and we are beginning with the Agency's first w tness.
Woul d you call your w tness, please?

MR. NEI BERGALL: The Agency would call Lynn
Dunaway .

HEARI NG OFFI CER WEBB: And woul d the court
reporter please swear in the w tness?

(Wtness sworn.)

LYNN DUNAWAY, produced, sworn and exam ned on

behal f of the Agency, testified as follows:
DI RECT EXAM NATI ON
BY MR NEI BERGALL:

Q Good norning, M. Dunaway.

A Good nor ni ng.

Q We just had a brief discussion about your
responses to the Board's questions that were presented to
t he Agency | ast week. The understanding is that you have
a witten version of those responses to questions 1
through 13 to the Agency; is that correct?

A That's correct.

MR. NEI BERGALL: At this tinme the Agency
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would like to nove that witten response into the record
as if read, and obviously the opposing counsel's going to
have tinme to review that as well after direct

exam nati on.

HEARI NG OFFI CER WEBB: This is fine.

We'll -- We will admit this as read -- as if read into
the record and we will give the Petitioner additional
time to review this before their cross exam nation. I's

this meant to be an exhibit?
MR. NEI BERGALL: It wasn't neant to be an
exhibit, but it can be if it needs to be.

HEARI NG OFFI CER WEBB: Yeah, let's go

ahead --
MR. NEI BERGALL: Sure.
HEARI NG OFFI CER WEBB: -- if that's okay
w th you.
MS. JOSHI: Yes. | nean, we haven't had an

opportunity to review it yet, but --

HEARI NG OFFI CER VWEBB: Would you like to
hold on -- we don't have to introduce it until you have
an opportunity --

MS. JOSHI: Sure. | assune we will have no
obj ection, but if you d like to mark it as an exhibit, if

we could just wait to enter it into the record until
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after?
HEARI NG OFFI CER WEBB: Yes, yes. | wll
consider this EPA Exhibit No. 1.
MR. NEI BERGALL: Could we do --
HEARI NG OFFI CER WEBB:  Sure.
MR. NEI BERGALL: -- No. 56 for the sake of

our other wild ordering of these exhibits?

HEARI NG OFFI CER W\EBB: Do you have any
exhi bit stickers?

MR. NEI BERGALL: | do not.

HEARI NG OFFI CER WEBB: Okay. We'll deal
with that later.

MR. NEI BERGALL: Thank you.

HEARI NG OFFI CER WEBB: So let's go ahead and
begi n.

Q (By M. Neibergall) M. Dunaway, could you
pl ease descri be your education and experience?

A. My nanme is Lynn Dunaway, L-Y-N-N,
D-U-NA-WA-Y. | have a bachel or of science in geol ogy.
| worked for the -- | graduated with my degree in 1982.
After graduation | worked for a few years in the oi
field, and after that | got a job with Illinois EPA in
the Division of Public Water Supply in the groundwater

section, which was -- subsequently becanme part of the
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Bureau of Water, working in the groundwater section.
wor ked there from February of 1988 through Decenber
of 1923 -- 2023 -- sorry -- and at which point | retired,
but | have conme back as what's generally referred to as a
contract enployee since that tinme, still doing the sane
types of things but on a narrower basis, nore focused on
certain projects such as the adjusted standards. Prior
to ny retirement | worked in the hydrogeol ogy conpliance
unit, so | provided review with input regardi ng geol ogy
and hydrogeol ogi c aspects of permts for the Bureau of
Water and their -- for their industrial unit, municipal
unit, mne unit. | also worked on rul es devel opnent over
the years, reviewed groundwater data from various sites
and did -- was involved with enforcenent and conpli ance
measures for a nunmber of the rules that fall under the
purvi ew of Division of Public Water Supply, because
they're related specifically to wells and the operation
of various types of units around those wells. | think
that in a broad spectrum summari zes what | did for the
Agency.

Q Thank you. As far as the subject of this
heari ng, CCR, coal conbustion residuals, and coal ash as
it formerly was known, can you descri be your experience

with the Agency specifically for those issues?
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A. Yes. | was involved with the devel opnent of
Part 845, which is the CCR regul ati on, and after
devel opnent al so assisted with the conpliance of the Act,
Section 22.59 of the Act, which deals with CCR, because
the fees are in that portion, so | assisted our fiscal
departnent with names and addresses of owners and
operators who should be sent invoices. And once Part 845
was adopted, | assisted with getting the information that
cane in for operating permts, getting it organi zed,
provi ding consultation with other geologists in the unit
who were review ng the hydrogeol ogi ¢ aspects of those
permts.

Q. In the course of the devel opnment of
Part 845, which you said you were involved in, did you
review and consider Part 257, which is the federal CCR

rule, in its devel opnent?

A. Yes.
Q Can you descri be how that rule was rel evant
to the rule that was developed in Illinois?

A Section 22.59 of the Act requires that
Part 845 when it was devel oped be at |east as protective
and conprehensive as Part 257.

Q So the definitions and various provisions of

Part 257 are relevant to the Agency's inplenentation of
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Part 845.

A Yes, they are.

Q Ckay. | want to turn now to sone of the
matters that we' ve heard about fromtestinony and ot her
w tnesses from SIPC, the first of which | want to talk
about is pond 6 as the Agency understands it, and |I'd
|i ke you to describe your understanding of the origins of
pond 6. That's nmy question.

A Okay. The origins of pond 6 are summari zed
in Board question 9, but essentially, to at |east
paraphrase that, SIPC was granted a permit to construct a
berm The purpose of that bermwas to contain stormater
runoff. The bermcreated a semcircle, which on each end
were the berns respectively of the fly ash extensi on and
pond 3, and then the natural topographic slope that
existed at the tinme that that berm was constructed forned
the remai ning closure of that surface inpoundnent that
was creat ed.

Q When was that permt that you just
descri bed -- what tinme period was that?

A. | believe it was issued approxi mtely 1982.

Q And | believe that the berm or the dike that
you nentioned -- you said get that permt approved.

What -- Had it already been constructed by SIPC?
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A According to the permt docunents | saw,
they said it were -- it was al nost conplete before the
permt was issued.
Q And so you said that the -- | believe you

said containing runoff was the purpose of that berm or
di ke?
A Yes.
VWhat was it containing runoff fronf?
A A sludge -- Based on the information | see,
a sludge and fly ash pond.
Q. Are there any regul atory definitions that

are relevant to your identification of pond 67

A Yes, the definition of a surface
I npoundnent .
Q Where woul d that be found in the regul ations

t hat woul d have been applicable before 22.59, Part 845?
A. Those definitions | believe can be found in
35 Illinois Adm nistrative Code 810.

Q Do you have a copy of that regulation? Did

you bring it?

A. No.

Q. And | believe the definition you nentioned

was the definition for surface inpoundnent?

A. Yes.
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Q Wi ch page of this docunent is that on?
A Let ne find it.
HEARI NG OFFI CER WEBB: 8.

A. Page 8.

Q And what information in that definition
| eads you to believe that that's the appropriate
regul atory definition for pond 6 as it existed at the
time frame you' ve already testified to?

A Because it's a diked area. Well, | --
"Surface inpoundnment neans a natural topographic
depressi on, man-nmade excavation or di ked area into which
fl om ng wastes, such as |iquid wastes or wastes

containing free liquids, are placed. For the purposes of

this part and 35 Illinois Adm nistrative Code 811 through
15, a surface inmpoundnent is not a landfill. O her parts
of 35 Illinois Adm nistrative Code: Chapter | my apply,
including the permtting requirenents of 35 Illinois

Adm ni strative Code 309." And specifically, this was a
bermed area, it was a man-nmade or a di ked area -- a dike
and a bermare the same thing -- and it was designed to
contain liquid wastes, which are the runoff, and they are
also -- since they are runoff, they are fl owi ng wastes.

Q And how do you conpare that definition of

surface i nmpoundnent to any other relevant definitions in
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this 8107

A Well, we'd want to conpare that to the
definition of a landfill, which is on page 4. "Landfil
means a unit or a part of a facility on which waste is
pl aced and accunul ated over tinme for disposal and that is
not a |and application unit, a surface inmpoundnment or an
underground injection well. For the purposes of this
part and 35 Illinois Adm nistrative Code 811 through 815,

landfills include waste piles, as defined in this

section.”
Q. Can we go to waste piles, then?
A So --
Q. It's the | ast page.

A. Ckay. Waste piles are defined on page 9.
"Waste pile nmeans an area on whi ch non-containerized
masses of solid, non-fl ow ng waste are placed for
di sposal. For the purposes of this part and 35 Illinois
Adm ni strative Code 811 through 815, a waste pile is a
landfill unless the operator can denonstrate that the
wast es are not accurul ated over tine for disposal. At a
m ni mum the denonstration nust include photographs,
records or other observable or discernible information,
mai nt ai ned on a yearly basis, that show that within the

precedi ng year the waste has been renoved for utilization
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or di sposal el sewhere.™
Q. So after reading those definitions out, the
two terns that | find significant are -- waste pile you

just read was non-flow ng waste; is that correct?

A Correct.

Q And how do you conpare that to the
definition of surface inpoundnent that you read at the
start?

A Wel |, surface inmpoundnents do contain
fl om ng waste.

Q. And so your assessnment that pond 6 at this
time was a surface inpoundnment is based on the runoff,

t herefore being fl ow ng?

A Yes.

Q At this time, which | believe you testified
was around 1980-ish, had SIPC filed any sort of initial
facility report to claimthat this area was a landfill?

A Based on the information |I've seen fromthe
docunents filed in this case, they had not at that tine.

Q. And then you said the definition of surface
i mpoundnent is nutually exclusive with landfill?

A Land -- yes.

Q When did SIPC file anything about it being a

landfill?
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A. | believe it was nineteen eighty -- no, not
eighty -- 1991 or 2.

Q And that was the initial facility report
we've heard a little bit about in other testinony?

A Yes.

Q And so for at least ten years, this area was
bei ng operated as a surface inpoundnent; is that your

under st andi ng?

A Yes.
Q And, you know, how does one file an initial
facility report claimng sonething's a landfill when it

had been operated for a surface inpoundnment for ten
years?

A | don't really know the process of filing an
initial facility report.

Q The definitions you just read existed,
t hough?

A. They di d.

Q And so whoever filed that would have
presunmably consulted the definitions?

A. Yes, they should have.

MS. JOSHI: Objection. Calls for

specul ati on.

HEARI NG OFFI CER WEBB: Sust ai ned.
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MR. NEI BERGALL: Sure.

Q. (By M. Neibergall) Okay. Tell nme about --
You nentioned it in your education experience, but tel
me a little bit nore about the devel opnment of 22.59, when
that canme to be, and then Part 845.

A. I think 22.59 was proposed as a public act.
It didn't becone 22.59 as a proposal, but | think it my
have been proposed in [ate 2018 and naybe adopted in
2019. I'mnot sure of exact dates.

Q Okay. So would July of 2019 for when it was
enact ed sound cl ose?

A Yes.

Q. Okay. And then Part 845 | believe was --
there was a mandate in 22.59 for the Agency to propose
t hese regul ations, which becane Part 845, within eight
nonths; is that correct?

A Correct.

Q And so the Agency proposed Part 845 in March
of 20207 Does that sound right?

A Yes.

Q And then the Board had a year to adopt those
regul ations; is that your understandi ng?

A Correct.

Q So when did Part 845 becone effective?

Veritext Lega Solutions
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A | believe it was April 21st of 2021.

Q So at that tinme, in 2019, 22.59, did it add
any definitions to the Act?

A Yes.

Q What did it add that's relevant to what
we're tal king about?

A It added a definition for CCR surface
I npoundnent .

Q Do you renenber what the citation is for
t hat ?
| think it's 3.143.
Did it also add a definition for CCR?
It did.
And where would that --
| don't renenber.

3.142 sound correct?

> O >» O » O >

That sounds probably correct.
Q So what i s your understandi ng of what

happens to state | aw when the General Assenbly passes a

new | aw?
A. The --
M5. JOSHI: Objection. | nmean, it is
calling for a legal conclusion. |[If the wtness believes
he's an expert in the law at issue here, I'mfine with

WWw.veritext.com

Veritext Lega Solutions

888-391-3376



© 00 ~N o o b~ w NP

NN NN R R R R R R R R R R
A W N P O © O N O 01~ W N B O

Electronic Filing: Received,Clerk's Office 06/30/2025

Page 496

hi m answering, but | don't believe he's presented as a
| egal expert.

HEARI NG OFFI CER VWEBB: We can probably junp
ahead to the actual rul emaking process.

MR. NEI BERGALL: Sure. | just think it's --
| think it's relevant that -- yeah, we can junp ahead to
t he rul emaki ng.

Q (By M. Neibergall) So in 2021, you said,
April, the Board adopted Part 845?

A Yes.

Q. And in that Board rul emaki ng, Part 845
contains definitions as well?

A Yes.

Q And those contain the same two definitions
you just nentioned were in the statute?

A Yes.

Q And so the term "CCR surface inpoundnment”
was now state | aw and state regs.

A Correct.

Q. And so what would be the appropriate
characterization of pond 6 as of the effective date of
t he regul ati ons?

A Wl |, based on the information that's been

provided, it was a surface inmpoundnment into which CCR is
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bei ng placed, so it is an accunul ati on of CCR and
liquids, so it's a CCR surface inpoundnent.

Q Thank you. | want to talk about a different
topic. | want to nove to testinony we' ve heard about
dewat eri ng.

A Yes.

Q | believe nost of the testinony | heard
about dewatering related to the forner fly ash hol di ng
units, which would be the initial fly ash pond, the
replacenent fly ash pond and the fly ash extension? |Is
t hat your understandi ng?

A Yes.

Q. There was probably al so sonme testinmony |
heard about dewatering in other ponds, and we can get
into that in a mnute. Wat is your -- Can you descri be
your interpretation of the testinony we' ve heard of
dewat eri ng and whether that's sufficient?

A. Based on ny reading of the definitions
available in Part 257, the dewatering that has been

descri bed is not adequate.

Q Do you have those definitions in front of
you?

A | do not.

Q. So |'ve handed you a selection of pages from

Veritext Lega Solutions
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t he Federal Register dated Wednesday, May 8th, 2024. The
actual page nunmbers would be FR 89 38950, and then the
second page is 39100, the third page is 39110 and the
fourth page is 39111. Are these the definitions for
liquids and other terns that you were tal king about just
now?

A Yes.

Q Can you expl ain which of these definitions
is relevant and then why?

A Well, there are several definitions that are
relevant. First we should probably start with
infiltration.

Q. Is this on page 2 of the four-page docunent
"' m show ng you?

A. It's on page 39100 in the right-hand col um,

about hal fway down.

Q Everybody take a noment to get there and
then | et us know when you're ready. | think we're good.
Okay.
Q. Infiltration, you were sayi ng?
A. Yes. "Infiltration neans the mgration or
movenent of liquid, such as surface water or groundwater,

into or through a CCR unit from any direction, including

fromthe surface, laterally, or through the bottom of the
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unit." The next inportant definition is |iquids, which
is -- skip one definition. [It's the next one down.
"Liquid neans any fluid, such as water, that has no
i ndependent shape but has a definite volune and does not
expand indefinitely and that is only slightly
conpressi ble. This enconpasses all the various types of
liquids that nmay be present in a CCR unit, including
wat er that was sluiced into an inpoundnent along with
CCR, precipitation, surface water, groundwater and any
other formof water that has mgrated into the
i npoundrent, which may be found as free water or standing
ponded above CCR or porewater interm ngled with CCR "

Q. | just wanted to clarify that |ast sentence.
"Whi ch may be found as free water or standi ng water
ponded above CCR or porewater intermngled with CCR"; is

that correct?

A. Yes.

Q What ot her definitions on this page are
rel evant ?

A Okay. Then nove to the center col um,

probably about two-thirds of the way down, "Contains both
CCR and liquids."
Q And what does that say?

A. That term "neans that both CCR and |i quids

Veritext Lega Solutions
WWw.veritext.com 888-391-3376



© 00 ~N o o b~ w NP

NN NN R R R R R R R R R R
A W N P O © O N O 01~ W N B O

Electronic Filing: Received,Clerk's Office 06/30/2025

Page 500

are present in a CCR surface inmpoundnment, except where
t he owner or operator denonstrates that the standard in
2.57" -- sorry -- "257.102(d)(2)(i) has been net." And
if you look at -- for that standard, that is on page --

t he one | abel ed 39111.

Q 1107
Hol d on.
Q Does it start on 1107
A Section (d) does, yes.
Q Okay.
A. Starts on 110. "The closure performance

standard when | eaving CCR in place."

Q. And then the next page that you were getting
into?

A. Then the next page, it goes on to explain
that -- (d)(2)(i). So (d)(2) says "Draining and
stabilization of CCR units. The owner/operator of any
CCR unit nust neet the requirenents of
paragraph (d)(2)(i) through (ii) of this section prior to
installing the final cover system required under
paragraph (d)(3) of this section.” (i) says "Free
i quids nmust be elimnated by renoving liquid wastes or
solidifying the remai ning wastes and waste residues.

Remai ni ng wastes nust be stabilized sufficient to support
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the final cover system"” And then (d)(3) says, "Final
cover system If a CCR unit is closed by |leaving CCR in
pl ace, the owner or operator nust install a final cover
systemthat is designed to mnimze infiltration and
erosion and at a m nimum neets requirenments of
paragraph (d)(3)(i) of this section or the requirenments
of the alternative final cover systemspecified in
paragraph (d)(3)(ii)."

Q. So can -- you read a lot of definitions
t here.

A Yes.

Q Can you break down what these definitions
mean to you in terns of sufficient dewatering?

A Vel l, what these definitions nean, read
t oget her and consi dered together, is that until there is
a cover system placed over a CCR surface inpoundnent that
is capable of minimzing infiltration and erosion, then
t he CCR surface inpoundnent contains free liquids -- no,
not free liquids -- contains liquids, and if there is
CCR, it contains liquids and CCR.

Q When you say a cover systemthat's capable,
do you nean one that would be like in 845, that we have
requi renments for those covers?

A. We do have requirenents for those covers.
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Q Does stacking CCR on top of an area -- is

that sufficient as a cover for purposes of 845 or 257?

A It's not sufficient for either.

Q And then you tal ked about -- just if you
coul d break down, | guess, the types of water that need
to be dewatered froma unit. Wuld it be, like, stuff
that was sent there intentionally and then also, |ike,

i ncidental type of water, |ike rain?
A Yes. We heard testinony that there were

excavations on top of these areas described as strips.
There's also in which people describe that at certain
times water was sluiced to those areas, so that woul d be
a liquid being put on there. Also, they're open to
precipitation all the time, so those are two neans by
whi ch wat er woul d be entering those.

Q And as far as specific testinony, | think we
heard about the initial fly ash, which was supposed to be
abandoned and cl osed back in the '70s, still having an

area cut out that was receiving water --

A Yes.

Q -- in the, like, 2000s; is that right?

A Yes, it was.

Q And the other -- other than fly ash hol ding
units, | believe the south fly ash pad, they said it was
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dewat ered at sone point to make the pad? Do you renmenber
t hat ?

A Yes, | remenber that.

Q You' re saying testinony about insufficient
dewat ering would apply to that?

A Correct.

Q Ckay. And then (d)(3), | believe it was

cl eaned out down to the clay, allegedly, in testinony; is

that right?

A Yes.

Q. And they dewatered that?

A Yes.

Q And so the sane testinony here applies to
t hat .

A Yes.

Q Anyt hing el se on dewatering that you failed
to nention you want to nmention?

A Not that | can think of.

Q Okay. Let's nmove to de mnims and, you
know, people's opinions about it or USEPA' s preanbl e or
ot her gui dance that we've received on the word
de mnims. | want to talk about -- are you aware of any
ot her gui dance that hasn't been nentioned so far in this

hearing that's relevant to the termde mnims?
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A. Yes, and that is partially covered in one of
the Board questions. [|'ll find it here in a mnute. It

is 11b, and essentially, in the May 2024 updates to

Part 257, USEPA rendered an opinion that -- or nade
statenents saying that based on their experience, as
little as 1,000 tons of CCR has been docunented to exceed
groundwat er protection standards.

Q Wuld it be relevant to | ook at those pages
that you're referencing in that Board answer?

Yes.

Q. Okay. So this is that same Federal Register
docunment | nentioned earlier. |It's just different pages.
The first page is 38950, the second page is 38979, and
the third page is 39000. So if you could explain where
we should be | ooking and why it matters.

A. Ckay. On page marked 38979, the right-hand
col um, about two-thirds of the way down, there's a

paragraph that starts "EPA, " and it says, "EPA conducted
a sensitivity analysis to determ ne whether there is a
unit size bel ow which adverse inpacts to groundwat er
quality are unlikely and nmonitoring is not warranted.
This anal ysis found exceedances of groundwater protection

standards are possible for placenents below 1, 000 tons.

Thus, such placenents can be neaningfully -- can
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nmeani ngfully contribute to groundwater contan nation at
these facilities.” Also, on page marked 39000, 39000,
ki nd of the center of the page, a sentence that says
"80 CFR 21352. In any event, as discussed in

Unit I11.A 4, recent EPA nodeling denonstrates that far
| ower quantities of CCR," in parens, "1,000 tons, can
pose significant risks to human health and the

envi ronnment . "

Q What's the significance of this guidance
fromthe Federal Register?

A Well, it shows that accumnul ati ons of CCR as
small as 1,000 tons may cause -- nmay exceed groundwater
protection standards, which causes risk to human health.

Q Okay. Thank you. Are there any other
materials or cases or anything that's relevant to this
i ssue?

A. Yes. There's a Board opinion for the Duck
Creek Power Station that the gypsumrecycle basin
contained a de mnims anount of CCR and shoul d not be
regul at ed under Part 845.

Q. Does February 2022 sound correct for that
opi ni on?

A. Probably, yes.

Q And Adjusted Standard 21-4, does that sound
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right?
A Probabl y, yes.
Q Anyt hing el se about that case that's
rel evant ?
A The amount of CCR that was found in that
i npoundnent using bathynetric survey was approxi mately
50 cubi c yards.
Q And you said that the Board found that
Part 845 was i napplicabl e because of that.
A Yes, because that was a de m nim s anmount.
MR. NEIBERGALL: [|'d |ike to have the Board
take official notice for its Rules 101.630 of that case
number, Adjusted Standard 21-4.
M5. BROAN: Can you repeat that? | didn't

catch it.

MR. NEI BERGALL: Sure. It's -- and | can
give you a copy if you want. It's Adjusted Standard
21-4.

HEARI NG OFFI CER WEBB: Yes, the Board can
take official notice of its own order from February 17th,
2022, in Adjusted Standard 21-4.

MR. NEI BERGALL: Thank you.

Q (By M. Neibergall) M. Dunaway, | want to

nove to environnmental harmas a topic generally.
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Okay.

Q. We've heard a lot of testinony about -- from
expert witnesses and ot hers about the | ack of
environnmental harm Let's talk first about the
groundwater nonitoring at the site, if you could just
describe to me what it is and whether it's sufficient.

A. The groundwater nonitoring at the site is
not sufficient. The -- In order to be sufficient, the --
under Part 845, the nmonitoring wells should be placed at
the edge of the waste boundary. The nonitoring wells
that are present there are not at the edge of the waste
boundary, so therefore, under 845, the groundwater
nmonitoring is adequate -- is inadequate such that you
don't know the true concentrations of constituents that
may be mgrating out of the units there. And actually,
under Part 620, which | also deal with, in order to
denonstrate conpliance with Part 620 in the event that
845 were to be ruled inapplicable, groundwater nonitoring
well's are supposed to be as close to the unit as
practicable but not to exceed 25 feet, and | don't
believe any of the nonitoring wells present currently
neet that standard either.

Q Did you hear any testinony from SIPC s

w t nesses that was based upon and relying on the existing
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groundwat er nonitoring network?

A Yes. | believe both M. Bittner and
Mss Lewis' testinony relied on the current groundwater
nmonitoring system

Q Do you believe that that is flawed to rely
on the current systenf

A. Il think it is flawed to rely on a system
that's not adequate, plus | would al so add that
M ss Lewis acknow edged that three constituents which are
a -- which are required to be nonitored for CCR are not
i ncluded in her analysis for the S-series wells.

Q Does the Agency's recomendati on and anended
recommendation further explain the reasoning behind
that -- your argunent that the groundwater is --
groundwater nonitoring is inadequate? And | can repeat
t he question.

A. Yeah, will you repeat that, please?

Q So you hel ped draft the Agency's

reconmendati on?

A. Yes.

Q And the Agency's anended recommendati on.
A. Yes.

Q And in those docunents, there's nmuch nore

detail about why the groundwater nonitoring is
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insufficient; is that correct?
A. Yes.
Q Okay.
A. Yeah, the details were provided on the

| ocations of the wells and how t hey were inadequate.

Q Okay. And why that results in sone of the
testi nony provided by SIPC not being reliable.

A Yes.

Q Okay. | also want to tal k about just the
practices generally of handling CCR nmaterial at SIPC s
facility.

A. Ckay.

Q Is there any concern from an environnent al
har m st andpoi nt about piling CCR material in a giant
mountain on top of a CCR surface inpoundnent?

A. Yes. Well, in fact, the -- based on any of
the permt information |I've seen, none of the surface
i npoundnents at the facility are lined. None of the CCR
surface inmpoundnents at the facility are lined. They
have not been covered, as we discussed earlier, so
therefore there's nothing to prevent precipitation from
percol ating through the CCR into the geologic materials
bel ow.

Q | believe | remenber it was M. G@Gall enbach
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testified that one of the units had a clay liner? Did

you -- Do you recall that testinony?
A ' mnot aware of any of the units being
i ned.
Q So when you said they're unlined, you nean

lined by the sufficient definition in 845 or 257.

A. Correct. They're -- They do not have -- To
my know edge, based on the docunents |'ve seen, none of
the CCR surface inpoundnments had an engi neered |iner,
whi ch woul d entail placenment of clay, conpaction,
nmeasurenments of its hydraulic conductivity, and that
process proceeding in an organized manner until it
reached the desired thickness with the desired hydraulic
conductivities being tested and confirned.

Q And | think you partially said this, but I
want to confirm When you | eave CCR in place in a bunch
of unlined inpoundnents, what are the effects of that?

What happens?

A Well, precipitation, if there are any | ow
spots, it will pond there and continue to infiltrate, but
as it -- even if it's -- has a slope, it wll --
precipitation will infiltrate and it will nove into the

geol ogic materials below the inmpoundnent and then mgrate

with groundwater.
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MR. NEI BERGALL: No further questions at
this tinme.

HEARI NG OFFI CER WEBB: Thank you. We wi ||
t ake about a 20-mi nute recess for Petitioner to review
this witness' answers to the Board's questions and
prepare their cross exam Thank you.

MR. NEI BERGALL: Thank you.

(Brief recess taken.)

HEARI NG OFFI CER WEBB: All right. W are
back on the record, and | believe the Agency has a couple
of exhibits they would like to introduce.

MR. NEI BERGALL: Yes. |[If we could introduce
as Agency Exhibit 56 the Agency's answers to the Board's
pre-hearing questions; as Agency Exhibit 57 the Federal
Reg |iquids and other definitions from May 8th, 2024; and
as Exhibit 58 the federal CCRMJ de m nim s gui dance
docunent from May 8th, 2024, about the 1,000 tons that we
di scussed.

HEARI NG OFFI CER W\EBB: Is there any
obj ecti on?

MS5. JOSHI: No objection.

HEARI NG OFFI CER WEBB: Ckay. Agency
Exhi bits 56, 57 and 58 are admtted, and we are ready for

this witness' cross exani nation.
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M5. JOSHI: Thank you.
CROSS EXAM NATI ON

BY Ms. JOSHI :

Q Good norning, M. Dunaway.

A. Good norni ng.

Q For purposes of nmy question -- ny questions
this norning, I wll refer to 35 Illinois Adm nistrative

Code Part 845 as Part 845. Are you okay with that,
M. Dunaway?

A That's fine.

Q. Okay. And I'Il refer to the federal CCR
regul ations at 40 CFR Part 257 as Part 257 or the federal
CCR rule. Are you okay with that as well?

A That's fine.

Q Okay. Thanks. So first off, M. Dunaway,
do you agree that there is an exception to the
applicability of Part 845 for surface inpoundnents that
contain a de m nims anmount of CCR?

A. Ri ght, Part 845 does not regul ate CCR
surface i nmpoundnents that contain a de mnims anmunt of
CCR.

Q. Do you agree that there's no definition
under Part 845 for the termde mnims?

A. Correct.
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Q Do you agree that there's no definition
under Part 845 for the termde mnims CCR surface
i npoundnent ?

A Correct.

Q And you are famliar with the federal CCR
rules at Part 2577

A Yes.

Q Do you agree that there's no regul atory
definition under the federal CCR regul ations for the term
de mnims?

A Yes.

Q And do you agree that there is no definition
under the federal CCR rule for the termde mnims CCR
surface i nmpoundnent ?

A Yes.

Q Earlier you talked a little bit and |
believe referred to an exhibit that's been marked as
Agency Exhibit 57 that includes a portion of the preanble
and regul atory provisions fromthe 2024 CCR rul es
prorul gated by USEPA; is that right?

A Wul d that be the 39000, |ike, the one
that's --

Q No, |I'm | ooking at what's been marked as

| EPA Exhi bit 57, the one with the definitions.
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Definitions. GOkay. Thank you.
Sorry. Yes. Okay.
Okay.

o » O »

So do you agree that this is part of the
preanbl e and rul emaki ng that pronul gated amendments to
Part 257 in 20247?

A. Coul d you repeat that?

Q Sure. Wiy don't you just tell me, what is
it that you have before you here in | EPA Exhibit 577?

A. Exhibit 57 is the definitions that are part
of Part 257.

Q And are these definitions that were
pronul gated in 20247

A Yes.

Q So as part of this 2024 rule, you discussed
the definition of liquids; is that right?

A Correct.

Q And so did USEPA add a definition of the

termliquids as part of this 2024 rul emaki ng?

A. | believe they added a definition as
clarification. | believe that's in the preanble
somewhere. | couldn't tell you where --

Q Sure.

A. -- but | believe it was added as a
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clarification.

definition for the termliquids; is that right?

A. | don't believe they did.

definition for the termliquids; is that right?

A. Correct.

clarity, right?

A. Yes.

A. Correct.

document that's been marked as | EPA Exhi bit 58.

A Okay.

of your direct exam nation; is that right?

A. Yes.

fromthis docunent?

A. Yes.

Page 515

Q. So when they pronmulgated the CCR rule in

2015, they didn't have a definition -- like, a regulatory

Q But in the 2024 rule they promul gated a

Q. And you just said they did that to add

Q But in 2024, USEPA did not include a

definition for the termde mnims; is that right?

Q So nowl'd like to refer to the other

Q So you referred to 1,000-ton value as part

Q Okay. And you took that 1,000-ton val ue

Q. Are there any requirenents related to this

Veritext Lega Solutions
WWw.veritext.com

888-391-3376



© 00 ~N o o b~ w N PP

NN NN R R R R R R R R R R
A W N P O © 0 N O O M W N B O

Electronic Filing: Received,Clerk's Office 06/30/2025

Page 516

1,000-ton value in this federal CCR rules related to CCR

surface i npoundnents?

A. Yes.
Q Can you show nme where or tell ne where?
A. Well, it comes from-- it's -- in text says

that this is related to CCRMJUs. However, the definition
of CCRMUJ includes inactive CCR surface inpoundnents, so
if you go back to the -- | don't renmenber the exhibit
nunber, but the definitions, near the top of the mddle
colum it says, "CCR managenent unit neans any area of
| and on whi ch any non-containerized accunul ati on of CCR
is received, is placed or is otherw se managed, that is
not a regulated CCR unit. This includes inactive CCR
landfills and CCR units that closed prior to October 19,
2015, but it does not include roadbed and associ ated
enbanknents in which CCR is used unless a facility or a
permtting authority determ nes that the roadbed is
causing or contributing to a statistically significant
above groundwat er protection standards.”

Q Okay. Can you show nme where in that
definition it nmentions CCR surface inpoundnents?

A CCR uni ts.

Q Okay. And is that referring to CCR units

that closed prior to October 19th, 20157
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A Yes.

Q. Okay. Going back to Exhibit 58, I'd like to
refer you to page 38979, and on this page you referred to
sone | anguage | believe in the third columm that
started -- that starts with "EPA conducted a sensitivity
anal ysis. "

A Correct.

Q Well, first of all, 1'd like to refer you to
the section that that |anguage falls under. Does that
| anguage fall under a subsection |abeled with Roman iv?

A Yes.

Q And what does Roman iv say?

A It says "CCRMJ Fill Soil Risk."

Q Do you consider the units that SIPC refers
to as the de mnims units in this matter -- any of them
to be CCR filled?

A No. They were CCR surface inpoundnents.

Q And then in that |ast paragraph that you
referred to that starts with "EPA conducted" --

A Okay.

-- | would say -- | believe it's the
third -- fourth sentence down. There's a sentence that
starts "Extrapol ati on beyond avail abl e nodel runs"? Do

you see that?
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A Yes.
Q The nodel runs that are being referred to
there, did those nodel runs include nodeling of CCR

surface i nmpoundnents?

A | don't know.

Q I"d like to nove on to page 39000, the next
page of this exhibit. So | believe you read froma
sentence in the second columm on this page. |[Is that
right?

A Yes.

Q Okay. And is it, like, the -- was it from

t he second full paragraph within the second col um?

A. Yes.

Q Okay. So that sentence reads, "In any
event, as discussed in Unit II1l1.A. 4, recent EPA nodeling
denonstrates.” Do you see that |anguage?

A Yes.

Q Ckay. Again, the nodeling that's being
referred to here, are you aware of whether it included
CCR surface i npoundnents?

A No.

Q And in this paragraph generally, is it your
under standi ng that EPA is referring to CCR surface

i mpoundnents or CCR fill?
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A They're referring to CCRMJs.

Q. And if you -- okay. That's fine. Thank
you. And just confirm did you say you believe that it's
appropriate to | ook at Part 257 to determ ne the
interpretation of Part 8457

A. 845 was -- has to be as protective and
conpr ehensi ve; therefore, we do have to rely on 257 in
order to make interpretations in 845 for sonme things.

Q. And to your know edge, did USEPA eval uate
any surface inmpoundnents in setting the 1,000-ton val ue
that you nmentioned related to CCR managenent units?

A | don't know.

Q. Do you agree that a de m nims anmount of CCR
necessarily includes sone CCR?

A Yes.

Q And what threshold, if any, is the Agency
using to determ ne whether CCR in an inpoundment
qualifies as de mnims?

A We don't have a threshold that |I'm aware of.

Q. M. Nei bergall has made reference to the
definition of CCR surface inpoundnent under Part 845
previously. Are you famliar with this definition?

A Yes.

Q. And are you famliar with the sanme
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definition of CCR surface inpoundnent under the federal

rul es?
Yes.
Q And do you agree that the definitions are
simlar?
A. Yes.

Q So do you agree that the definition of CCR
surface inmpoundnent is, quote, "a natural topographic
depressi on, man-made excavation or di ked area which is
designed to hold an accunul ati on of CCR and |iquids, and
the surface i nmpoundnment treats, stores or disposes of
CCR"?

A That sounds correct.

Q Do you agree that the | anguage in the
definition noting that the unit nust be, quote, "designed
to hold an accunmul ation of CCR," and the |anguage stating
that the surface inmpoundnent nust treat, store or dispose
of CCR necessarily indicates sonme threshold anmount of CCR
must be present?

A No.

Q Okay. 1'd like to refer you to SIPC s
Exhibit -- well, hold on. Before we nove on to that, do
you believe that the term "designed to hold an

accurul ati on of CCR' and "treats, stores or disposes of
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CCR" necessarily means that some amount of CCR nust be
present ?

MR. NEI BERGALL: 1'mgoing to object to
asked and answer ed.

HEARI NG OFFI CER WEBB: He -- That does sound

li ke the sanme question you just asked.

M5. JOSHI: It was slightly different.

HEARI NG OFFI CER WEBB: Oh, okay. |I'msorry.

MS. JOSHI: | would ask that he answer if he
doesn't mnd, and if it's the same answer, |'l|l nobve on.

THE W TNESS: Can you repeat it, please?
HEARI NG OFFI CER WEBB: Yeah. Sorry.

Q. (By Ms. Joshi) Wuld you agree that the
term "designed to hold an accunul ati on of CCR' and
"treats, stores or disposes of CCR' necessarily nmeans
t hat sone amount of CCR nust be present?

A In order to neet the definition, it does.

Q Ckay. So now I'd like to show you SIPC s
Exhibit 17 in this matter, which is -- contains excerpts
fromthe 2015 CCR rule, and in particular, could you turn
to page 21357 of this docunent?

A Okay. |'mon the page.

Q Okay. |1'd like to refer you to the mddle

colum on this page.
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A Okay.

Q. Do you see that there's sone | anguage
hi ghl i ghted there?

A Yes.

Q Ckay. Would you m nd reading that | anguage?

A. "EPA has therefore revised the definition to
provide that a CCR surface inpoundnment as defined in this
rule must neet three criteria: 1, the unit is a natural
t opographi ¢ depressi on, nman-nmade excavation or diked
area; 2, the unit is designed to hold an accunul ati on of
CCR and liquid; and 3, the unit treats, stores, or
di sposes of CCR. These criteria correspond to the units
that are the source of the significant risks covered by
this rule and are consistent with the proposed rule. EPA
agrees with commenters that relying solely on criterion
fromthe proposed rule that the unit be designed to
accunul ate CCR could inadvertently capture units that
present significantly | ower risks, such as a process
wat er or cooling water ponds, because although they w |
accurrul ate any trace ampbunts of CCR that are present,
they will not contain the significant quantities that
give rise to the risks nodeled in the EPA' s assessnent.
By contrast, units that are designed to hold an

accunul ati on of CCR and which treat, store -- which" --
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sorry, let ne read that over -- "and in which treatnent,
storage or disposal occurs will contain substanti al

anmounts of CCR and consequently are a potentially
significant source of contam nants.”

Q Thank you, and | apol ogi ze for making you
read that super-long excerpt. 1'd like to turn to the
very | ast sentence of that excerpt.

A Okay.

Q Do you agree that this -- that in this
| anguage USEPA is saying that a unit that is designed to
hol d an accunul ati on of CCR and in which treatnent,
storage or disposal occurs will contain substanti al
anmounts of CCR?

A WIlIl you repeat the question, please?

Q Sure. Do you agree that this |ast
sentence -- or rather do you agree that in this |ast
sentence USEPA is saying that a unit that is designed to
hol d an accunul ati on of CCR and in which treatnent,
storage or disposal occurs will contain substanti al
anmounts of CCR?

A That is what it says.

Q Does | EPA have a position on what it
considers to be substantial amunts of CCR?

A. We don't have a definition of substanti al
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anmounts of CCR

Q. Looki ng at the second-to-last sentence, do
you agree that USEPA is stating that units that are not
CCR surface inpoundnents will not contain the significant
quantities that gives rise to the risks nodeled in EPA s
assessnent ?

A. Are we still in the highlighted area?

Q We're in the highlighted area in the
second-to-| ast sentence, yes.

A Oh, second-to-last. All right. Now, wll
you repeat that, please?

Q Yes, of course. Do you agree that in the
second-to-last sentence, USEPA is stating that the types
of units that are not CCR surface inpoundnents will not
contain the significant quantities that give rise to the
ri sks nodel ed in EPA's assessnent ?

A. That's not exactly what it says.

Q Sure. | was paraphrasing. Do you disagree
with ny paraphrasing?

A ' m not sure your paraphrase captures al
t he nuance of what USEPA put in there.

Q. Okay. Let ne just read the full sentence,
then. Do you agree that this says that "EPA agrees with

comentators that relying solely on the criteria fromthe
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proposed rule that the unit be designed to accunmul ate CCR
coul d inadvertently capture units that present
significantly [ ower risks, such as process water or
cooling water ponds, because although they wll

accunmul ate any trace ampunts of CCR that are present,
they will not contain the significant quantities that
give rise to the risks nodeled in EPA's assessnent"?

A. That's what it says.

Q. Al right. Does |IEPA have a position on
what it considers to be a significant anount of CCR?

A We do not have a definition for a
signi fi cant anmpbunt of CCR

Q. Not definition. |I'mjust asking if you have
a position.

A. EPA positions are made by nanagenent. |'m
not a manager, so | can't firmy state that there is or
is not a position.

Q And to your know edge, since you're here as
| EPA's only witness today, are you aware of whether |EPA
has presented a position as part of this matter as to
what it woul d consider a substantial amunt of CCR?

A. | don't believe either our reconmendation or
our anended recomendati on contain any statenments saying

what woul d be a significant anpunt.
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Q And do they contain any statenments regarding

what m ght be a substantial anmpunt in their opinion?

A. ' mnot aware of any statenent that says
that -- what a substantial anmount woul d be.
Q I'd like to ask you about the south fly ash

pond for a monent, okay?
Ckay.

Are you famliar with this unit?

> O >

Yes.

Q Does | EPA consider the unit to be a CCR
surface i npoundnent ?

A Yes.

Q. I"d like to ask you a hypot hetical about the
unit, all right? So assunme that the south fly ash pond
was built with the intended purpose of being a
repl acenent for pond A-1 and that pond A-1 did directly
receive CCR sluiced with water, okay?

A. Ckay.

Q Upon being built, assune the south fly ash
pond was not used for that originally intended purpose,
okay?

A Okay.

Q I nstead, the only purpose it was used for

was to receive decanted water from Enmery Pond.
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A Okay.
Q. And are you famliar with Emery Pond?
A. | am
Q Now, assune over the course of its operation

the south fly ash pond received | ess than a handful of
CCR t hrough that decanted water from Enmery Pond, okay?

A. Ckay.

Q Woul d | EPA consider the south fly ash pond
to be a CCR surface inpoundnment regul ated under Part 8457

A Okay. So in your hypothetical -- be sure |
have -- recall your facts -- was the -- was it designed
to replace pond A-17?

Q. Oiginally it was designed to repl ace
pond A-1.

Okay.

But it was not used for that purpose.

A But it did receive -- and how nuch is a
handf ul ?

Q Li ke, the amount --

A A real handful ?

Q -- that | could fit in ny hand, yeah.

A In my opinion, a true handful would be a

de mnims anount.

Q. And in that case, would you consider the
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unit to be a CCR surface inpoundnent regul ated under 845?

A It would not neet the definition because it
contains a de mnims anmount.

Q Al right. Wat if the south fly ash pond
received a cubic yard of CCR from Enmery Pond? In that
case, would | EPA consider the pond to be a CCR surface
i npoundnent regul ated under Part 845?

A. Wel |, considering we did not believe a CCR
surface i nmpoundnent that contained approxi mately 50 yards
to be a CCR surface inpoundnment, | don't believe we
woul d.

Q What if the south fly ash pond received and
contai ned 100 yards -- or let's say -- sorry. First of
all, for correction, were you talking in terns of yards
or cubic yards right now when you said 507?

A. Cubi ¢ yards.

Q Okay. So what if the south fly ash pond had
100 cubic yards of CCR materials in it? Wuld |IEPA
consider the south fly ash pond to be a CCR surface
i npoundnent regul at ed under Part 8457
I don't know.

Is there anyone at | EPA that woul d know?

Soneone woul d have to make that deci sion.

o » O »

So you do agree that it would involve sone
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| evel of reviewi ng information and naking a judgnent.

A Yes.

Q VWhat if it was between 50 cubic yards and
100 cubic yards? Wuld | EPA consider the south fly ash

pond to be a CCR surface inpoundnment?

A | don't know the answer to that.

Q M. Dunaway, are you a toxicol ogist?

A. No.

Q And | know you had a very long career at

| EPA. During your career, did you conduct risk analyses
as part of your job?

A No.

Q And your educational background is in
geol ogy; is that right?

A Correct.

Q So | want to switch gears a little bit,

M. Dunaway. In response to Board question nunber 7 --
A Okay.
Q -- is it IEPA"s contention that 100 percent

of the "other” material identified with PLM analysis in
M. Hagen's report, SIPC Exhibit 29, is CCR?

A Yes.

Q Is it 1EPA's contention that 100 percent of

the sedinent located in the units SIPC refers to as the
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de mnims units consist of CCR?
A Can you repeat that, please?
Q Is it TEPA's contention that 100 percent of

t he sedinment |ocated in the units SIPCrefers to as the
de mnims units consist of CCR?

A No. A sanple showed sone of it was coal

Q And does | EPA consi der anythi ng other than
coal within those units to be CCR?

A |'"ve not seen anything else identified in
t here.

Q. Okay. Do you have definitive proof that it
is 100 percent CCR?

A | have the analysis that were provided by
SI PC.

Q Okay. Based on that analysis, again, do you
bel i eve you have definitive proof that all of the
sedinments within the CCR surface inmpoundnments are
100 percent CCR?

A. The existence of anything else in there was
not provided to me.

Q Okay. So are you famliar with the -- So
are you saying it's a possibility that all of it is CCR?

A There coul d have been material that was not

assessed and the informati on was not provided.
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Q l'"msorry. You -- What do you nean,
there's -- there could have been material that was --

A Well, you asked if there was the possibility

that there could be something else in there. | saw the
data that was provided. | don't know if all the data was
provi ded.

Q You're famliar with the "other" category

fromthat report?

A Yes.

Q Do you agree that there could be sources for
the "other" category other than CCR?

A There coul d be.

Q. Okay. Are you famliar with the concept of
a reasonabl e degree of scientific certainty?

A. | heard testinony about it yesterday.

Q Have you ever used that as part of your
pr of essi onal experience as a scientist?

A. | believe |I've enployed the concept, though
|'"ve never called it by that nane.

Q. Do you feel |ike you have an understandi ng
of the concept based on M. Hagen's testinony?

A Yes.

Q Have you determ ned with a reasonabl e degree

of scientific certainty that all of the "other" category
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presented in the report is scrubber sludge?

A |"ve determ ned that scrubber sludge coul d
contain all of those elenents; therefore, w thout any
proof that there's another source, | would assune it's
scrubber sludge since scrubber sludge was put into those
units.

Q Do you agree that the pond SIPC refers to as
the de mnims units would have recei ved sedi nent
mat eri als other than just CCR?

A At | east sone of them

Q. Do you agree that ponds -- the ponds
received stormwvater runoff fromthe |and surrounding
t henf

Yes.

Q Do you agree that the ponds coul d have
received naturally-occurring mnerals and sedi nent
t hrough that stormmater runoff?

A. It could have received sone, yes.

Q And | believe we already discussed this, but
do you agree that certain of the ponds al so received coal
pile runoff?

A Yes.

Q Do you agree that at power plants |ike the

Marion Station you need to engage in |andscaping
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activities?

A Can you repeat that, please?

Q Yeah. Do you agree that at power plants
li ke Marion Station, the owner/operator has to engage in
| andscaping activities?

" m sure they now the grass, yes.

Q So like nmowing; is that right?

A Yes.

Q. Are you famliar with what phragmtes are?
A Yes.

Q. Is it possible that organic materials |ike

grass and phragmtes could end up in the ponds?

A Yes.

Q M. Dunaway, are you famliar with the
concept of a lines of evidence anal ysis?

A. |'"ve seen it used.

Q Do you agree that it's a comonly used sort

of scientific process?

A. |"ve seen it used nmultiple tinmes, yes.
Q. Do you agree that scientific judgnment is
used when there -- to determ ne when there are sufficient

lines of evidence to forma conclusion to a reasonabl e
degree of scientific certainty?

A. Yeah, judgnment is enpl oyed.
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Q Do you agree that once a conclusion has been
formed by the person applying their judgnment to a
reasonabl e degree of scientific certainty, it's
appropriate to stop collecting additional |ines of data?

A. Repeat that, please.

Q Sure. Do you agree that once a concl usion
has been forned by that person using their judgnent to a
reasonabl e degree of scientific certainty, it's
appropriate to stop collecting additional |ines of data?

A. Well, it would be appropriate unless flaws
in those lines of data are pointed out; then they should
coll ect additional data.

Q. Okay. But you just agreed that it requires
soneone to use their judgnment, right?

A Yes.

Q Ckay. Now assune that soneone using their
j udgnent has used those lines of evidence to form what
they believe is a conclusion to a reasonabl e degree of
scientific certainty. At that point, is it appropriate
to stop collecting additional |ines of data?

A. | believe the person doing that will stop
collecting lines of data because they fornmed an opinion.

Q Goi ng back to that "other" category you were

tal king about, do you agree that the definition of
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"other" included organics?
A | believe those were nentioned in there.
Q Can scrubber sl udge include organics?
A. | don't know. Scrubber sludge at this

station was also mxed with fly ash, which was reported
to have sonme anmount of organics in it.

Q But in the PLM analysis, fly ash is a
separate category, correct? There was a category for fly
ash?

A. Yes.

Q. M. Dunaway, you worked for the Bureau of
Wat er throughout your career; is that right?

A. Correct.

Q Did you ever work for the Bureau of Land?
A No.
Q Based on your know edge and under st andi ng,

can |landfills have berns?

A. Based on ny know edge and under st andi ng,
yes.

Q. And based on your know edge and
under st andi ng, do you agree that landfills require
st ormnvat er runoff managenent practices?

A Yes.

Q | believe that on direct exanm nation, when
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you were discussing the area that SIPCis referring to as
the fornmer landfill, you nentioned the possibility of
flowng water fromrunoff; is that right?

A Correct.

Q Was there any other flowi ng water that you
ment i oned?

A. In the strips and in the what was referred

to as depression on top of that area --

Q So --
A. -- CCR was sluiced there soneti nes.
Q. Oh, sorry. | apol ogi ze.

A No, that's all right.

Q. But | believe initially you were talking
about the early '80s, right?

A Yes.

Q Ckay. And in your response to the Board's
comrents, you referenced | EPA Exhibit CC, is that right?

A Correct.

Q And with respect to that figure, were you
referring to the possibility of pulling water from
runof f ?

A That exhibit is the -- that's the pernmt, so
it's -- primarily | use that for the design, |ook at the

design of the area on 6, but it does nention in there
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that it's supposed to contain stormvater runoff, which is
fl ow ng, of course.

Q Ckay. M. Dunaway, to your know edge, were
initial facility reports for landfills required prior to
the early '90s?

A | don't know.

Q To your know edge, when was Part 810
promul gat ed?

A | think it was early '90s, but |'m not sure.

Q And to your know edge, when was Part 815
promul gat ed?

A Again, | don't know, but I think it was
early '90s.

Q And Part 257, that wasn't pronul gated until
2015; is that correct?

A Correct.

Q And there were certain amendnments to that

federal CCR rule in 2024; is that correct?

A. Yes.

Q Can landfills have infiltration?

A. Yes.

Q. If there's precipitation that infiltrates a
landfill, does that make the landfill a surface

i npoundnent ?
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A. Vell, I"'mnot -- | don't work for the Bureau
of Land, but to the best of ny know edge, infiltration
into the landfill would not make it a surface
i npoundnent .

Q | believe in your direct you briefly touched
on the groundwater nonitoring that Mss Lewis' risk
assessnent used as one portion of its evaluation?

A. Yes.

Q. Are you aware that Mss Lewis' risk
assessnent related not just to the de mnims units but
to the entirety of the facility?

A. Yes.

Q. Are you aware of the fact that she used
nodel ed results as well as actual groundwater nonitoring

data for her risk analysis?

A Yes.
Q Do you agree that |inmestone is present in
t he regi onal geol ogy of southern Illinois?

A. The regi onal geol ogy, yes.
Q. And do you agree that |linmestone is often

used at coal-fired power plants, for exanple, for roadway

cover age?
A. | suspect it is.
Q. Okay. Just a few | ast questions, then,
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M. Dunaway.
A Okay.
Q Are you famliar with SIPC s alternative

relief for an adjusted standard in this proceedi ng?

A Yes.

Q The | EPA' s recommendati on suggests that SIPC
be required to submt operating permt applications for
the units at issue in this proceeding within six nonths
of the issuance of a final order in this proceeding; is
that correct?

A Yes.

Q In response to Board question 12b -- 1"
| et you get there.

A Okay.

Q So in 12b the Board asks, "Is it possible
for the Agency to estimate the tinme period that woul d be
required to establish an adequate or enhanced groundwat er
wel |l nmonitoring network and collect sufficient data to
eval uate the inpact of the units covered by the adjusted

standard on groundwater?" Do you see that question?

Yes.
Okay. And can you just sumarize -- well,
first of all, are -- do you -- are you the person who was

responsi ble for responding to all of the questions
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here --

A Yes.

Q -- in this docunent? Okay. So canh you just
expl ain the Agency's response to that question or
summari ze the Agency's response to that question?

A. Well, the response to this question,
esti mat ed based on, you know, previous experience worKking
with various conpanies how long it would take to install
a nonitoring well system and also read a statenment that
col l ection of background should include seasonal
variation, so it should not -- in order to collect those
sanpl es should not be done in less than 12 nonths, but
certainly 24 nonths or 2 years is an adequate time to do
it.

Q Okay. And to your know edge, is the
groundwat er nonitoring programthat's supposed to be
submtted with an applicant's permt application supposed
to include information regarding statistical analysis and
background information related to the site?

A The initial operating permt has to have
pl ans for a groundwater nmonitoring systemand it has to
describe the statistics that will be used.

Q Do you believe it's possible to determ ne

how to conduct a statistical analysis w thout having the
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background data to figure out how to conduct the
statistical analysis?

A For an initial operating permt, | would

expect what an applicant would do woul d be quote the
section of Part 845 that says what a statistical nethod
has to include -- | don't renmenber the exact subsection,
but -- and say -- and conmt to that as their plan for
doi ng statistics.

Q. Okay. But would -- if the information's not
in the operating permt application, would | EPA be able
to approve the plan or have information that's needed to
determ ne whether the statistical analysis is sufficient
and the groundwater nonitoring programis sufficient if
the -- you know, if the 12 nonths -- 12 to 24 nonths of
nmonitoring you nentioned in here hasn't been conducted
yet ?

A You don't have to have done the statistics
in order to have a plan for doing the statistics.

Q Okay. And what about the collection of
background and downgradi ent nonitoring?

A. You have to have a plan for doing that in
the initial operating permt.

Q Okay. So are you saying that it was -- it's

appropriate for an applicant to submt an operating
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permt application w thout the eight rounds of
groundwat er nonitoring sanmpling from upgradi ent and
downgr adi ent wells that would occur over a, you know, 12-
to 24-nmonth time period for seasonal -- to account for
seasonal variability as you just nentioned?

A Yes. The idea would be to have an initial
operating permt that describes how the systenis going to
be constructed, the nonitoring system how the statistics
will be done, and then that would then be revi ewed, naybe
comrented on, and then a permt would be approved.

Q. Okay. So is it the IEPA s position, then,
that an operating permt application can be submtted
wi t hout a groundwater nonitoring programthat includes an
anal ysis of that eight rounds of groundwater nonitoring
sanpling, you know, over a 12- to 24-nonth period?

A. To the best of nmy know edge, an application
can be submtted without the nonitoring data included in
it.

Q And is it IEPA" s position that an
application can be submtted without the statistical --
sorry. Let nme figure out how to phrase this question.

Is it 1EPA's contention or position that an operating
permt application can be submtted w thout conducting a

statistical analysis of background?
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A Well, since you don't have to collect the
sanples in order to submt the application, you don't
have to have done the statistical analysis. You only
have to have a plan for howit will be done.

Q Ckay. Thanks. Are you aware that in the
adj usted standard SIPC is requesting as an alternative to
a finding of inapplicability in this proceeding that SIPC
is asking for 12 nonths for the de minims units 3/ 3A,
south fly ash pond, fornmer pond B-3 and pond 4 to submt
their operating permt applications?

A Yes.

Q And as you said, the Agency has recomended
six nonths; is that right?

A Yes.

Q Okay. So do you agree that there is a
six-nonth di fference between what the Agency has
recommended and what SIPC has requested?

A Yes.

Q And the Agency's recommendati on suggests
t hat SI PC be afforded 16 nonths to submt a closure
construction permt application for the de mnims units;
is that right?

A Correct.

Q. And are you aware that in the adjusted
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standard SIPC is requesting as an alternative to a
finding of inapplicability in this proceeding that SIPC
agrees to the sane tinme franme to submt a closure
construction application for units 3/3A, the south fly
ash pond and forner pond B-3?

The sanme time frame?

Of 16 nont hs.

Oh, | think |I remenber that.

o > O »

Assumi ng that's the case, do you agree that
we're on the same page there in terns of what we're
requesting in the adjusted -- alternative request for
adj usted standard and what the Agency's proposing?

A. For the subm ssion of the construction
permt, yes.

Q And are you aware that the adjusted standard
SIPC is requesting as an alternative to a finding of
i napplicability in this proceeding proposes a tinme frane
of 18 nonths to submt a closure construction permt
application for what SIPC terns the former landfill area
and for pond 67?

A. | think that's the case.

Q. Okay. And do you agree that that results in
a two-nonth difference between the tineline the Agency's

proposing for the former landfill area closure
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construction permt application submttal versus the
timeline SIPC is proposing in its alternative request for
an adj usted standard?

A. That is two nonths' difference, yes.

Q And again, do you agree that that results in
a two-nonth difference between the tineline the Agency's
proposing for submttal of the closure construction
permt application for pond 6 as descri bed by SIPC and
versus the tinmeline SIPC is proposing for that same
subm ttal ?

A Yes, that would be two nonths al so.

M5. JOSHI: | have no further questions.
Thank you very nuch for your tinme.
MR. NEI BERGALL: Redirect?
REDI RECT EXAM NATI ON

BY MR NEI BERGALL:

Q M. Dunaway, if we could just go back to
Exhibit 57. You don't need to pull it out, but this is
the one -- the 2024 federal definitions that related to
liquids. You nentioned that the 22.59 requirenent to be
as protective and conprehensive as the federal rules is
why we consider those definitions; is that correct?

A Yes.

Q. Okay. |If you could pull up Exhibit 58,

WWw.veritext.com

Veritext Lega Solutions

888-391-3376



© 00 ~N o o b~ w NP

NN NN R R R R R R R R R R
A W N P O © O N O 01~ W N B O

Electronic Filing: Received,Clerk's Office 06/30/2025

Page 546

whi ch was the other federal definitions, and go to the
page that you discussed on cross exam nation, which was
38979. It's the second page of Exhibit 58.

A. Okay.

Q | wanted to call your attention -- | think
t hat opposing counsel said that the section you were
tal king about fell under iv, "CCRMJ Fill Soil Risk."
When | read down below that in v, "Uncertainty and
Sensitivity Analyses" is actually the section that this

is under; is that correct?

A That's correct.

Q Okay. So we're not necessarily only talking
about CCR fill. We're in a different section of this
docunent .

A That's correct.

Q Al right. And the guidance -- you know, |
ternmed it as guidance because you don't consider this
1,000 ton as sone sort of arule in lllinois. It's just
sonmet hing we're considering as gui dance; is that right?

A That's correct.

Q Okay. | want to tal k about the 100 percent
"other" issue that was raised on cross exam nati on.

A Okay.

Q. Does SI PC have definitive proof or provide

WWw.veritext.com

Veritext Lega Solutions

888-391-3376



© 00 ~N o o b~ w NP

NN NN R R R R R R R R R R
A W N P O © O N O 01~ W N B O

Electronic Filing: Received,Clerk's Office 06/30/2025

Page 547
definitive proof that the sedi nent was not CCR?
A. No.
Q The words "substantial” and "significant”

that were raised in relation to amobunts of CCR, are those
in the definition of CCR surface inmpoundnent?

A No.

Q And |I'"m going to show you what's been narked
as SIPC s Exhibit 34, the page 9. If anybody needs the
whol e docunent, we can get it back out. |If you could
read that | ast sentence of the top paragraph, please.

A. It says, "Utimtely, a critical determ nant
of whether a unit is subject to the rule is whether it
neets the criteria in the regulatory definition, rather
t han whether it was included as an exanple in the final
rul e preanble.”

Q The definition being referenced is the
definition for CCR surface inpoundnent?

A Yes.

Q Whi ch matches the state definition of a CCR
surface i nmpoundnent ?

A Correct.

MR. NEI BERGALL: No further questions.
RECROSS EXAM NATI ON
BY Ms. JOSHI
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Q | apol ogize. | did have the wong section
there, but can | refer you back to Exhibit 58?
A Whi ch - -
Q That's the page 38979.
A. Ckay.
Q Okay. There, under Roman iv, where it says

"Uncertainty and Sensitivity Analysis,” do you see that?

A. Yes.

Q. Okay. Do you see the first sentence that
says, "EPA reviewed the nodels used" --

A Yes.

Q -- "as well as the data assunptions input
into the nodel s"?

A. Yes.

Q Okay. Are you aware of whether the nodels
referenced there included CCR surface inpoundnments?

A. ' m not.

M5. JOSHI: No further questions. Thank

you.
MR. NEI BERGALL: So we would rest with this
Wi t ness.
HEARI NG OFFI CER WEBB: Ckay. | will first
ask if the Board -- oh, wait, do you want to -- we didn't

move the exhibits, did we?

WWw.veritext.com

Veritext Lega Solutions

888-391-3376



© 00 ~N o o b~ w NP

NN NN R R R R R R R R R R
A W N P O © ®©® N O 0~ W N B O

Electronic Filing: Received,Clerk's Office 06/30/2025

Page 549

MR. NEI BERGALL: We -- | think we noved the
three in, but we'll nove the rest in after that.

HEARI NG OFFI CER WEBB: Okay. Does the Board
have any questi ons?

M5. BROWN: Not at this tine.

HEARI NG OFFI CER VWEBB: Ckay.

MR. NEI BERGALL: So at this tinme Agency
woul d rest, and we would ask to nove in all of our
exhibits from our reconmendati on and the three that we
added today into evidence.

HEARI NG OFFI CER WEBB: Well, the exhibits
that are attached to your recomendati on don't need to
be -- are already part of the record.

MR. NEI BERGALL: Perfect.

HEARI NG OFFI CER WEBB: So the three that we
added today are now admtted. So is there anything
further?

MR. NEI BERGALL: Nothing further fromthe
Agency.

HEARI NG OFFI CER WEBB: Ckay. |Is anybody
going to make a cl osing argunent at hearing or are you --

MS. JOSHI: W' re fine waiving and saving it
for our briefing if 1EPA is.

MR. NEI BERGALL: Agreed.
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HEARI NG OFFI CER WEBB: Ckay. Great. Then I

will just make sone -- okay. So I'mjust going to nake
sone concluding remarks and we'l|l be on our way.
Il will rem nd you that exhibits nust be filed

el ectronically pursuant to Section 101. 627 of the Board's
rul es, procedural rules. The transcript should be
avai |l abl e on June 27th and will be posted on the Board's
website. The witten public coment deadline is
June 30th, 2025. Public coment nust be filed in
accordance with Section 101.628 of the Board's procedural
rules. The parties agree that they shall both file their
post-hearing briefs by August 29th of 2025, and both
parties shall file their response briefs by October 17,
2025.

At this time | will conclude the proceedings. W
stand adj ourned, and | thank you all for your
partici pation.

(Hearing adjourned at 11:01 a.m)
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STATE OF I LLINO S )
) SS
COUNTY OF BOND )

I, KAREN WAUGH, a Certified Shorthand Reporter
in and for the State of Illinois, DO HEREBY CERTI FY t hat
| was present at the Market Street Hall, Marion,
II'linois, on June 12, 2025, and did record the aforesaid
proceedi ngs; that sanme was taken down in shorthand by ne
and afterwards transcribed, and that the above and
foregoing is a true and correct transcript of said
pr oceedi ngs.

I N W TNESS WHEREOF | have hereunto set ny hand
this 27th day of June, 2025.

/sl Karen E. Waugh, CSR, RPR, CRR, RMR
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