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SPECTRULI TE CONSORTI UM | NC. , )

Petitioner,
PCB 96- 6
V. (Vari ance-Air)
| LLI NO S ENVI RONVENTAL
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Respondent .

EUGENE P. SCHM TTGENS, JR , APPEARED ON BEHALF OF PETI TI ONER
RACHEL DOCTORS APPEARED ON BEHALF OF THE RESPONDENT.
OPI NI ON AND ORDER OF THE BOARD (by R C. Flemal):

This matter comes before the Board upon a petition for
vari ance filed by Spectrulite Consortium Inc. (Spectrulite).
Spectrulite requests variance from35 Ill. Adm Code
212.458(b) (25) to operate two magnesi um pot furnace |ines
simul taneously. Spectrulite's facility at issue is |located at

1001 Col | ege Avenue, Madi son, Madi son County, Illinois.
Spectrulite requests the termof the variance be fromJuly 30,
1995 until January 30, 1997, or until particular Illinois

Envi ronnental Protection Agency (Agency) rules becone effective,
whi chever occurs first. (Tr. at 61.)1

The Board's responsibility in this matter arises fromthe
Environnental Protection Act (Act) (415 ILCS 5/35 (1994)). The
Board is charged there with the responsibility of granting
vari ance from Board regul ati ons whenever it is found that
conpliance with the regul ations would i npose an arbitrary or
unr easonabl e hardshi p upon the petitioner. (415 ILCS 5/35(a)
(1994).) The Agency is required to appear in hearings on
vari ance petitions. (415 ILCS 5/4(f) (1994).) The Agency is
al so charged, anong other matters, wth the responsibility of
i nvestigating each variance petition and maki ng a recomrendati on
to the Board as to the disposition of the petition. (415 ILCS
5/37(a) (1994).)

As presented below, the Board finds that Spectrulite has net
its burden of denonstrating that imrediate conpliance with the
Board regul ation at issue would result in an arbitrary or

! The transcript will be cited as (Tr. at __); the petition
will be cited as (Pet. at _ ); and the Agency recomrendati on
will be cited as (Rec. at
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unr easonabl e hardship. Accordingly, the variance request will be
granted, subject to certain conditions and effective this date.

PROCEDURAL HI STORY

Spectrulite filed the petition in this matter, along with a
notion for expedited hearing, with the Board on July 12, 1995.
The Board accepted the matter for hearing and granted the notion
for expedited hearing on July 20, 1995.

Pursuant to 35 Il1l. Adm Code 104.180(a), the Agency's
statutory reconmendati on was originally due on August 13, 1995.
On August 28, 1995 the Agency filed a notion to file its
recommendati on i nstanter, which the Board granted on Septenber 7,
1995. On August 28, 1995 the Agency filed its recomrendati on,
wherein it reconmmended that the variance be granted only until
July 30, 1996 subject to certain conditions. Subsequent to that
filing, at hearing Spectrulite requested (Tr. at 61), and the
Agency attorney recomrended, to extend the termof the variance
until January 30, 1997. (Tr. at 5.)

The hearing was held on Septenber 20, 1995 in Springfield,
IIlinois before Board Hearing Oficer Mchael Wallace. Two
menbers of the public were in attendance at the hearing. In
addition to testinony, the parties entered two exhibits. The
parties did not file any post-hearing briefs.

STATUTORY FRAMEWORK

In determ ning whether any variance is to be granted, the

Act requires the Board to determ ne whether a petitioner has
present ed adequate proof that inmediate conpliance with the Board
regul ation at issue would pose an arbitrary or unreasonabl e
hardship. (415 ILCS 5/35(a) (1994).) Furthernore, the burden is
on petitioner to show that its clainmed hardshi p outwei ghs the
public interest in attaining i medi ate conpliance with
regul ati ons designed to protect the public. (WI I owbrook Mt el
v. Pollution Control Board (1st Dist. 1977), 135 IIl1. App. 3d 343,
481 N. E. 2d 1032). Only with such a showi ng can the clained
hardship rise to the level of arbitrary or unreasonabl e hardshi p.

(We Shred It, Inc. v. Illinois Environnental Protection Agency,
(Novenber 18, 1993), PCB 92-180 slip op. at 3.)

A further feature of a variance is that it is, by its
nature, a tenporary reprieve fromconpliance with the Board's
regul ati ons, and conpliance is to be sought regardl ess of the
hardshi p which the task of eventual conpliance presents an
i ndi vidual polluter. (Mnsanto Co. v. Pollution Control Board,

(1977), 67 111.2d 276, 367 N E. 2d 684.) Accordingly, except in
certain special circunstances, a variance petitioner is required
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as a condition to the grant of a variance, to commt to a plan
whi ch is reasonably cal cul ated to achieve conpliance within the
termof the variance.

The regul ation that is the subject of the instant variance
request was adopted by the Board as part of Illinois' state
i mpl enentation plan (SIP) for the Granite City noderate PM 102
nonattai nnent area. The pertinent regulation is as foll ows:

b) Em ssion Limtation. No person shal
cause or allow em ssions of PM 10, other
than that of fugitive particulate
matter, into the atnosphere to exceed
the following Iimts during any one hour
peri od:

* * * % *

25) nmagnesi um pot furnaces at secondary
al umi num snel ting and refining

plant |l ocated in the vicinity of

Granite Cty, as defined in Section

212.324(a)(1) (O, can be operated

only one line at a tine;

35 11l. Adm Code 212.458 (1994)

Compliance with this rule was required by Decenber 10, 1993.
(35 1'll1. Adm Code 212.458(e).) According to Spectrulite, it has
achi eved conpliance since the effective date of the regul ation.
(Pet. at 3.) Spectrulite is requesting variance from35 111
Adm Code 212.458(b)(25) fromJuly 30, 1995 until January 30,
1997, or until the regulation is anmended, whichever occurs first.

These regul ations pertaining to the magnesi um pot furnace
lines are currently the subject of negotiated rul emaki ng by the
Agency, and are scheduled to be anended to all ow the operation of
two magnesium pot lines. (Pet. at 2.) The Agency plans to
address Spectrulite's concerns in a rul emaki ng proposal to the
Board this fall. (Rec. at 3.)

2 PM10 is particulate matter with a dianeter of 10 microns
or |ess.



-4-
BACKGROUND

Spectrulite is a manufacturer of alum num all oy and
magnesi um al l oy products. The raw nmaterials used inits
operations consist of primary netal, purchased scrap, and in-
house scrap. The al um num and nagnesium are cast into billets
and sold as is or sent to rolling mlls or extrusion presses.

The subject of this variance is the nagnesi um operati on.
Spectrulite produces three classes of nagnesi um products, sl abs
for rolling, round billets for extrusion or forging, and die cast
remelt ingot. (Tr. at 10.)

Spectrulite's unique manufacturing of die cast renmelt ingots
is significant as regards the instant matter. These recycled
magnesi um di e cast ingots are of a quality equal to primary
ingots, which are nade from pure magnesium (Pet. at 1; Tr. at
10.) As a result of this novel recycled process, the sales of
magnesi um products has increased from 200, 000 pounds in the first
hal f of 1995 to over 4 mllion pounds for the second half of
1995. (Pet. at 1-2.) M. Chris Barnes, Spectrulite's chief
operating officer, testified at hearing that the reason for the
huge increased market demand for die cast products is because the
California Autonotive Fuel Efficiency (CAFE) standards being
i npl enented require lighter-weight cars to neet fuel efficiency
standards, and magnesiumis a very light netal suitable for
maki ng aut onobil e parts such as instrunent panels, steering
wheel s and transm ssion housings. (Tr. at 22-23, 28.) M.
Barnes testified that the recycled die cast orders al one
i ncreased to an average of about 600,000 pounds a nonth for the
remai nder of this year, and estimtes 1996 orders will be 750, 000
to 800,000 pounds a nonth. (Tr. at 24.) Consequently,
petitioner is requesting additional production capabilities to
nmeet the new order requirenments. (Pet. at 3.)

The operation has three magnesi um pot furnace lines: slab
unit, billet unit, and intermttent unit. Spectrulite is
currently limted to operating only one line at a tinme due to
envi ronnment al regul ati ons, |abor |aws which prohibit operating
continuous shifts, and the inability to operate or have people
work for nore than thirteen consecutive days w thout shutting
down. (Tr. at 11-12.) The conpany projects that adding the
operation of another magnesium pot furnace line will result in
enpl oynment of an additional 30 individuals. (Tr. at 25.)
Spectrulite currently enploys 300 hourly and 120 nanagenent
enpl oyees. (Pet. at 2.)

M. Bill More, Spectrulite enployee, testified at hearing
that there are not any commerci al em ssion control technol ogy
systens avail able for controlling the nmagnesi um pots. (Tr. at
13.) The em ssions fromthe magnesi um pot furnaces emt directly
to the building atnosphere and are then drawn to the roof where
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t hey are exhausted through ventilator fans. (Rec. at 2.) It is
t he magnesi um "burni ng" that causes particulate em ssions. (Tr.
at 14.) According to the Agency, nolten magnesiumis easily
oxi di zed and the surface of the bath in the pot is covered with a
flux, in this instance salt, to mnimze contact with the air.
(Rec. at 2.)

DI SCUSSI ON

Conpl i ance St at us

In order to conmply with Title V of the Cean Air Act (CAA
Spectrulite applied for a Federally Enforceable State Operating
Permit (FESOP). (Tr. at 31.) The nmaximum particul ate em ssions
whi ch had been applied for by the facility in its FESOP was 77. 36
tons per year for the entire facility, including both alum num
and magnesi um operations (of which about 40%is magnesi un).

(Pet. at 3; Tr. at 31.) The 1994 em ssions fromoperating a
si ngl e magnesi um pot furnace line were 10.93 tons. (Pet. at 3.)
Spectrulite believes the increased eni ssions necessary to neet
t he demand of additional orders and fromthe operation of two
lines will be 2.0 tons, totalling 12.93 tons. (l1d.) As a
result, it has anended its FESOP application to 35.92 tons per
year. (1d.) According to the Agency, Spectrulite's variance
request is consistent with its proposed FESOP conditions. (Rec.
at 5.)

Spectrulite's current operating permt for the subject
em ssion units is valid until February 17, 2000. (Rec. at 4.)

It has been in conpliance with the regulation since its
effective date. (Pet. at 3.) Agency engineer, Jeffrey Benbenek,
testified that petitioner is currently not in violation of any
rules. (Tr. at 43.)

Conpl i ance Pl an and Conpliance with Federal Law

Spectrulite has examned its options to neet the
requi renents of Section 212.458 including control technol ogy and
alternative scheduling. Regarding control technology, it is
currently devel opi ng pot covers to reduce em ssions of
particul ates®. (Pet. at 4; Tr. at 14-15.) However, because this
devel opnent is not a condition of the Agency's recommendation to
grant this variance, and Spectrulite is only conmtting to
testing the covers, the Agency did not address these efforts
(Rec. at 8), nor will the Board today.

3 There is no other existing, feasible control technol ogy
conpatible with Spectrulite's facility. (Pet. at 5.)



- 6-

The second alternative to conpliance is alternative
scheduling, currently in use. Spectrulite clains a host of
probl ens associated with this alternative scheduling, including
that it prohibits any flexibility for increases in production and
is therefore not a viable long-termoption (Pet. at 5), which are
addressed in the hardship section of this discussion.

Spectrulite proposes to achieve conpliance when the Agency
finalizes its proposed rul emaki ng. The status of that rul emaking
is as follows. The United States Environnmental Protection Agency
(USEPA) has conditionally approved Illinois' PM10 SIP. However
t he USEPA has identified changes that the Agency plans to address
in the formof a rulemaking to be filed with the Board this fall.

(Rec. at 3.) Wthin this rulemaking the Agency intends to

i ncl ude an anmendnent to 35 Ill. Adm Code Part 212 all ow ng
Spectrulite to operate two nmagnesi um pot furnace |ines
simul taneously. (1d.) The Agency expected to concurrently file
t he rul emaki ng enconpassing this variance with its
recommendati on, but was del ayed and has not yet filed such

r ul emaki ng.

According to the Agency, the granting of this variance wll
not adversely inpact air quality, it is consistent wwth the CAA
and is approvable by the USEPA. (Rec. at 7.)

Envi ronnment al | npact

Spectrulite asserts granting this variance will have no
adverse inmpact on human, plant, or animal life in the affected
area. (Pet. at 6.) According to the Agency, nodeling anal yses
for the G anite City area also indicated that this variance w |l
not negatively inpact air quality. (Rec. at 4, 5.) The Agency
nodel conbi ned em ssions fromother area PM 10 sources and found
t hat such operation did not exceed the annual or daily national
anbient air quality standards (NAAQS) for PM10 (Rec. at 5) and
wi |l not negatively inpact the SIP for this area (Rec. at 3).

At hearing Jeffrey Benbenek, Agency Engineer, testified that
previ ous Agency nodeling has been updated to reflect new
information. First, the original nodel showed ventil ator
capacity over the pot furnaces was 16,000 actual cubic feet per
m nute (ACFM, whereas the current capacity is 40,000 ACFM  (Tr
at 42.) Second, only one fan was originally used for each area
at 16,000 ACFM but there are now three fans with the capacity of
40, 000 ACFM each. (1d.) Such discrepancies show generally the
nore ACFM the nore dispersion of contam nants, with | ess of an
i mpact at ground level. (Tr. at 42-43.) The updated nodeling
results indicate that the existence of two sinultaneously-
operating |lines would not cause or contribute to a PM10 air
quality violation. (Tr. at 41.)
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The Agency's nodel i ng techni que consisted of a numnber of
other revisions in the em ssions inventory including the em ssion
sources thensel ves, paraneters for stack |ocation, tenperature,
flowrate, and exhaust points at the facility. (Tr. at 41-42.)
M . Benbenek testified that nodeling showed no adverse inpact on
air quality in the region if the variance was granted. (Tr. at
44.) He classified Spectrulite as a small to noderate source of
PM 10 emi ssions. (Tr. at 43.)

Two nenbers of the public, Kathy Andria, on behalf of the
Madi son County Conservation Alliance (Tr. at 46-52), and Jean
Bowers (Tr. at 52-54), nmade statenents at hearing regarding the
econoni cs and environnental inpact of the additional line. The
Board believes M. Schmttgens of Spectrulite and Ms. Doctors of
t he Agency adequately addressed those issues?”.

Har dshi p

Spectrulite asserts that in the absence of grant of variance
it would suffer an econom c hardship not justified because the
Agency's imm nent rulemaking will allowit to operate two |ines.

(Pet. at 7.) Spectrulite states that current alternative
scheduling causes it to suffer. For exanple, it cites the
addi ti onal expenses relating to the frequent start-up and shorter
process runs due to alternate scheduling. M. More testified at
hearing that shutting down a |line and then starting another from
a cold start takes about 10-12 hours to bring the unit up to
casting tenperatures, and costs around $7200 per start up system
beside the long termnegative inpacts. (Tr. at 12-13.)

Addi tionally, Spectrulite clains a hardship due to overtine
personnel costs to operate, supervise and naintain a single |ine.

(Pet. at 6.)

Petitioner contends that long-termalternate scheduling is

infeasible and will likely result in |lost sales due to inability
to meet orders. (l1d.) It has a unique business opportunity with
i ncreased orders for magnesiumingots and it will |oose this

busi ness opportunity if forced to operate under regul ati ons which

do not reflect the current environnental conditions of the area.
(Pet. at 7.) Additionally, it cannot take advantage of creating

j ob expansion in an economcally depressed area. (Pet. at 7,

Rec. at 4.)

The Agency agrees that these costs are an arbitrary and
unr easonabl e hardshi p because of the circunstances, the results
of their nodeling, and the fact that there has been no viol ations

“ Ms. Andria requested to subnmit a witten statement post-
heari ng. However, the Board has not received any statenent from
Ms. Andria regarding this variance. (Tr. at 62.)
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of the NAAQS for five years in the Ganite City area. (Rec. at
6-7.)

The Board has found that a specul ative change in the lawis
usual ly not grounds for establishing arbitrary or unreasonabl e
hardship. (Gtizens Uilities Conpany of Illinois v. |IPCB
(1985), 134 IIl. App.3d, 111, 115; Village of Seneca v. |EPA,
February 2, 1987, PCB 86-195, 188 PCB 166.) In particular, a
vari ance petitioner should not be able to create a proposed rul e,
and then assert that conpliance with the existing rule is
arbitrary or unreasonabl e because there is a proposal pending to
anended the existing rule.

Here, however, the Agency is the intended rul e proponent.
The Agency maintains that the rule needs to be anended and t hat
it intends to formally propose this changed to the Board. The
Board believes that under this circunmstance the specul ative
nature of the change in | aw should not be an inpedinent to a
finding of arbitrary or unreasonabl e hardshi p.

CONCLUSI ON

In determ ni ng whether any variance is to be granted, the
Act requires the Board to determ ne whether a petitioner has
present ed adequate proof that inmediate conpliance with the Board
regul ations at issue would inpose an arbitrary or unreasonabl e
hardshi p upon the petitioner. (415 ILCS 5/35(a) (1994).)
Furthernore, the burden is on the petitioner to showthat its
cl ai med hardshi p outwei ghs the public interest in attaining
conpliance with regul ati ons designed to protect the public.
(W I owbrook Motel v. IPCB (1985), 135 IIlIl.App.3d 343, 481 N E. 2d
1032.) Only with such a showing can the clainmed hardship rise to
the level of arbitrary or unreasonabl e hardshi p.

The Board agrees with the Agency that Spectrulite's
operation of an additional pot furnace line will not negatively
impact air quality. Therefore, based upon the record before it
and upon review of the hardship petitioner would encounter, the
Board finds that petitioner has presented adequate proof that
i mredi ate conpliance with the regulations at issue would result
in an arbitrary or unreasonabl e hardship. The variance
accordingly will be granted.

Petitioner has requested that the variance commence on July
30, 1995 and end on January 30, 1997. Spectrulite filed the
petition for variance with the Board on July 12, 1995, along with
a notion for expedited hearing. Although the Board granted the
notion and set this nmatter along as expeditiously as possible,
t he Board cannot grant variance in such a short period of tinmne.

The Board notes that it is well established practice that
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the termof a variance begins on the date the Board renders its
deci si on unl ess unusual or extraordinary circunstances are shown.
(See DM, Inc. v. |EPA (Decenber 19, 1991) PCB 90-227, 128 PCB
245-249.) The Board fails to see any unusual or extraordinary
circunstances in the instant matter. Moreover, Spectrulite
admts that it "has conplied with the emission |imtations by
altering its operation in such a manner as to limt magnesi um
production to one line at a tinme" (Pet. at 6), and apparently
t herefore has neither been out of conpliance nor is in need of
the enforcenent shield provided by a retroactivel y-dated
vari ance. Therefore, the Board sees no justification or need to
grant this variance retroactively, and declines to do so.

Lastly, the Board has reviewed the conditions that the
Agency submtted. The Board agrees that the conditions are
necessary to the grant of variance, and accordingly they will be
i ncluded within the variance order.

This opinion constitutes the Board's findings of fact and
conclusions of lawin this nmatter.

ORDER

Spectrulite is hereby granted a variance for its 1001 Col |l ege
Avenue facility, in Madison, Illinois from35 Ill. Adm Code
212.458(b)(25), allowing it to operate two nmagnesi um pot furnace
lines at a time, subject to the follow ng conditions:

1) This variance is effective begi nning Novenber 2, 1995.
It term nates on January 30, 1997.

2) Spectrulite shall not operate two nagnesi um pot furnace
lines unless at |least two ventilators for each line are
i n operation.

3) Spectrulite shall maintain the building housing the
lines to mnimze the escape of em ssions from any
openi ng other than the roof ventilators and vent door.

Spectrulite shall conduct weekly inspections of the
bui | di ng.

4) Spectrulite shall maintain records of the operating
hours, anmount of magnesi um cast at each of the pot
furnace lines, as well as of all maintenance and
i nspections perforned pursuant to the above conditions.

Such records nust be nade available to the Illinois
Envi ronnental Protection Agency inmediately upon
request .

T 1S SO ORDERED
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| f Spectrulite chooses to accept this variance subject to
t he above order, within 45 days of the date of this order
Spectrulite shall execute and forward to:

Rachel Doctors

Di vision of Legal Counsel

II'linois Environnmental Protection Agency
P. O Box 19276

2200 Churchill Road

Springfield, Illinois 62794-9276

a Certification of Acceptance and Agreenent to be bound to al
terms and conditions of this variance. The 45-day period shal
be held in abeyance during any period that this matter is being
appealed. Failure to execute and forward the Certificate within
45 days renders this variance void and of no force and effect as
a shield agai nst enforcenment of rules fromwhich variance was
granted. The formof said Certification is as foll ows:

CERTI FI CATI ON

I (W), :
her eby accept and agree to be bound by all ternms and conditions
of the order of the Pollution Control Board in PCB 96-6,

Novenber 2, 1995.

Petitioner

Aut hori zed Agent

Title

Dat e

Board Menber M MFawn concurred.

Section 41 of the Environnental Protection Act (415 ILCS
5/41 (1994)) provides for the appeal of final Board orders within
35 days of the date of service of this order. The Rules of the
Suprene Court of Illinois establish filing requirenents. (See
also 35 IIl. Adm Code 101.246 "Mtions for Reconsideration”.)
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|, Dorothy M Gunn, Clerk of the Illinois Pollution Control
Board, hereby certify that the above opinion and order was
adopted on the day of , 1995 by a
vot e of

Dorothy M @unn, Cerk
I[l1linois Pollution Control Board



