| LLI NO S POLLUTI ON CONTROL BOARD
November 16, 1995

Cl TY OF MONMOUTH
Petiti oner,

PCB 96- 33
(Vari ance-Wat er)

V.

| LLI NO S ENVI RONMENTAL
PROTECTI ON AGENCY,

N N N’ N’ N’ N N N N N

Respondent .

OPI Nl ON AND ORDER OF THE BQARD (J. Theodore Meyer):

This matter is before the Board on an August 4, 1995
Petition for Variance filed by the City of Mnnouth (Mnnouth).

Monmout h seeks a variance from35 Ill. Adm Code 602.105(a),
"Standards for |Issuance”, and 602.106(a), "Restricted Status", to
the extent that they relate to 35 I1l1l. Adm Code 611.330(a),

conbi ned radi um 226, radium 228, and 611. 330(b), gross al pha
particle activity. (Pet. at 1.)! Mnnouth seeks a five-year
vari ance to allow the continued operation, and possible
expansion, of its water supply and distribution system (1d.)
The Illinois Environnmental Protection Agency (Agency) filed its
recommendati on on August 31, 1995, advising that the variance be
granted, subject to certain conditions. Mnnouth waived hearing
and none was hel d.

BACKGROUND

Monmouth is city located in Warren County, Illinois with a
popul ation of 9,700. (Rec. at 3.) It owns and operates a water
supply and distribution system providing potable water to 3,721
residents, as well as 356 industrial, governnental and conmerci al
busi nesses. (l1d.) Mnnmouth's water supply currently serves a
4.5-mle area. (l1d.)

Petitioner's water distribution systemis conprised of five
deep wells, punps, and distribution facilities. (Pet. at 1.)
The water is treated with chlorine, and a small anmount of
phosphate for rust control, prior to distribution. (Pet. at 2.)

Approximately 1.89 mllion gallons of water are distributed
daily, which results in approximately 689.8 mllion gallons per
year. (ld.)

Monmout h first learned that its water supply exceeded the

lpetitioner's Petition for Variance will be cited as (Pet. at __.). The
Agency's reconmendation will be cited as (Rec. at _ .).



2

maxi mum cont am nant | evel (MCL) for radiumby a letter fromthe
Agency dated Septenber 18, 1984. (Pet. at 3.) Mnnouth nmade
changes in its water distribution system and achi eved conpliance
as indicated by Agency letter dated Novenber 13, 1991. (ld.) On
Sept enber 7, 1993 the Agency notified Monmouth that it was once
agai n out of conpliance for the MCL for radium (I1d. at Exhibit
C.) The report indicated a value of 6.4 pC /L for conbi ned
radium 226 and radi um 228 for Well #7, Tap 03. (ld.)

Quarterly sanpling results for gross al pha particle activity
reveal ed that Monnouth was out of conpliance fromthe m d-1980s
until August 20, 1990, when the Agency notified Monnouth of its
conpliance. (Pet. at Exhibit D.) The current reading for gross
al pha particle activity at Well #6, Tap 2 is 16.5 pCG /L which is
over the 15.0 standard. (Rec. at 4.)

Since notification of the violation, Mnnouth has devel oped
a programto reduce the contam nant to levels at or below the
MCL, which is explained below. Petitioner is not on restricted
status for exceeding any other contam nant. (Rec. at 5.)

REGULATORY FRAMEWORK

The United States Environnental Protection Agency (USEPA)
has pronul gated an MCL for drinking water of 5 pC /| for radi um
and an MCL of 15 pC /L for gross al pha particle activity. (Rec.

at 3.) [Illinois subsequently adopted the sane limts. (1d.)
Pursuant to Section 17.6 of the Illinois Environnmental Protection
Act (Act), any revisions to these standards by the USEPA wi ||
automatically becone the standard in Illinois.

Monnmout h is not seeking a variance fromthe MCLs for radi um
and gross al pha particle activity, which remain applicable to its
pot abl e water supply. Rather, Mnnmouth is requesting a variance
fromthe prohibitions inposed at 35 Il1. Adm Code 602.105(a) and
602. 106(a) until it can achieve conpliance. |In pertinent part,

t hese sections read:

Section 602. 105 St andards for |ssuance
a) The Agency shall not grant any construction or

operating permt required by this Part unless the
appl i cant submts adequate proof that the public water

supply will be constructed, nodified or operated so as
not to cause a violation of the . . . Act or of this
Chapter.

Secti on 602. 106 Restricted Status

a) Restricted status shall be defined as the Agency
determ nati on pursuant to Section 39(a) of the Act and
Section 602.105, that a public water supply facility may no
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| onger be issued a construction permt wthout causing a
violation of the Act or this Chapter.

II'linois regulations thus provide that conmmunities are
prohi bited from extendi ng water service, by virtue of not being
able to obtain the requisite permts, if their water fails to
nmeet any of the several standards for finished water supplies.
This provision is a feature of the Illinois regulations and is
not found in federal law. It is fromthis prohibition which
Monnmout h requests a variance. However, we enphasize that the
duration of restricted status is linked to the length of tine it
takes the water supply to conply with the underlying standards.
As such, the tine frames for conpliance with the underlying
standards in the proposed conpliance plan are an essenti al
consideration in determ ning whether a restricted status vari ance
will be granted. Thus, grant of variance fromrestricted status
wi |l be conditioned upon a schedul e of conpliance with the
under| yi ng standards.

In consideration of any variance, the Board determ nes
whet her a petitioner has presented adequate proof that immedi ate
conpliance with the Board regul ations at issue would inpose an
arbitrary or unreasonabl e hardship. (Caterpillar Tractor Co. V.
Pol I ution Control Board, 48 Il1Il.App.3d 655, 363 N E. 2d 419 (3rd
Dist. 1977).) Further, the burden is on the petitioner to show
that its clainmed arbitrary or unreasonabl e hardshi p outwei ghs the
public interest in attaining conpliance with regul ati ons desi gned
to protect human health and the environnent. (WI | owbrook Mt el
v. Illinois Pollution Control Board, 135 IlIl.App.3d 343, 481
N. E. 2d 1032 (1st Dist. 1985).)

Lastly, a variance by its nature is a tenporary reprieve
fromconpliance with the Board's regul ati ons and conpliance is to
be sought regardl ess of the hardship which the task of eventual
conpliance presents an individual polluter. (Mnsanto Co. v.
| PCB, 67 IIl.2d 267, 367 N. E.2d 684 (1977).) Accordingly, except
in certain special circunstances, a variance petitioner is
required, as a condition to grant of variance, to commt to a
plan that is reasonably cal culated to achi eve conpliance within
the termof the variance.

ALTERNATI VE COVPLI ANCE OPTI ONS

To date, Monnouth has no equi pnent in place to control the
radi um or gross al pha particle activity levels in its water
supply because it has limted bl ending capabilities that would
sufficiently lower the radiological levels inits entire system

(Pet. at 3.) In addition, the radiological |evels have
fluctuated in and out of conpliance over the past 10 years,
creating confusion as to |ong-range planning and initiation of
expensi ve conpliance neasures. (Pet. at 4.) However, Mnnouth
has i nvestigated several conpliance possibilities and envisions
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the following alternatives in order to achi eve conpliance:

(a) Uilize existing wells that are currently in
conpl i ance, which woul d require extensive piping
installation for blending purposes at an esti mated
cost of $2,000, 000;

(b) Construct a linme softening treatnment facility at an
esti mated cost of $1,500,000; and,

(c) Apply ion exchange water softening at each well which
coul d pose an increase in risks and problens for well
operators, and a public health risk due to increases in
sodiumlevels in the water supply.

(Pet. at 4-5.)
COVPLI ANCE PROGRAM

Al t hough Monnmout h has investigated three conpliance
alternatives, the substantial anticipated expenditures, coupled
with the USEPA' s expected change in radionuclide standards, have
post poned any | ong-range planning or inplenentation of any
conpliance alternatives. However, Mnnouth states that it wll
undertake the foll owi ng nmeasures during the variance period to
m nimze the inpact of the discharge in the affected area:

(1) In consultation with the Agency, continue its sanpling
and testing programto determ ne as accurately as
possible the level of radiumin its wells and finished
wat er .

(2) Pursuant to 35 I1l. Adm Code 611.851(b), inits
bi monthly water bills, send to each user of its public
wat er supply a witten notice to the effect that
Monnmout h has been granted by the Pollution Control
Board a variance from35 Ill. Adm Code 602.105(a),
Standard of Issuance, and 35 Ill. Adm Code 602.106(a),
Restricted Status, as they relate to the radi um and
gross al pha particle activity standards.

(Pet. at 5-6.)
HARDSHI P

Both parties agree that denial of a variance from35 ||

Adm Code 602.105(a), Standards for |Issuance, and 35 IIl. Adm
Code 602.106(a), Restricted Status, would result in an arbitrary
or unreasonabl e hardship for Monnouth. (Pet. at 6, Rec. at 9.)
First, a denial would require the Agency to refuse construction
and operating permts until conpliance is achieved. (Rec. at 9.)

In turn, no new water main extensions could be issued permts
whi ch woul d prevent further growth from occurring in Mnnouth
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(1d.) This would have a severely adverse econom c inpact on
Monmouth.  (Pet. at 6.) Specifically, two devel opnents, Fair
Acres Subdivi sion and Fai rway Meadows Subdivision, will need to
connect to Monnouth's water supply to provide water and fire
protection to approximtely 51 residences. (Pet. at Exhibit F.)
I n addition, continued devel opnent of Monnouth's City Industri al
Park is expected, as well as construction of housing for the
el derly adjacent to Cormunity Menorial Hospital, will require
extension of Monnmouth's water mains. (1d.)

The parties further assert that granting of a variance as to
Section 602.105(a), then granting a variance from Section
602. 106(a) is critical to restrain the Agency from publi shing
that Monnouth is on the restricted list for violating those
standards. (Rec. at 9.) Publication on the restricted |ist
woul d m sl ead devel opers and ot her persons about the conpliance
status of Monnouth's water supply, and could stifle the area's
economc growth. (1d.)

ENVI RONVENTAL | MPACT

Al t hough Monnmout h made no formal assessnent of the

envi ronnmental effect of the requested variance, it contends that
the water fromits existing wells will result in only a mnim
anount of radiumentering its potable water system (Pet. at 3.)

Further, Mnnouth incorporated by reference the testinony of and
exhi bits presented by Richard E. Toohey, Ph.D. and Dr. Janes
St ebbi ngs at the 1985 hearings in R85-14, In the Matter of:
Proposed Amendnents to Public Water Supply Regul ati ons, 35
I1'1. Adm Code 602.105 and 602.106. (1d.) Based on that
testinony, Monnouth asserts that there will be little, if any,
adverse environnmental or health inpact caused by a grant of the
requested variance. (1d.)

The Agency states that, while radiation at any |evel creates
sonme risk, the risk associated with levels found in Mnnouth's
water supply is very low (Rec. at 6.) In addition, the MCL
for conbined radiumis currently under review by the USEPA, which
has recommended a standard of 20 pG /L for each isotope. (I1d.)

It had been anticipated that a new standard will be adopted in

Sept enber 1995. (1d.) M. Joseph F. Harrison, chief of the Safe
Drinking Water Division, USEPA, announced that as a result of the
proposed rel axed standard, no nunicipalities would be required to

spend funds preparing for final design and construction of a

treatment systemto achieve conpliance with the current standard.
(Id. at 7.)

The Agency concl udes that an increase in the allowabl e
concentration for the contam nants in question should cause no
significant health risk for a limted popul ati on served by new
wat er main extensions for the time period of this recommended
variance. (ld. at 8.) The Agency observes that granting this
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variance fromrestricted status should affect only those users
who consune water drawn fromany newl y extended water |ines.

(Rec. at 11.) According to the Agency, also states that the
variance should not affect the status of the rest of Monnouth's
popul ati on drawi ng water from existing water |ines, except if the
variance, by its conditions, hastens conpliance. (ld.) Finally,
t he Agency recomrends that the variance ternminate five years
after the date the variance is granted, or two years follow ng

t he date of USEPA action, whichever cones first. (ld. at 12.)

CONSI STENCY W TH FEDERAL LAW

Bot h Monnmout h and the Agency state that Monnmouth may be
granted variance consistent with the requirenments of the Safe
Drinking Water Act (42 U.S.C. 300(f) et. seq.), as anmended by the
Safe Drinking Water Act Anendnents of 1986 (Pub. 99-339, 100
Stat. 642 (1986)), and the USEPA National InterimPrimry
Drinking Water Regul ations (40 CFR Part 141) because the
requested relief would not be a variance fromnational primry
drinking water regul ations or a federal variance. (Pet. at 6,
Rec. at 10.) Specifically, granting a variance fromthe effects
of restricted status neans that only the State's criteria for
variances are relevant. (Rec. at 10.)

Bot h Monnmout h and the Agency recogni ze that Mnnout h remains
subj ect to the possible enforcenent actions for violating
standards for the contam nant in question. (Pet. at 7, Rec. at
10.)

TERMS OF VARI ANCE

Monnmout h requests that the termof variance be from August
5, 1995 to August 5, 2000. (Pet. at 1.) The Agency recomends
that an extension of the variance be granted until the earliest
of the followi ng dates: two years follow ng the date of the
USEPA action or August 5, 2000. (Rec. at 11-12.)

CONCLUSI ON

After considering all the facts and circunstances of this
case, the Board finds that Monnouth has presented adequate proof
that i mredi ate conpliance with 35 Ill. Adm Code 602. 105(a),

St andards of |ssuance, and 602. 106(a), Restricted Status, would
i npose an arbitrary or unreasonabl e hardshi p upon Monnouth. The
Board therefore will allow Monnouth until Novenber 16, 2000 to
achi eve conpliance, subject to conditions listed in this opinion
and order.

The Board agrees with the parties that granting this
variance will pose no significant health risk to either the
persons served by Monnmouth's potable water supply, or the
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surroundi ng environnment, assum ng that conpliance is tinmely
forthcom ng. Al though Monnouth requested a retroactive
application of this variance, no evidence was provided to support
this request. The Board will accordingly grant a variance from
Novenber 16, 1995 to Novenber 16, 2000, consistent with this

opi nion and order.

This opinion constitutes the Board's findings of fact and
conclusions of lawin this matter.

ORDER
Petitioner, the Gty of Monnmouth (Monnouth), is hereby
granted variance from35 Ill. Adm Code 602.105(a), Standards of
| ssuance, and 602.106(a), Restricted Status, but only as they
relate to the 5 pG /L radiumstandard of 35 Il1. Adm Code
611.330(a), and the 15 pC /L gross al pha particle activity
standard of 35 Ill. Adm Code 611.330(b), subject to the

foll ow ng conditions:

(1) For purposes of this variance, the date of the United
States Environnental Protection Agency (USEPA) action
shall consist of the earlier date of the:

(a) date the regulation is pronul gated by the USEPA
whi ch anmends the nmaxi mum contam nant | evel (MCL)
for conbined radium either of the isotopes of
radium or the method by which conpliance with a
radium MCL i s denonstrated; or

(b) date of publication of notice by the USEPA that no
anmendnents to the 5 pG /L conbined radi um standard
or the method for denonstrating conpliance with
the 5 pG /L standard will be pronul gat ed.

(2) This variance shall termnate on the earliest of the
fol |l ow ng dat es:

(a) two years follow ng the date of USEPA action; or
(b) five years after the date the variance is granted.

(3) In consultation with the Illinois Environmental
Protecti on Agency (Agency), Mnnouth shall continue its
sanpling programto determi ne as accurately as possible
the level of radiumin its wells and finished water.
Until this variance term nates, Mnnouth shall coll ect
and anal yze quarterly sanples of its water fromits
entry point into the distribution systemat |ocations
approved by the Agency. Mnnmouth shall conposite the
guarterly sanples fromeach |ocation separately and
shal | anal yze them annually by a | aboratory certified
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(5)

(6)
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by the State of Illinois for radiol ogical analysis so
as to determ ne the concentration of the contam nants
in question. Results of the anal yses shall be reported
wi thin 30 days of receipt of each analysis to:

II'linois Environnmental Protection Agency
Bureau of Water, Drinking Water Quality Unit
Conpl i ance Assurance Section

P. O Box 19276

Springfield, Illinois 62794-9276

| f Monnouth el ects, the quarterly sanples may be

anal yzed when collected. The running average of the
nost recent four quarterly sanple results shall be
reported to the above address within 30 days of receipt
of the nost recent quarterly sanple.

Wthin 3 (three) nonths of USEPA action, Mnnouth shal
apply to the Agency at the address bel ow for al

permts necessary for the construction, installation,
changes, or additions to Monnmouth's public water supply
needed for achieving conpliance with the MCL for

conbi ned radiumor with any other standard for radi um
in drinking water then in effect:

II'linois Environnmental Protection Agency
Public Water Supply Program

Permt Section

2200 Churchill Road

Springfield, Illinois 62794-9276

Wthin 3 (three) nonths of the issuance of each
construction permt by the Agency, Mnnouth shal
advertise for bids, to be submtted within 60 days,
fromcontractors to do the necessary work described in
the construction permt. Mnnouth shall accept
appropriate bids within a reasonable tinme, and shal
notify the Agency, Division of Public Water Supplies
(DPW5) within 30 days, of each of the follow ng
actions:

(a) advertisenents for bids;
(b) nanes of successful bidders; and,
(c) whether Monnouth accepted the bids.

Construction all owed on said construction permts shal
commence within a reasonable tinme of bids being
accepted, but in any event, construction of al
installations, changes or additions necessary to

achi eve conpliance with the MCL in question shall be
conpleted no later than two years foll ow ng USEPA
action. One year will be necessary to prove



conpl i ance.

(7) Pursuant to 35 I1l. Adm Code 611.851(b), in its first
set of water bills or within three nonths after the
date of this Order, whichever occurs first, and every
three nonths thereafter, Monnouth shall send to each
user of its public water supply a witten notice to the
effect that Monnmouth is not in conpliance with the
standard in question. The notice shall state the
average content of the contam nants in sanples taken
since the last notice period during which sanples were
t aken.

(8) Pursuant to 35 I1l. Adm Code 611.851(b), in its first
set of water bills or within three nonths after the
date of this Order, whichever occurs first, and every
three nonths thereafter, Monnouth shall send to each
user of its public water supply a witten notice to the
ef fect that Monnouth has been granted by the Pol | ution
Control Board a variance from35 Ill. Adm Code
602. 105(a), Standard of Issuance, and 35 IIl. Adm Code
602. 106(a), Restricted Status, as it relates to the MCL
standard i n question.

(9) Until full conpliance is reached, Monnouth shall take
all reasonabl e neasures with existing equipnent to
mnimze the level of contaminants in its finished
dri nki ng water.

(10) Monnmout h shall provide witten progress reports to the
Agency's DPW5, FOS every six nonths concerning steps
taken to conply with paragraphs 3, 4, 5, 6, 7, 8 and 9.

Progress reports shall quote each of said paragraphs
and i nmedi ately bel ow each paragraph state what steps
have been taken to conply with each paragraph.

T 1S SO ORDERED

| f Monnouth chooses, to accept this variance subject to the
above order, within 45 days of the date of this order, an officer
of Monmout h properly authorized to bind Monnouth to all the terns
and conditions of the variance, shall execute and forward the
attached Certificate of Acceptance and Agreenent to:

St ephen C. Ewart

Di vision of Legal Counsel

II'linois Environnmental Protection Agency
2200 Churchill Road

P. O Box 19276

Springfield, Illinois 62794-9276

Once executed and received, the Certification of Acceptance
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and Agreenment shall bind petitioner to all ternms and conditions
of this variance. The 45-day period shall be held in abeyance
during any period that this matter is being appealed. Failure to
execute and forward the Certificate within 45 days renders this
variance void. The formof said Certification shall be as
fol |l ows:

CERTI FI CATI ON

I, (W), , hereby accept
and agree to be bound by all terns and conditions of the
Order of the Illinois Pollution Control Board, in PCB 96- 33,

Novenmber 16, 1995.

Petitioner:

By: Authorized Agent
Title:

Dat e:

Section 41 of the Environnental Protection Act (415 ILCS
5/41 (1994)) provides for the appeal of final Board orders within
35 days of the date of service of this order. The Rule of the
Suprene Court of Illinois establish filing requirenments. (See
also 35 IIl. Adm Code 101. 246, Mtions for Reconsideration.)

|, Dorothy Gunn, Clerk of the Illinois Pollution Control
Board, hereby certify that the above opinion and order was
adopted on the day of , 1995, by a vote of

Dorothy M @unn, Cerk
I[l1linois Pollution Control Board



