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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:

PETITION OF MIDWEST
GENERATION, LLC FOR AN
ADJUSTED STANDARD FROM
845.740(a) AND FINDING OF

INAPPLICABILITY OF PART 845 FOR

THE WAUKEGAN STATION

To: See attached Service List

AS 2021-003

(Adjusted Standard)
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NOTICE OF FILING

PLEASE TAKE NOTICE that | have today electronically filed with the Office of the
Clerk of the Pollution Control Board Midwest Generation, LLC’s Motion in Limine to Exclude
and Strike From the Record Certain Agency Exhibits or at a Minimum Give the Exhibits Little
Weight, a copy of which are herewith served upon you.

Dated: November 16, 2023

Kristen L. Gale

Susan M. Franzetti

Genevieve J. Essig

NIJMAN FRANZETTI LLP

10 South LaSalle Street Suite 3400
Chicago, IL 60603

(312) 251-5590
kg@nijmanfranzetti.com
sf@nijmanfranzetti.com
ge@nijmanfranzetti.com

MIDWEST GENERATION, LLC

By: __/s/Kristen L. Gale
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Sara Terranova

Division of Legal Counsel
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CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that a true copy of the foregoing Notice of Filing
and Midwest Generation, LLC’s Motion in Limine to Exclude and Strike From the Record
Certain Agency Exhibits or at a Minimum Give the Exhibits Little Weight was electronically

filed on November 16, 2023 with the following:

Don Brown, Clerk of the Board
Illinois Pollution Control Board

60 E. Van Buren Street, Suite 630

Chicago, IL 60605
don.brown@illinois.gov

and that copies were sent via e-mail on November 16, 2023 to the parties on the service list.

Dated: November 16, 2023

Kristen L Gale

Susan M. Franzetti

Genevieve J. Essig

Nijman Franzetti LLP

10 S. LaSalle Street, Suite 3400
Chicago, IL 60603

(312) 251-5590
kg@nijmanfranzetti.com
sf@nijmanfranzetti.com

ge@nijmanfranzetti.com

/s/Kristen L. Gale
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:
AS 2021-003
PETITION OF MIDWEST
GENERATION, LLC FOR AN
ADJUSTED STANDARD FROM
845.740(a) AND FINDING OF
INAPPLICABILITY OF PART 845 FOR
THE WAUKEGAN STATION

(Adjusted Standard)

N N N N N N N N

MIDWEST GENERATION LLC’S MOTION IN LIMINE TO EXCLUDE AND
STRIKE FROM THE RECORD CERTAIN AGENCY EXHIBITS OR
AT A MINIMUM GIVE THE EXHIBITS LITTLE WEIGHT

Pursuant to 35 Ill. Adm. Code 101.500 and 101.502, Petitioner, Midwest Generation, LLC
(“MWG”), submits this Motion In Limine requesting the Hearing Officer exclude and strike from
the record Agency Exhibits 37, 40, 42, 43, 44, and 50. These exhibits are not relevant evidence.
The Illinois Environmental Protection Agency (“lllinois EPA” or “Agency”) did not reference or
otherwise rely on the exhibits in support of its Recommendation in this proceeding. Agency
Exhibit 47 has become irrelevant because it was exclusively used to support the Agency’s response
to MWG’s withdrawn request for an adjusted standard to allow the reuse of the Waukegan Station
West Pond’s liner. In addition, Agency Exhibits 43 and 44 (Exhibits 19D and 38 from another
Board matter) are inadmissible hearsay and do not qualify under the “public record” exception to
hearsay because the Agency is not required to keep either exhibit, nor does the Agency maintain

the exhibits in connection with the performance of its duties.! In the alternative, should be the

! The Agency’s Recommendation was admitted as one of Complainants’ Exhibits in Sierra Club et al v. Midwest
Generation, LLC, PCB13-15. MWG objected to the admission of the exhibit because the information in the
Recommendation was unverified and unreliable. MWG appealed the Hearing Officer’s admission of the
Recommendation to the Board, but the Board found, for the first time, that the entire document was a public record.
Sierra Club et al v. Midwest Generation, LLC, Board Order, PCB13-15 (Oct. 5, 2023). MWG filed a motion to
reconsider the opinion because the Board erred in the application of law for admission of public records. In a civil
case, only factual findings are admissible as public records, “not findings containing expressions of opinions or the
drawing of conclusions.” Il. R. Evid. R. 803(8); Bloomgren v. Fire Ins. Exchange, 162 I1l. App. 3d 594, 599 (3rd Dist.
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Hearing Officer nevertheless decide to admit these exhibits and the Agency’s remaining exhibits,
they should be given little weight in the absence of any Agency witness testimony to support their
admission.?

In support of its Motion, MWG states as follows:

. BACKGROUND

1. On October 31, 2022, the Agency filed its Recommendation on MWG’s Petition
for an Adjusted Standard to reuse the liner in the West Pond and to find that Part 845 is inapplicable
to the area west of the West Pond (the “Grassy Field”). The Agency attached 38 exhibits to its
Recommendation.®

2. However, in its Recommendation, the Agency only relied upon some of those
exhibits. The Agency did not reference, explain, or rely on in any manner on the following:
Exhibits 37, 40, and 42 (copies of NDPES permit applications submitted by the prior plant owner);
Exhibits 43 and 44 (Exhibits 19D and 38 from Sierra Club et al. v. Midwest Generation, LLC
(PCB13-15)); and Exhibit 50 (photograph labeled “Waukegan Generating Station Machinery Use
Aerial Photograph”).* Because the Agency is not calling a witness at the hearing, there will not be
a witness that will authenticate, rely upon, or use Exhibits 37, 40, 42, 43, 44, and 50. See Illinois
EPA’s Response to Midwest Generation, LLC’s First Set of Interrogatories, No. 1, (Oct. 20, 2023),

attached as Ex. A.

1987). Because the Recommendation contains the Agency’s opinions and conclusions on MWG’s petition, it is
excluded from the public record exception to the hearsay rule.

2 Concurrent with this motion, MWG has filed a Motion in Limine to exclude the aerial photographs attached as the
Agency’s Exhibits 1-5, 13-26, and 50.

3 The Agency’s exhibits are numbered 1 through 50, but the Agency stated in its Exhibit List that there were no
Exhibits 6 through 12 or Exhibits 27 through 31. See Agency Recommendation, p. 38.

4 MWG also did not reference, explain, or rely upon these six exhibits in its Response to the Agency’s
Recommendation.
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1. EXHIBITS 37, 40, 42, 43, 44, and 50 ARE NOT RELEVANT.

3. Under the Board rules, evidence is generally admissible if it is admissible under
Illinois civil courts’ rules of evidence or it is “material, relevant, and would be relied upon by
prudent persons in the conduct of serious affairs, unless the evidence is privileged.” 35 Ill. Adm.
Code 101.626; Peter Arendovich v. lllinois State Toll Highway Authority, PCB 9-102, Order (July
12, 2012) at 11. Relevant evidence means evidence “having any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable or less probable
than it would be without the evidence.” Johns Manville v. Illinois Department of Transportation,
PCB 14-3, Order (December 21, 2017) at 4, citing Ill. R. Evid. 401. Evidence which is not relevant
is not admissible. Ill. R. Evid. 402. In Johns Manville, the Board emphasized that “[f]or
information to be relevant, it must pertain to a ‘fact that is of consequence to the determination of
the action’...” Id. at 4. Moreover, for evidence to be relevant it must have probative value. Sexton
Filling & Grading Contractors Corporation v. lllinois EPA, PCB 88-116, Order (June 22, 1989)
at 10 (finding that a party’s evidence had “little probative value” and “is therefore, of questionable
relevance”). See also People v. Harden, 24 Ill. App. 3d 304, 306 (5th Dist. 1974) (finding that a
document was irrelevant because it was presented to prove a point that was not in issue and “had
no probative value” with respect to the key matter in issue).

4, Here, because no party is relying upon Exhibits 37, 40, 42, 43, 44, and 50, the
exhibits do not tend to make the existence of any consequential fact in this proceeding more or
less probable nor do they pertain to facts of consequence to the determination of this action. For
the same reasons, the exhibits have no probative value, and are not the kind of evidence that would
be relied upon by prudent persons. Moreover, admission of exhibits that no party is relying upon
is prejudicial to MWG because these unexplained documents should not be available to the Agency

for post-hearing briefing when no witness was presented to render them admissible at the hearing.

3
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Their presence in the record also may cause confusion on the issues relevant to evaluating MWG’s
Petition.

5. Agency Exhibits 43 and 44 should also be excluded and stricken because the
Hearing Officer has previously barred parties from using or relying on these two documents
without a witness to discuss or explain them. Agency Exhibits 43 and 44 are Exhibits 19D and 38
respectively from Sierra Club et al. v. Midwest Generation, LLC, PCB 13-15. In Sierra Club, the
Hearing Officer limited the use and reliance of the Exhibits 19D and 38 “to the questions asked
and the responses elicited from the witness about these exhibits.” See Jan. 11, 2018, Hearing
Officer Order, Sierra Club et al. v. Midwest Generation, LLC, PCB13-15, p. 1-2, attached as Ex.
B. In this case, because there will be no witnesses at the hearing to discuss Exhibits 43 and 44, the
use limitation in the Hearing Officer’s prior opinion renders the entirety of both exhibits irrelevant
and inadmissible.

6. Agency Exhibit 47 should be excluded and stricken on relevancy grounds similar
to those discussed above. The Agency relied upon Exhibit 47 solely in support of its
Recommendation on MWG’s request to reuse the liner in the West Pond. See Agency
Recommendation, 197. MWG has withdrawn its request to reuse the liner, and the only matter
remaining is MWG’s request for a finding that Part 845 is inapplicable to the Grassy Field. Because
the Agency only relies upon Exhibit 47 in connection with the withdrawn request, and MWG does
not rely upon it, it does not tend to make the existence of any consequential fact relating to the
Grassy Field more or less probable. MWG would also be prejudiced by the admission of an exhibit
that no party is relying upon because of potential confusion about the unexplained contents of the

documents. Accordingly, the Agency’s Exhibit 47 is not material or relevant and must be excluded.
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I11.  AGENCY EXHIBITS 43 AND 44 ARE NOT ADMISSIBLE AS PUBLIC
RECORDS.

7. A public record must be kept by a public office or agency pursuant to a duty
imposed by law and concern matters for which there was a duty to report. Agency Exhibits 43 and
44 are not public records, because they are not records created or maintained by the Agency.

8. Public records may be admissible as an exception to the hearsay rule pursuant to
Illinois Rules of Evidence Rule 803(8) which states:

Records, reports, statements, or data compilations, in any form, of public offices or

agencies, setting forth (A) the activities of the office or agency, (B) matters

observed pursuant to duty imposed by law as to which matters there was a duty to

report, excluding, however, police accident reports and matters observed by police

officers and other law enforcement personnel, or (C) in a civil case or against the

State in a criminal case, factual findings from a legally authorized investigation,

but not findings containing expressions of opinions or the drawing of conclusions.

This rule applies unless the opposing party shows that the sources of information

or other circumstances indicate lack of trustworthiness.
Ill. R. Evid. R. 803(8).

Rule 803(8) articulates the common law rule. Castellari, et al. v. John Prior, PCB 86-79 (May 28,
1987), quoting People ex rel. Wenzel v. Chicago and North Western Railway, 28 Ill. 2d 205, 190
N.E.2d 780 (1963).

9. Here, Agency Exhibits 43 and 44 do not become public records simply by having
been Exhibits 19D and 38 in the Sierra Club et al. v. Midwest Generation, LLC, PCB13-15,
proceeding. The Illinois EPA describes the exhibits as “PCB 13-15 Comp ex 19D” and “PCB 13-
15 Comp ex 38” in its Exhibit List. Agency Rec. p. 39. The exhibits consist of reports that were
created by a private consultant for a private entity. They do not address “matters there was a duty
to report” by “activities of” the Agency, within the meaning of the public records hearsay
exception. Similarly, they do not contain “factual findings from a legally authorized [Agency]
investigation.” Accordingly, Exhibits 43 and 44 are not admissible under the public record

exception to the hearsay rule.
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IV.  THE AGENCY’S EXHIBITS SHOULD BE GIVEN NO WEIGHT.

10. In the alternative, if the Hearing Officer considers any of the Agency exhibits to be
admissible, the exhibits should be given little weight because the Agency will not have a witness
to testify about them at the hearing.

11. In those cases where the Board has admitted a state agency document as a public
record without a witness, the Board did not rely upon the documents for its final decision,
demonstrating that it gave the records little weight. For example, in Castellari, et al. v. John Prior,
PCB 86-79 (May 28, 1987), while the Board admitted Complainants’ exhibits as public records,
the Board stated that “the lack of opportunity to examine the persons who prepared the exhibits
affects the weight the Board places on them.” Id. slip op. at 15-16. Clearly noting that it assigned
little weight to the exhibits, the Board stated that the “exhibits did not determine the outcome of
this case,” and were “not used in finding any violation.” 1d. Similarly, in Sierra Club v. Ameren
Energy Medina Valley Cogen, LLC, PCB 14-134 (Nov. 6, 2014), the Board denied a motion to
strike an Agency document because it was a public record even though no witness was available
to testify. Id. slip op. at 4. However, in its decision and reasons for granting the summary judgment,
the Board did not rely on or cite the document, suggesting that it gave it little weight. Id., slip op.
at 20-23. Finally, in Greenland v. City of Lake Forest, PCB 84-155, (June 13, 1985), the Board
admitted a state agency study as a public record despite the absence of a witness, but did not rely
upon it in support of its finding. Id., slip op. at 8. Instead, the Board relied upon other evidence in
the record to show injury to public health and merely referenced the study after stating its finding,
indicating that it did not give much weight to the study. Id.

12, Here, if the Hearing Officer considers any of the Agency’s exhibits admissible as

public records, because the Agency will not be presenting a witness at the hearing for the exhibits,
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for the same reasons as and consistent with its prior opinions, the exhibits should be given the

exhibits little weight.

WHEREFORE, for the reasons stated above, MWG requests that the Hearing Officer grant
this Motion In Limine and enter an order excluding and striking from the record Exhibits 37, 40,
42,43, 44, 47, and 50 because they do not pertain to facts of consequence to this action, have no
probative value and are not relevant. Additionally, even if the Hearing Officer were to consider
any of the Agency exhibits admissible as “public records,” that exception to hearsay would not
apply to Agency Exhibits 43 and 44. In any case, because the Agency is not presenting a witness
to testify at the hearing, pursuant to Board precedent, the Agency’s exhibits should be given little
weight.

Respectfully submitted,
MIDWEST GENERATION, LLC

By: /s/ Kristen L. Gale
One of its Attorneys

Kristen L. Gale

Susan M. Franzetti

Genevieve J. Essig

Nijman Franzetti LLP

10 S. LaSalle Street, Suite 3400
Chicago, IL 60603

(312) 251-5590
kg@nijmanfranzetti.com
sf@nijmanfranzetti.com

ge@nijmanfranzetti.com
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
) PCB AS 2021-003

PETITION OF MIDWEST GENERATION )

LLC, FOR AN ADJUSTED STANDARD FROM )

35 ILL. ADM CODE 845.740 AND FINDING OF )

INAPPLICABILITY OF PART 845 FOR THE )

WAUKEGAN STATION )

llinois Environmental Protection Agency’s Response to Midwest Generation, LLC’s First
Set of Interrogatories

1. Identify each person you intend to call or may call as a witness at the hearing in
this matter, state the subject of each person’s expected testimony and set forth the subjects of
any lay opinion testimony you may elicit from each lay witness identified.

RESPONSE: At this time, the Illinois Environmental Protection Agency (Agency or
Illinois EPA) does not plan to call any witness.

2. Identify the person(s) who prepared Exhibits 1 through 26 and Exhibit 50 of
the 1llinois EPA Recommendation.
RESPONSE: Exhibits 1-26 and 50 were prepared by Lauren Hunt.
3. Describe how Exhibits 1 through 26 and Exhibit 50 of the Illinois EPA
Recommendation were prepared, including but not limited to:
a. the source of the aerial photographs in each exhibit;

RESPONSE:

Exhibits 1-5 were from Lake County (https://maps.lakecountyil.gov/historicaerials/).
Exhibits 6-26 were from Google Earth (The base photos can be found by zooming into
the Waukegan Station area on Google Earth Pro, clicking the 1985 button and selecting
from a series of available photos).

Exhibit 50 was from Wikipedia Freebase (Vexcel Imaging - Home of the UltraCam
(vexcel-imaging.com) Satellite Imagery | TomTom).
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b. whether the pins and descriptions on each aerial photograph in each exhibit
were located on the original source of the aerial photographs in each exhibit;

RESPONSE: The pins and descriptions were not on the original source photographs.

c. If the pins and descriptions were not on the original aerial photographs, how the

pins and descriptions located on each exhibit were inserted; and,

RESPONSE: The Agency used a combination of Google Earth utilities and PDF Pro to
insert pins and arrange them along with descriptions on the base photos.

d. The source of the information that was the basis for the insertion of the

pins and descriptions on each exhibit.

RESPONSE: The Agency used information in Exhibits 1-5, 13-26, and 32-49 of the
Agency Recommendation as the basis to locate pins and write descriptions.

Provide the Illinois EPA’s final exhibit list for the hearing in this matter.

RESPONSE: The Agency relied on the exhibits cited to in the Recommendation and the
Agency’s Response to Midwest Generation, LLC’s Motion to Stay Proceedings.

Dated: October 20, 2023 ILLINOIS ENVIRONMENTAL

PROTECTION AGENCY,

Illinois Environmental Protection Agency Respondent,

1021 North Grand Avenue East

P.O. Box 19276

Springfield, IL 62794-9276 BY: /s/Sara Terranova
(217) 782-5544 Sara Terranova
Sara.Terranova@Illlinois.gov
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ILLINOIS POLLUTION CONTROL BOARD
January 11, 2018

SIERRA CLUB, ENVIRONMENTAL LAW )
AND POLICY CENTER, PRAIRIE RIVERS )
NETWORK, and CITIZENS AGAINST
RUINING THE ENVIRONMENT,

Complainants,

PCB 13-15
(Citizen’s Enforcement — Water)

V.

MIDWEST GENERATION, LLC.,

N N N N N N N N N N

Respondent.

HEARING OFFICER ORDER

Hearings were held on October 23, 24, 25, 26 and 27, 2017 in this enforcement case. On
November 13, 2017, the respondent filed a “Motion to Clarify and Confirm the Hearing Officer’s
Limitation on the use of the Historic Phase I and Phase Il Reports.” (Mot.). On December 1,
2017, the complainants filed its response (Resp.). On December 15, 2017, respondent filed a
motion for leave to file a reply with the reply attached (Reply). Also on December 15, 2017, the
complainants filed its opposition to respondent’s motion to file a reply. On December 29, 2017,
complainants filed a motion for leave to file a sur-reply and response (Sur-reply).

In respondent’s motion, it requests that I clarify a ruling | made at the hearing on October
23, 2017. Mot. at 1-3. Specifically, the motion seeks to clarify my ruling pertaining to
complainants Exhibits 17D (1998 Phase Il report for the Powerton Station); Exhibit 18D (1998
Phase 11 report for the Will County Station); Exhibit 19D (1998 Phase Il report for the Waukegan
Station; Exhibit 20D (1998 Phase Il report for the Joliet Station); Exhibit 21 (1998 Phase I report
for the Joliet 29 Station). 1d. Reversing my earlier ruling based on Section 101.626 of the
Board’s procedural rules, I allowed these exhibits to be received in evidence over objection but
limited the use of these exhibits to the questions asked and the responses elicited from the
witness about these exhibits. Complainants did not object. Id.; Attachment A, Transcript at 126-
127.

Subsequent my ruling regarding complainants Exhibits 17D, 18D, 19D, 20D and 21,
complainants moved its Exhibit 38 into evidence that was a 1998 Phase I report for the
Waukegan Station. Id.; Attachment A, Transcript at 138. | allowed Exhibit 38 in evidence over
objection based on my prior rulings pertaining to Exhibits 17D, 18D, 19D, 20D and 21.
Respondent’s objections were the same. Id. at 2-3, Attachment A, Transcript at 138.
Complainants did not object. Id.

Respondent requests that I “confirm that the parties’ use of or reliance on each Phase |
and Phase 11 Reports identified as Exhibits 17D, 18D, 19D, 20D 21 and 38, is limited to the
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information discussed at the hearing.” Mot. at 3.

In complainants’ response, they apparently agree with respondent that the use and
reliance of the exhibits in question is limited to the specific questions asked and responses
elicited. Resp. at 1-2. It appears that complainants then attempt to enlarge my ruling regarding
the exhibits and request that I specifically find that the complainants can in general use and rely
on the content of specific pages of the various exhibits. Resp. at 2-3.

My ruling at the October 23, 2017, hearing stands. The parties may only use and rely on
the specific questions asked and the responses elicited regarding complainants Exhibits 17D,
18D, 19D, 20D, 21, and 38. Any attempt by complainants to enlarge my ruling is denied.

Respondent’s motion to file a reply and complainants motion to file a sur-reply are
denied. Denial of the motions do not materially prejudice either party nor do the motions aid in
the resolution of respondent’s motion to clarify. Both parties have adequately stated their
respective positions without need for additional argument. 35 Ill. Adm. Code 101.500(e); People
v. Peabody Coal Company, PCB 99-1340, slip. at 3 (April 18, 2002).

The parties or their legal representatives are directed to participate in a telephonic status
conference with the hearing officer on January 16, 2018, at 11:30 a.m. The telephonic status
conference must be initiated by the complainants but each party is nonetheless responsible for its
own appearance.

IT ISSO ORDERED.

2o Pbe0. —

Bradley P. Halloran

Hearing Officer

Illinois Pollution Control Board

James R. Thompson Center, Suite 11-500
100 W. Randolph Street

Chicago, Illinois 60601

312.814.8917
Brad.Halloran@illinois.gov
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CERTIFICATE OF SERVICE

It is hereby certified that true copies of the foregoing order were e-mailed on
January 11, 2018, to each of the persons on the service list below.

It is hereby certified that a true copy of the foregoing order was e-mailed to the following
on January 11, 2018:

Don Brown

Illinois Pollution Control Board
James R. Thompson Center

100 W. Randolph St., Ste. 11-500
Chicago, Illinois 60601

N\ © 00—

Bradley P. Halloran

Hearing Officer

Ilinois Pollution Control Board

James R. Thompson Center

100 West Randolph Street, Suite 11-500
Chicago, Illinois 60601

312.814.8917

@ Consents to electronic service
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PCB 2013-015@
Jennifer T. Nijman
Nijman Franzetti LLP
10 S. LaSalle Street
Suite 3600

Chicago, IL 60603

PCB 2013-015@

Keith I. Harley

Chicago Legal Clinic, Inc.
211 W. Wacker Drive
Suite 750

Chicago, IL 60606

PCB 2013-015@
Susan M. Franzetti
Nijman Franzetti LLP
10 S. LaSalle Street
Suite 3600

Chicago, IL 60603

PCB 2013-015@

Greg Wannier

Sierra Club

85 Second Street

Second Floor

San Francisco, CA 94105

PCB 2013-015@

Lindsay Dubin

Environmental Law & Policy Center
35 E. Wacker Drive

Suite 1600

Chicago, IL 60601

SERVICE LIST

PCB 2013-015@

Jennifer Dexter

Environmental Law & Policy Center
35 E. Wacker Drive

Suite 1600

Chicago, IL 60601

PCB 2013-015@

Abel Russ

Environmental Integrity Project
1000 Vermont Avenue NW
Suite 1100

Washington, DC 20005

PCB 2013-015@
Kristen L. Gale
Nijman Franzetti LLP
10 S. LaSalle Street
Suite 3600

Chicago, IL 60603

PCB 2013-015@
Kelly Emerson
Nijman Franzetti LLP
10 S. LaSalle Street
Suite 3600

Chicago, IL 60603

PCB 2013-015@
Faith Bugel

1004 Mohawk
Wilmette, IL 60091
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