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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

In the Matter of:

SIERRA CLUB, ENVIRONMENTAL
LAW AND POLICY CENTER,
PRAIRIE RIVERS NETWORK, and
CITIZENS AGAINST RUINING THE
ENVIRONMENT

PCB No-2013-015
Complainants, (Enforcement — Water)
V.

MIDWEST GENERATION, LLC,

N N N N N N N N N N N N N N N

Respondents

NOTICE OF ELECTRONIC FILING

PLEASE TAKE NOTICE that I have electronically filed the non-confidential version of
the COMPLAINANTS’ MOTION FOR INTERLOCUTORY APPEAL OF THE
HEARING OFFICER’S ORDERS REGARDING ECONOMIC IMPACT TESTIMONY in
the above-captioned case today, copies of which are hereby served upon you. PLEASE TAKE
NOTICE that I have also filed the enclosed hard copies containing non-disclosable information
in the above-captioned case today, copies of which are hereby served upon you.

Faith E. Bugel
Attorney at Law
1004 Mohawk Rd.
Wilmette, IL 60091
Ph. (312) 282-9119
ARDC No: 6255685

Dated: July 26, 2023
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

In the Matter of:

SIERRA CLUB, ENVIRONMENTAL
LAW AND POLICY CENTER,
PRAIRIE RIVERS NETWORK, and
CITIZENS AGAINST RUINING THE
ENVIRONMENT

PCB No-2013-015
Complainants, (Enforcement — Water)
V.

MIDWEST GENERATION, LLC,

N N N N N N N N N N N N N N N

Respondent
COMPLAINANTS’ MOTION FOR INTERLOCUTORY APPEAL OF THE HEARING
OFFICER’S ORDERS REGARDING ECONOMIC IMPACT TESTIMONY

Pursuant to Section 101.518 of the Pollution Control Board General Rules, Complainants
Sierra Club, Inc., Environmental Law and Policy Center, Prairies Rivers Network and Citizens
Against Ruining the Environment (collectively, “Citizens Groups” or “Complainants”) move the
[llinois Pollution Control Board for interlocutory appeal of the Hearing Officer’s conflicting orders
on the permissibility of economic impact testimony by Jonathan Shefftz and Gayle Koch. As
grounds for the motion, Complainants state as follows:

I. On February 10, 2021, MWG filed a Motion in Limine to exclude sections of
Complainants’ Expert Jonathan Shefftz’s Report (“MWG Motion”), focusing on the sections of
Mr. Shefftz’s report explaining the close operational and financial relationship between MWG and

its parent company, NRG Energy, Inc.! The NRG-specific information that was at issue in MWG’s

! Midwest Generation, LLC’s Mot. in Lim. to Exclude Sections of Compls.” Expert Report 2-3 (Feb. 10, 2021). Hr’g
Officer Order at 5 (Apr. 13, 2021)
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Motion in Limine related to his opinion that it would be economically reasonable to expect a
company of NRG’s size to pay a given remedy cost and penalty amount. On April 13, 2021, the
Hearing Officer in this proceeding granted MWG’s Motion, based in part on his assertion that
MWG had not yet put forth evidence or argumentation indicating that it may not be able to
reasonably pay for certain remedies or penalties, and that therefore Complainants could not offer
information relating to the economic impact of a remedy or penalty.?

2. On April 27, 2021, Complainants filed an interlocutory appeal requesting that the Board
overturn the Hearing Officer’s ruling on the MWG Motion.> On May 11, 2021, Respondent filed
a response to that appeal, in which it indicated that “MWG has not made a claim of inability to
pay at this time.”* On September 9, 2021, the Board affirmed the Hearing Officer’s Order, noting
in its opinion that “Midwest has not put forth an inability to pay argument at this time [and ]t is
therefore inappropriate to consider NRG’s financials when evaluating Midwest’s economic benefit
under Section 42(h) of the Act.”

3. Inresponse to this ruling, Complainants submitted a revised version of Mr. Shefftz’s initial
report as Exhibit 1201, which included redactions of all information relating to NRG and its
relationship with MWG.® In addition, on October 26, 2021, Complainants submitted a Second
Supplemental and Rebuttal report containing the expert opinion of Mr. Shefftz regarding the

economic impact remedy costs and a penalty would have on MWG, based on MWG-specific

2 Hr’g Officer Order at 5 (Apr. 13, 2021).

3 Compls.” Mot. for Interlocutory Appeal from Hr’g Officer Halloran’s Order Granting Mot. in Lim. to Exclude
Sections of Compls.” Expert Report (Apr. 27, 2021).

4 Midwest Generation, LLC’s Resp. to Compls.” Mot. for Interlocutory Appeal from Hr’g Officer Order at 3, fn. 3
(May 11, 2021).

5 Order of the Bd. at 8 (Sept. 9, 2021).

® Complainants also submitted a revised version of Mr. Shefftz’s first Supplemental and Rebuttal Report, Exhibit
1203, to remove the very minor references to his previous opinions on economic impact contained in Exhibit 1201.
Exhibit 1203 does not otherwise contain any analysis of economic impact issues.
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any evaluation of the economic impact of a remedy or penalty is outside the scope of the factors
that are considered by the Board.'®

8. Conversely, during Complainants’ examination of Ms. Koch, the Hearing Officer denied
Complainants’ complementary request to exclude the portion of Exhibit 1901 containing Ms.
Koch’s opinions regarding the economic impact of a remedy or penalty on MWG."
Complainants’ examination of Ms. Koch’s opinions on economic impact matters occurred within
an offer of proof and are therefore not part of the official record.

9. When asked to identify for the record any actual analysis of economic impact issues
contained within Exhibit 1201, Mr. Shefftz’s initial expert report, following its redaction, Ms.
Koch was not able to identify any such discussion.?’ Thus, the only discussion of economic impact
by Mr. Shefftz that Ms. Koch was able to identify was contained in Exhibit 1207.2!

10. The Hearing Officer’s decision not to allow admission of Exhibit 1207, when combined
with the redaction of Exhibits 1201 and 1203 pursuant to the Board’s previous rulings in this case,
has completely excised any remaining discussion of the economic impact of any given remedy or
penalty amount from Mr. Shefftz’s analysis. Thus, the circumstances justifying the Board’s
previous decisions to allow Ms. Koch to provide “responsive” expert testimony on economic
impact issues no longer exist.

11. Complainants are not asking the Board to overturn the Hearing Officer’s refusal to admit

Exhibit 1207 into the record at this juncture, because we acknowledge his ruling is consistent with

18 May 16, 2023 Hr’g Tr. at 89:14-90:20.

19 June 15, 2023 Hr’g Tr. at 121:22-123:14, 124:19-125:126:3.

20 June 15, 2023 Hr’g Tr. at 165:20-172:14 (making clear that “the only analysis that [Ms. Koch saw] remaining is
some averaging of numbers,” which “formed the basis for subsequent analysis”).

2! June 15, 2023 Hr’g Tr. at 174:5-177:15 (identifying information in Exhibit 1207, which was not allowed into
evidence, as containing the remaining information her testimony would be “a valid response to”).
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the law of this case, including precedent established by the Board that economic impact
considerations, including affordability and ability to pay arguments, may not be pursued or
presented by Complainants if they are not first presented by MWG.??

12. However, the Hearing Officer, and by extension the Board, has an obligation to apply the
rules of evidence equally and fairly to all parties.>* It would unduly bias the remedy proceeding
to allow MWG to offer an expert report that includes discussion of the economic impact of a
remedy or penalty determination on MWG, while refusing to allow Complainants to offer such
expert testimony. Thus, the portions of Exhibit 1901 containing such argumentation should be
stricken from the record.

WHEREFORE this Court should grant Complainants’ Motion for Interlocutory Appeal of
the Hearing Officer’s order overruling Complainants’ objection to inclusion of the sections of
Ms. Koch’s expert report that address economic impact concerns and strike such discussion from
her report. Specifically, the Board should strike pages 28 and 29 of Exhibit 1901 from the record,

excepting her conclusion and signature.?*

Dated: July 26, 2023

Respectfully submitted,

Faith E. Bugel
1004 Mohawk
Wilmette, IL 60091
(312) 282-9119

22 Complainants reserve the right to move for reconsideration of the Board’s Orders disallowing information relating
to the economic impacts of a potential remedy and penalty amount on MWG (including consideration of its close
operational and financial relationship with NRG) in the event that MWG attempts to raise those issues in its post-
hearing briefing.

2335 11l. Admin. Code § 101.610.

24 Complainants are not moving to strike any of Ms. Koch’s testimony from the 2023 Hearing regarding economic
impact at this time because that testimony occurred within an offer of proof and is therefore not currently in the
record.
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fbugel@gmail.com

Gregory E. Wannier

2101 Webster St., Ste. 1300
Oakland, CA 94612

(415) 977-5646
greg.wannier(@sierraclub.org

Attorneys for Sierra Club

Abel Russ

Attorney

Environmental Integrity Project
1000 Vermont Avenue NW
Washington, DC 20005

(802) 482-5379
aruss@environmentalintegrity.org

Attorney for Prairie Rivers Network

Keith Harley

Chicago Legal Clinic, Inc.
211 W. Wacker, Suite 750
Chicago, IL 60606

(312) 726-2938 (phone)
(312) 726-5206 (fax)
kharley(@kentlaw.iit.edu

Attorney for CARE

Albert Ettinger

Law Firm of Albert Ettinger
7100 N. Greenview
Chicago, IL 60606

(773) 818-4825
ettinger.albert@gmail.com

Attorney for ELPC
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CERTIFICATE OF SERVICE

The undersigned, Faith E. Bugel, an attorney, certifies that [ have served electronically
upon the Clerk and by email upon the individuals named on the attached Service List a true and
correct copy of the non-confidential version of the COMPLAINANTS’ MOTION FOR
INTERLOCUTORY APPEAL OF THE HEARING OFFICER’S ORDERS REGARDING
ECONOMIC IMPACT TESTIMONY and mailed hard copies of the non-disclosable version
before 5 p.m. Central Time on July 26, 2023, to the email addresses of the parties on the attached
Service List. The entire filing package, including exhibits, is 10 pages.

PCB 2013-015 SERVICE LIST:

Cantrell Jones

Environmental Law and Policy Center
35 E. Wacker Dr., Suite 1600
Chicago, IL 60601

(312) 673-6500

cjones@elpc.org

Abel Russ

Environmental Integrity Project
1000 Vermont Ave. NW, Suite 1100
Washington, DC 20005

(202) 263-4453
aruss(@environmentalintegrity.org

James M. Morphew

Sorling Northrup

1 North Old State Capitol Plaza, Suite
200

P.O. Box 5131

Springfield, IL 62705

(217) 544-1144
immorphew@sorlinglaw.com

Respectfully submitted,

1004 Mohawk
Wilmette, IL 60091
fbugel@gmail.com

Keith I. Harley

Greater Chicago Legal Clinic, Inc.
211 West Wacker Drive, Suite 750
Chicago, IL 60606

(312) 726-2938
kharley(@kentlaw.edu

Jennifer T. Nijman

Susan M. Franzetti

Kristen Laughridge Gale

Kelly Emerson

Nijman Franzetti LLP

10 South LaSalle St., Suite 3400
Chicago, IL 60603

(312) 251-5250

n(@nijmanfranzetti.com

sf@nijmanfranzetti.com
kg(@nijmanfranzetti.com
ke@nijmanfranzetti.com
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Brad Halloran, Hearing Office
Illinois Pollution Control Board
100 W. Randolph St., Suite 11-500
Chicago, IL 60601k

(312) 814-3620
brad.halloran@illinois.gov

Melissa S. Brown

Hepler Broom LLC

4340 Acer Grove Drive
Springfield, IL 62711

(217) 523-4900
melissa.brown@heplerbroom.com

Dated: July 26, 2023

Don Brown — Clerk of the Board
Illinois Pollution Control Board
100 W. Randolph St., Suite 11-500
Chicago, IL 60601k

(312) 814-3620
don.brown@illinois.gov

Albert Ettinger

Law Firm of Albert Ettinger
7100 N. Greenview
Chicago, IL 60606

(773) 818-4825
ettinger.albert@gmail.com
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Ex. 1201
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THIS EXHIBIT IS NON-DISCLOSABLE IN ITS ENTIRETY
AND IS SEPARATELY PROVIDED TO THE ILLINOIS
POLLUTION CONTROL BOARD AND ELIGIBLE PARTIES
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Ex. 1207
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THIS EXHIBIT IS NON-DISCLOSABLE IN ITS ENTIRETY
AND IS SEPARATELY PROVIDED TO THE ILLINOIS
POLLUTION CONTROL BOARD AND ELIGIBLE PARTIES
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Ex. 1901
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THIS EXHIBIT IS NON-DISCLOSABLE IN ITS ENTIRETY
AND IS SEPARATELY PROVIDED TO THE ILLINOIS
POLLUTION CONTROL BOARD AND ELIGIBLE PARTIES





