
 

 

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

     

IN THE MATTER OF:                                   ) 

                                                                            ) 

STANDARDS FOR THE DISPOSAL OF   )  R20-19(A) 

COAL COMBUSTION RESIDUALS IN  ) (Rulemaking – Land) 

SURFACE IMPOUNDMENTS: PROPOSED ) 

NEW 35 ILL. ADM. CODE 845   )   

 

NOTICE OF FILING 

 

TO:   Don A. Brown, Clerk   

Illinois Pollution Control Board   

State of Illinois Center    

100 West Randolph, Suite 11-500   

Chicago, Illinois 60601-3218  

 

See attached Service List 

 

 

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the Clerk 

of the Illinois Pollution Control Board NOTICE OF FILING and ILLINOIS EPA’S RESPONSE TO 

THE ENVIRONMENTAL GROUPS’ MOTION TO MODIFY CERTAIN PROVISIONS OF PART 

845, copies of which are herewith served upon you along with this notice.  

Respectfully submitted, 

 

ILLINOIS ENVIRONMENTAL  

 PROTECTION AGENCY  

 

 

By: /s/ Stefanie N. Diers             

        Stefanie N. Diers   

        Deputy General Counsel 

        Division of Legal Counsel 

DATED: November 4, 2022 

 

1021 North Grand Avenue East 

P.O. Box 19276 

Springfield, Illinois 62794-9276     

217/782-5544           
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THE AGENCY’S RESPONSE TO THE ENVIROMENTAL GROUPS’ MOTION TO 

MODIFY CERTAIN PROVISIONS OF PART 845 

 

 The Illinois Environmental Protection Agency (“Illinois EPA” or “Agency”), by and 

through its attorney, hereby submits its Response to the Environmental Group’s Motion to Modify.  

The Agency states as follows:  

1. On March 3, 2022, the Board presented the Environmental Groups’ proposed rule 

text for public comment and ordered those comments be filed June 3, 2022.  The Board further 

specified that, at the close of this public comment period, the Board will reexamine the issues and 

determine whether to proceed to hearing. 

2. By Order on May 26, 2022, the Board extended the public comment period by 

allowing participants to respond to the filed public comments by August 3, 2022. 

3. On or before June 3, 2022, the Agency,  Environmental Groups, and other interested 

parties filed their respective comments on the proposed rule text. 

4. On or before August 3, 2022, interested parties filed their respective responses to 

close out the public comment period set by the Board.   

5. On September 2, 2022, the Environmental Groups filed a Motion to ask the Board to 

amend Part 845 to (1) “remove provisions in Section 845.750(d) that allow CCR to be consolidated 

in unlined CCR surface impoundments before closure,” (2) “modify Part 845 to ensure that 
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background wells are not affected by any CCR unit,” and (3) “incorporate additional protections for 

CCR piles in Part 845.”   

6. On September 16, 2022, Dynegy Midwest Generation, LLC; Electric Energy, Inc.; 

Illinois Power Generating Company; Illinois Power Resources Generating, LLC; and Kincaid 

Generation, LLC (collectively, “Dynegy”) and Midwest Generation, LLC (“Midwest”) filed their 

objections to the Environmental Groups’ Motion. 

 7. The Agency and the Illinois Environmental Group (“IERG”) filed Motions for an 

Extension of Time to respond to the Motion to Modify on September 16, 2022. 

 8.  The Board granted the Extension on September 22, 2022, and gave the Agency and 

IERG until November 4, 2022, to file their responses. 

9. First, the Agency requests the Board to incorporate the Agency’s previous comments 

filed on June 2, 2022, that addresses previous arguments raised by the Environmental Groups.   

10. When looking at all the filings that have been submitted in this subdocket, this 

subdocket should be closed.  All deadlines established by the Board have passed, making the 

Environmental Groups’ Motion untimely. 

11. Second, the Board should deny the Environmental Groups’ Motion to Modify 

because it raises issues outside the limited scope of this subdocket, is unsupported by any Board rule 

or procedure and attempts to circumvent the proper legal mechanisms for proposing revisions to an 

existing regulation and implemented regulatory scheme. 

12.  On February 4, 2021, the Board opened this sub-docket to the rulemaking proceeding 

establishing Standards for the Disposal of Coal Combustion Residuals in Surface Impoundments, 

35 Ill. Admin. Code Part 845 (“Part 845”), and identified “four distinct issues that merited further 

exploration:” 
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(1) Historic, unconsolidated coal ash fill in the State; 

(2) The use of temporary storage piles of coal ash, including time and volume 

limits; 

(3) Fugitive dust monitoring plans for areas neighboring coal combustion residuals 

(“CCR”) surface impoundments; and 

(4) The use of environmental justice (“EJ”) screening tools. 

 

Second Notice Order and Opinion at 2 (Feb. 4, 2021), In the Matter of: Standards for the Disposal 

of Coal Combustion Residuals in Surface Impoundments: Proposed New 35 Ill. Adm. Code 845, 

R2020-019. On May 6, 2021, the Hearing Officer entered an order stating that the Board sought 

“comments, information, and specific proposals on rule language from any interested party on 

these four issues.” Hearing Officer Order at 1 (May 6, 2021), In the Matter of: Standards for the 

Disposal of Coal Combustion Residuals in Surface Impoundments: Proposed New 35 Ill. Adm. 

Code 845 (Sub Docket A), R2020-019 (A). 

13. The current Motion filed by the Environmental Groups goes beyond the purpose of 

Subdocket A.  Even if it were within the scope of the subdocket, however, an adopted regulation 

like Part 845 cannot be amended via a motion.  On April 15, 2021, the Board adopted Part 845 and 

directed the Clerk to submit the adopted rules to the Secretary of State for publication in the Illinois 

Register. (In the Matter of: Standards for the Disposal of Coal Combustion Residuals in Surface 

Impoundments: Proposed New 35 Ill. Adm. Code 845, PCB R20-19, Order, (April 15, 2021), p. 9). 

On May 3, 2021, the Secretary of State notified the Board that Part 845 met its standards and was 

published in the Illinois Register on May 7, 2021. (Id., Secretary of State Notice of Adopted Rules; 

Published in Ill. Reg. Vol. 45, Issue 19, p 5884 on May 7, 2021: Part 845).  At this point, Part 845 

may only be amended through a new rulemaking that complies with the requirements set forth in 

the Environmental Protection Act and the Administrative Procedures Act, as well as those in the 

Board’s regulations. 35 Ill. Adm. Code Part 102, 415 ILCS 5/27 and 5/28, 5 ILCS 100.   
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14. Based on the language of the Environmental Groups’ Motion, it is not even 

completely clear as to what the Board’s granting of the Motion would even mean. 

15. Moreover, the Board has not even proposed a rule.  The Motion is premature in that 

there is nothing to amend at the point in the proceedings. 

16. Therefore, the Environmental Groups’ Motion should be denied. 

 WHEREFORE, the Illinois EPA respectfully requests the Illinois Pollution Control Board 

deny the Environmental Groups’ Motion to Modify Certain Provisions of Part 845 and close this 

Subdocket.  

 Respectfully submitted, 

 

By:_/s/Stefanie N. Diers 

       Stefanie N. Diers 

       Deputy General Counsel 

 Division of Legal Counsel 

 

Date:  November 4, 2022 

Illinois Environmental Protection Agency 

1021 North Grand Avenue East 

P.O. Box 19276 

Springfield, Illinois 62794-9276 
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CERTIFICATE OF SERVICE 

I, the undersigned, an attorney, state the following: 

 

I have electronically served the attached RESPONSE TO THE ENVIRONMENTAL GROUPS’ 

MOTION TO MODIFY CERTAIN PROVISIONS OF PART 845 upon the following: 

 

See attached Service List  

 

I affirm that my e-mail address is stefanie.diers@illinois.gov; and the e-mail transmission took 

place before 5:00 p.m. on November 4, 2022. 

 

      Respectfully submitted,  

 

      ILLINOIS ENVIRONMENTAL  

      PROTECTION AGENCY  

 

 

      By:  /s/ Stefanie N. Diers  

       Stefanie N. Diers 

Deputy General Counsel  

       Division of Legal Counsel  

 

DATED: November 4, 2022 

 

1021 N. Grand Ave. East  

P.O. Box 19276  

Springfield, IL 62794-9276  

(217) 782-5544  
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SERVICE LIST 

  

ILLINOIS POLLUTION CONTROL BOARD 

Don Brown, Clerk 

Vanessa Horton, Hearing Officer 

James R. Thompson Center  

100 W. Randolph, Suite 11-500 

Chicago, IL 60601 

ILLINOIS ENVIRONMENTAL PROTECTION 

AGENCY 

Nick San Diego 

John McDonough 

1021 North Grand Avenue East 

Springfield, IL 62794-9276 

ILLINOIS ATTORNEY GENERAL 

Matt Dunn, Division Chief Environmental 

Stephen Sylvester, Sr. Asst. Attorney General 

Arlene R. Haas, Asst. Attorney General 

69 W. Washington, Suite 1800 

Chicago, IL 60602 

Andrew Armstrong, Bureau Chief 

500 South Second Street 

Springfield, Illinois 62706 

ILLINOIS DEPARTMENT OF NATURAL 

RESOURCES 

Renee Snow, General Counsel 

Robert G. Mool, Staff Attorney 

Paul Mauer – Senior Dam Safety Engineer 

One Natural Resources Way 

Springfield IL 62702-1271 

PRAIRIE RIVERS NETWORK 

Kim Knowles 

Andrew Rehn 

1902 Fox Dr., Ste. 6 

Champaign, IL 61820 

PRAIRIE POWER, INC 

Alisha Anker, Vice President  

Regulatory & Market Affairs 

3130 Pleasant Run 

Springfield, IL 62711 

CITY OF SPRINGFIELD 

Deborah Williams, Regulatory Affairs Director 

Office of Utilities 

800 E. Monroe, 4th Floor 

Municipal Building East 

Springfield, IL 62757-0001 

GREATER CHICAGO LEGAL CLINIC, INC. 

Keith I. Harley 

Daryl Grable 

211 W. Wacker, Suite 750 

Chicago, IL 60606 

AMEREN 

Michael Smallwood, Consulting Engineer 

1901 Choteau Ave. 

St. Louis, MO 63103 

MCDERMOTT, WILL & EMERY 

Mark A. Bilut 

227 W. Monroe Street 

Chicago, IL 60606-5096 

ENVIRONMENTAL INTEGRITY PROJECT 

Abel Russ, Attorney 

1000 Vermont, Ave NW, Suite 1100 

Washington, DC 20005 

NRG ENERGY, INC. 

Walter Stone, Vice President  

8301 Professional Place, Suite 230 

Landover, MD 20785 

ILLINOIS ENVIRONMENTAL 

REGULATORY GROUP 

Alec M. Davis, Executive Director 

Kelly Thompson   

215 E. Adams St.  

Springfield, IL 62701 

NIJMAN FRANZETTI LLP 

Susan M. Franzetti  

Kristen Laughridge Gale 

Vincent R. Angermeier 

10 South LaSalle Street, Suite 3600 

Chicago, IL 60603 

SIERRA CLUB 

Cynthia Skrukrud 

Jack Darin 

ARENTFOX SCHIFF LLP 

Stephen J. Bonebrake 

Joshua R. More 
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Christine Nannicelli 

70 E. Lake Street, Suite 1500 

Chicago, IL 60601-7447 

233 S. Wacker Drive, Suite 6600 

Chicago, IL 60606-6473 

HEPLERBROOM, LLC 

Jennifer M. Martin 

Melissa S. Brown 

4340 Acer Grove Drive 

Springfield, IL 62711 

ENVIRONMENTAL LAW & POLICY CENTER 

Jeffrey Hammons, Staff Attorney 

1440 G. Street NW 

Washington DC, 20005 

 

Kiana Courtney, Staff Attorney 

35 E. Wacker Drive, Suite 1600 

Chicago, IL 60601 

EARTHJUSTICE 

Jennifer Cassel 

Thomas Cmar 

311 South Wacker Drive, Suite 311 

Chicago, IL 60606 

 

Melissa Legge 

48 Wall Street, 15th Floor 

New York, NY 10005 

 

Mychal Ozaeta 

707 Wilshire Blvd., Suite 4300 

Los Angeles, CA 90017  

BROWN, HAY, & STEPHENS, LLP 

Claire A. Manning 

Anthony D. Schuering 

205 S. Fifth Street, Suite 700 

PO Box 2459 

Springfield, IL 62705 

U.S. EPA, REGION 5 

Chris Newman 

Jessica Schumacher, Physical Scientist 

77 West Jackson Blvd. 

Chicago, IL 60604-3590 

FAITH E. BUGEL 

Faith E. Bugel 

1004 Mohawk 

Wilmette, IL 60091 

GIBSON DUNN & CRUTCHER LLP 

Michael L. Raiff 

2001 Ross Avenue, Suite 2100 

Dallas, TX 75201 

Andrew Armstrong, Illinois AAG 

500 South Second Street 

Springfield, IL 62401  
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