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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
In the Matter of:

SIERRA CLUB, ENVIRONMENTAL
LAW AND POLICY CENTER,
PRAIRIE RIVERS NETWORK, and
CITIZENS AGAINST RUINING THE
ENVIRONMENT

PCB No0-2013-015
Complainants, (Enforcement — Water)
V.

MIDWEST GENERATION, LLC,

N N N N N N N N N N N N N N N

Respondent.

NOTICE OF FILING

PLEASE TAKE NOTICE that | have filed today with the Illinois Pollution Control Board the
attached COMPLAINANTS” MOTION IN LIMINE TO EXCLUDE CERTAIN
DOCUMENTS, copies of which are attached hereto and herewith served upon you.

Respectfully submitted,

ith O Bl

Faith E. Bugel
1004 Mohawk
Wilmette, IL 60091
(312) 282-9119
FBugel@gmail.com

Attorney for Sierra Club

Dated: February 4, 2022
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
In the Matter of:

SIERRA CLUB, ENVIRONMENTAL
LAW AND POLICY CENTER,
PRAIRIE RIVERS NETWORK, and
CITIZENS AGAINST RUINING THE
ENVIRONMENT

PCB No0-2013-015
Complainants, (Enforcement — Water)
V.

MIDWEST GENERATION, LLC,

N N N N N N N N N N N N N N N

Respondent.

COMPLAINANTS’ MOTION IN LIMINE TO EXCLUDE CERTAIN DOCUMENTS

Pursuant to 35 Ill. Adm. Code 101.500, Complainants hereby request that the Hearing
Officer enter an Order granting their Motion in Limine to exclude two documents whose
inclusion in the record would be prejudicial and would offer no probative value. In support of

this Motion, Complainants state as follows:
l. Newspaper Article

1. Respondent included on their “Identification of Additional Documents Midwest
Generation’s Experts May Rely Upon” a news article by Kari Lydersen titled “Historic coal ash
raises concerns at iconic Illinois coal plant site” (“Ms. Lydersen’s Article,” attached as Att. 1).

This article contains multiple layers of hearsay and must be excluded.

! Available at https://energynews.us/2021/12/21/historic-coal-ash-raises-concerns- at-iconic-illinois-coal-plant-site/
(December 21, 2021).
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2. As an initial matter, hearsay generally is not admissible. “Hearsay is not admissible
except as provided by these rules, by other rules prescribed by the Supreme Court, or by statute
as provided in Rule 101.” Ill. R. Evid. 802. The Rules of Evidence define hearsay as “a
statement, other than one made by the declarant while testifying at the trial or hearing, offered in

evidence to prove the truth of the matter asserted.” Ill. R. Evid. 801(c).

3. Ms. Lydersen’s Article, which discusses coal ash at the Waukegan station, is hearsay
because it contains her statements but not in the form of testimony at the hearing. Several
categories of statements are defined as not constituting hearsay, but Ms. Lydersen’s Article does
not fall within any of those categories. See Ill. R. Evid. 801(d). Ms. Lydersen’s Article is not a
prior statement by a witness or a prior statement by a party opponent, because Ms. Lydersen is
neither a witness nor a party opponent in this proceeding. Further, Ms. Lydersen’s statements in
the article do not fall within any of the hearsay exceptions. The article is not an excited utterance,

recorded recollection, business record, public record, etc. See Ill. R. Evid. 803.

4, Further, Ms. Lydersen’s Article contains quotes from other individuals that result in
hearsay within hearsay. Hearsay within hearsay must clear double hurdles, with each layer of
the hearsay qualifying for an exception to be admissible. “Hearsay included within hearsay is not
excluded under the hearsay rule if each part of the combined statements conforms with an
exception to the hearsay rule provided in these rules.” lll. R. Evid. 805. And in this case, Ms.
Lydersen’s Article contains statements by witnesses in this matter (e.g., Richard Gnat, Mark

Quiarles, Weaver Consulting) that are hearsay within hearsay.

5. These statements qualify as hearsay because they are not under oath in the form of
testimony at the hearing. Only “[p]rior statements made under oath may be admitted to impeach

a witness if the statement is inconsistent with the witness’ testimony at hearing.” 35 Ill. Adm.
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Code § 101.626(f). And because they are contained within Ms. Lydersen’s writings, which are
hearsay to which no exception applies, these statements are doubly improper evidence.
Similarly, the statements in the article by Faith Bugel are also hearsay within hearsay. Ramirez v.
FCL Builders, Inc. 2014 IL App (1st) 123663 (1st Dist. 2014) (statement of a party opponent

contained in a report not admitted because court found the report not reliable).

6. Even were it not hearsay, or even if an exception to the hearsay rule may apply, Ms.
Lydersen’s Article should still be excluded for the separate and additional reason that it does not
meet the Board’s standard for reliability. That standard is articulated in the Board rules as
“evidence that is material, relevant, and would be relied upon by prudent persons in the conduct
of serious affairs, unless the evidence is privileged.” 35 Ill. Adm. Code § 101.626(a). Where
evidence does not show enough signs of being reliable, it should not be excepted from the
general prohibition against hearsay. See In re Marriage of L.R., 202 111. App. 3d 69, 83, 559
N.E.2d 779, 788, 147 1ll. Dec. 439 (1990); Ramirez v. FCL Builders, Inc. 2014 IL App (1st)
123663 (1st Dist. 2014) (statement of a party opponent contained in a report not admitted

because court found the report not reliable).

7. News articles are not the type of evidence that “would be relied upon by prudent persons
in the conduct of serious affairs.” Ms. Lydersen’s Article is not a scientific or technical article
that the Board Rules identify as the type of evidence that a party may introduce. “Relevant
scientific or technical articles, treatises, or materials [that] may be introduced into evidence by a
party.” 35 Ill. Adm. Code § 101.626(c). Since Ms. Lydersen’s Article is not a scientific or
technical article and since it is not the type of evidence that would be relied upon by prudent

persons in the conduct of serious affairs, it is not admissible under Board Rule 101.626(a).
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. Derogatory L anguage

8. Respondents include in their list of exhibits Complainants’ expert Mark Quarles’ notes.
(Bates Comp 70300-314.) In one of the note entries, the language “they are idiots for suggesting
too” appears (“Statement”). (Bates Comp 70313-314, attached as Att. 2.) Complainants request
that the Statement be redacted from any version of these notes offered as an exhibit in this
proceeding because the Statement runs the risk of prejudicial effect but has no probative value.

Sierra Club, v. Midwest Generation, PCB 13-15, 2018 WL 1305838, at *3 (March 1, 2018).

9. “Material that has no probative value and may be prejudicial if admitted” is properly
excluded from Board proceedings. Sierra Club, v. Midwest Generation, PCB 13-15, 2018 WL
1305838, at *3 (March 1, 2018). In addition, inflammatory remarks that threaten to be
prejudicial are not condoned in legal proceedings. Cecil v. Gibson, 37 1ll.App.3d 710, 711, 346
N.E.2d 448, 449 (1976). The Statement is prejudicial because it distracts from Mark Quarles’
expert opinion. It has no probative value because Mr. Quarles’ expert opinions and all relevant

material are fully contained in his report, his supporting references, and other notes.

10. Maintaining the remainder of these notes while redacting the single sentence allows
Respondent to still probe the content and meaning of these notes and excludes only the material

that has no probative value and runs the risk of being prejudicial.

WHEREFORE Complainants respectfully request that the Hearing Officer order that (1)
Ms. Lydersen’s Article be excluded from further proceedings in this matter; (2) the Statement be
excluded from further proceedings in this matter; and (3) the Statement be redacted should any

party move to admit the remainder of the notes appearing at Bates Comp 70300-314.



Electronic Filing: Received, Clerk's Office 2/04/2022

Dated: February 4, 2022 Respectfully submitted,
Faith E. Bugel

1004 Mohawk
Wilmette, IL 60091
(312) 282-9119
FBugel@gmail.com

Gregory E. Wannier

2101 Webster St., Ste. 1300
Oakland, CA 94612

(415) 977-5646
Greg.Wannier@sierraclub.org

Attorneys for Sierra Club

Abel Russ

Attorney

Environmental Integrity Project
1000 Vermont Avenue NW
Washington, DC 20005
802-662-7800 (phone)
ARuss@environmentalintegrity.org

Attorney for Prairie Rivers Network

Cantrell Jones

Kiana Courtney

Environmental Law & Policy Center
35 E Wacker Dr, Ste 1600

Chicago, IL 606057
cjones@elpc.org
kcourtney@elpc.org

(312) 673-6500

Attorney for ELPC, Sierra Club and
Prairie Rivers Network

Keith Harley

Chicago Legal Clinic, Inc.
211 W. Wacker, Suite 750
Chicago, IL 60606
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312-726-2938
KHarley@kentlaw.iit.edu

Attorney for CARE
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CERTIFICATE OF SERVICE

The undersigned, Faith E. Bugel, an attorney, certifies that | have served electronically
upon the Clerk and by email upon the individuals named on the attached Service List a true and
correct copy of COMPLAINANTS’ MOITION IN LIMINE TO EXCLUDE CERTAIN
DOCUMENTS before 5 p.m. Central Time on February 4, 2022, to the email addresses of the
parties on the attached Service List. The entire filing package, including exhibits, is 18 pages.

PCB 2013-015 SERVICE LIST:

Jennifer T. Nijman

Kristen L. Gale

NIJMAN FRANZETTI LLP

10 South LaSalle Street, Suite 3600
Chicago, IL 60603
jn@nijmanfranzetti.com
kag@nijmanfranzetti.com

Abel Russ

Environmental Integrity Project
1000 Vermont Avenue NW
Washington, DC 20005
aruss@environmentalintegrity.org

Cantrell Jones

Kiana Courtney

Environmental Law & Policy Center
35 E Wacker Dr, Ste 1600

Chicago, IL 606057
cjones@elpc.org
kcourtney@elpc.org

Respectfully submitted,

Faith E. Bugel
1004 Mohawk
Wilmette, IL 60091
fbugel@gmail.com

Bradley P. Halloran,

Hearing Officer

[llinois Pollution Control Board

100 West Randolph St., Suite 11-500
Chicago, IL 60601
Brad.Halloran@illinois.gov

Gregory E. Wannier
Sierra Club Environmental Law
Program

2101 Webster St., Ste. 1300
Oakland, CA

94612
greg.wannier@sierraclub.org

Keith Harley

Chicago Legal Clinic, Inc.
211 W. Wacker, Suite 750
Chicago, IL 60606
Kharley@kentlaw.edu
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ENERGY NEWS NETWORK

Historic coal ash raises concerns at iconic Illi-

nois coal plant site

As owner NRG proposes a remediation plan for coal ash covered under state and
federal law, other, older deposits that are exempt from the laws may pose a
greater risk to water contamination and future redevelopment.

ﬂg by Kari Lydersen
” December 21, 2021

NRG’s Waukegan plant on the shore of Lake Michigan north of Chicago. Credit: ribarnica / Creative Commons

https://energynews.us/2021/12/21/historic-coal-ash-raises-concerns-at-iconic-illinois-coal-plant-site/ 1/6
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Coal ash will remain in the ground at the site of a closing coal plant on the
shores of Lake Michigan in Waukegan, Illinois.

Owner NRG explained its plans on Dec. 15 at a public meeting required under
the state’s coal ash law. Residents at the virtual meeting voiced concerns,
given that significant groundwater contamination has been documented at
the plant.

NRG officials said their modeling shows capping the coal ash in its East Pond
and leaving it in place is safe, and that groundwater flowing toward Lake
Michigan is not contaminated at levels above legal standards.

Meanwhile, older coal ash dumped long before current state and federal laws
took effect may be a bigger concern, according to environmental experts, in
terms of both groundwater contamination and limiting future redevelopment
at the site.

Coal ash has been dumped around the Waukegan coal plant since at least the
1940s, according to historical photos and other evidence introduced in years-
long legal proceedings about historic coal ash at four Illinois plants now
owned by NRG. Much of it is dispersed throughout the site, including berms
and other structural components actually built with coal ash, according to
environmentalists and legal filings.

Not only does this historic coal ash pose a risk to groundwater, advocates fear
the presence of coal ash will hamper redevelopment of the site and its
surrounding area, which has become a regional symbol of the need for and
potential of a “just transition.” Waukegan is home to at least five
Superfund sites, and the town has a largely Latinx immigrant population,
with locals increasingly mobilizing around environmental justice.

The Waukegan coal plant is slated to close next year. Residents have long
demanded a robust transition process protecting jobs and the tax base, and
expressed hopes of seeing things like a park, brewery or educational facility at
the lakefront site.

https://energynews.us/2021/12/21/historic-coal-ash-raises-concerns-at-iconic-illinois-coal-plant-site/ 2/6
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“You will never be able to put recreational or residential or any public use on
that site” with extensive buried coal ash, said Faith Bugel, an attorney
representing environmental groups that sued in 2012 regarding historic coal
ash at Midwest Generation plants, bought by NRG in 2013. “Maybe something
industrial, but Waukegan should not be burdened with more polluting
industry, or another site that has waste on it that is undeveloped.”

Closure plans

The Waukegan coal plant has two recently active ash ponds on-site, subject
to Illinois’s 2019 coal ash law and the federal coal ash rules created by 2015
legislation. One pond is nearly empty, as NRG officials explained at the Dec.
15 virtual meeting, so they propose to remove any ash and the liner, which
will be cleaned and reused for stormwater retention.

Unlike many coal ash impoundments nationwide, the other pond is also lined,
with a high-density polyethylene liner installed in 2003. NRG proposes to
close that pond leaving the 70,000 cubic yards of ash in place and cover it
with a thick artificial turf to prevent rainwater infiltration. Under the Illinois
law, the company also must monitor surrounding groundwater for at least 30
years.

The company has acknowledged in past legal proceedings that contamination
at the site is due to coal ash. At the meeting, NRG said its modeling suggests
that contaminants in groundwater around the ponds would return to near-
background levels within a decade under their proposed closure plans.

Residents entering questions into the Zoom webinar chat at the public
meeting raised concerns about proven contamination and whether it could
impact their drinking water, drawn from Lake Michigan or wells. Residents
also asked whether NRG could instead move the ash off-site, a common
demand at coal ash sites nationwide.

“Why are you capping in place at the East Pond when it is so close to our
drinking water?” asked one resident. “My concern is with extreme shore

https://energynews.us/2021/12/21/historic-coal-ash-raises-concerns-at-iconic-illinois-coal-plant-site/ 3/6
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erosion ... which Midwest Generation should be very aware of,” said another.
“We are experiencing accelerated storms in both frequency and power,” which
could hasten erosion along Lake Michigan and change groundwater flow.
(Meeting participants’ names could not be verified since NRG’s virtual format
did not allow the 65 attendees to publicly share comments or names.)

NRG officials said state officials have surveyed any impact on drinking water
and found no evidence of risk. Environmentalists’ expert witnesses have also
not found an immediate risk to drinking water, Bugel said.

At the meeting, Rich Gnat, an environmental consultant hired by NRG, said
that the groundwater contamination “concentrations we’re seeing are
generally already below groundwater drinking water standards, and by the
time they reach the area around Lake Michigan, they would not be detected in
water within the lake.”

Under the Illinois coal ash law, NRG is required to publish a summary of the
meeting and any changes made to their proposals as a result, and then their
proposals go before state regulators for approval.

Historic ash

Bugel explained that most of the coal ash repositories at Midwest
Generation’s coal plants are lined, and unlike many other companies,
Midwest Generation frequently emptied the ash and sold it for “beneficial
reuse” as construction materials and other uses.

That means Midwest Generation’s active coal ash ponds subject to the state
and federal rules were probably less likely to be contaminating groundwater
than at many other coal ash sites, she said. Since significant groundwater
contamination has still been found, environmental groups that filed the
ongoing litigation argue that historic ash — from repositories not subject to
the laws and ash scattered throughout a site — are likely to blame for the
contamination at Midwest Generation plants.

https://energynews.us/2021/12/21/historic-coal-ash-raises-concerns-at-iconic-illinois-coal-plant-site/ 4/6
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In Waukegan, they are especially focused on an area known as the Former
Slag Area or “grassy field,” where coal ash was deposited in decades past. A
1998 investigation identified contaminated groundwater coming from the
site, though Midwest Generation argued the contamination was from a
former leather tannery or a boiler facility upgradient of the former slag area.

Bugel noted that boron, found at high levels, is known as a prime indicator of
coal ash, and “that site has lots and lots of boron — boron is not coming from
the tannery, boron comes from coal ash.”

In February 2020, the Illinois Pollution Control Board ruled as part of the
historic ash litigation that Midwest Generation violated state groundwater
protections with contamination at Waukegan and other Midwest Generation
coal plant sites.

Expert testimony prepared for the Sierra Club by geologist Mark Quarles in
July 2021 cited the pollution control board’s opinion in writing: “Although
MWG was aware of contamination, MWG did not undertake any further
actions to stop or even identify the specific source(s) and had not taken
actions to further investigate historic disposal areas, install additional
groundwater monitoring wells, or complete further inspections of the ash
ponds or the land around the ash ponds in areas that showed persistent
groundwater exceedances.”

In an email to Energy News Network NRG spokesperson Dave Schrader said:
“Since Midwest Generation began operating at the Waukegan Station, it has
properly handled CCR [coal ash]. The Waukegan Station is more than 100
years old, and historic practices for handling CCR may have been different in
the past. Midwest Generation is working with Illinois EPA to investigate and
manage the Grassy Field, and there is ongoing litigation. As a result, there are
challenges to taking any actions.”

The litigation — in its ninth year — is now in the remedy phase, hammering
out what should be done to address the risk. A consultant hired by NRG in an
April 2021 report found that it would be “both technically practicable and

https://energynews.us/2021/12/21/historic-coal-ash-raises-concerns-at-iconic-illinois-coal-plant-site/ 5/6
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economically reasonable” to put a low-permeability cap on the former slag
area, at a cost of $1.9 million to $3.3 million, to reduce rainwater infiltration
and hence groundwater contamination. Schrader said NRG’s actions at the
site will depend on the ongoing proceedings before the pollution control
board.

Bugel said it’s impossible to know yet what the best solution might be for a
site with potentially widespread coal ash dispersal, so more monitoring and
study is needed.

“What we’ve said needs to be done as a first step is a deeper investigation,”
Bugel said. “Some of these areas don’t have monitoring all the way around
them. We need to know if ash is in contact with groundwater or above
groundwater, because the remedy could be different. The next step is for
Midwest Generation to do a complete nature and extent investigation with
borings and monitoring, then lay out the alternatives. The burden is on the
company to lay out all the alternatives and present back to us and the board,
and quickly. It’s hard to believe this case has been going on so long and we’re
still just fighting over getting them to do a full investigation.”

KARI LYDERSEN

Kari has written for Midwest Energy News since January 2011. She is an
author and journalist who worked for the Washington Post's Midwest
bureau from 1997 through 2009. Her work has also appeared in the New
York Times, Chicago News Cooperative, Chicago Reader and other
publications. Based in Chicago, Kari covers Illinois, Wisconsin and Indiana
as well as environmental justice topics.

More by Kari Lydersen

https://energynews.us/2021/12/21/historic-coal-ash-raises-concerns-at-iconic-illinois-coal-plant-site/ 6/6


https://energynews.us/author/klydersen/
https://newspack.pub/

Electronic Filing: Received, Clerk's Office 2/04/2022

Attachment 2


FAITH BUGEL
Attachment 2 


Electronic Filing: Received, Clerk's Office 2/04/2022
— R ) d / g?
Tt [ A (915 (2

paot it wlowons

o~ ol d Sl @ Pyt fum o

I ’Q@M‘«.\(Lv/\a/ \

|

72

B open i comad kot U toca
) 7. hese )

/Q? ? Tlewy o Jots Cr SY feet~ o

| = (lor de edidonn wfo 0y

| YA Gpo pAelt achY

733

| A/‘/w] sonely wilalo fae de adolocs Ne dyn_
V% TN T dt—"oal Sun / r

| r*CU/\"‘:Z( &4«2 Qéo OWrd Jzﬂ‘gojg /L()J
(VLLJ) | J)~q ( Z‘A*/LVQ .

oL

| Walgon S
1(\(0/9 %} /Uw)é(( S‘}LWQL/ Wﬁ> /w(o_ﬁ@ (o 9
| b e o o dvep »:}’ yuled 5@@5 Mol Steta/

B

N L BaseTo Yo 89 dtor sdes C%W’”f




-—
= . Y

i Electronic Filing: Received, Clerk's Office 2/04/2022

&Q gd’m 7. €

/‘Km\oc

RS wwers i & ol o b e e

V‘-&Qé‘e(u\ Jo \a[o \,J,\ EMLJ\ las oA MJ
Q@LOLMJL&/Q Py (9\} Al s ot

ey ot A v . eole Lo te( Ay
he sl T oy leer. g5l o

Of " o~ Pﬁe/wn«@j

fho

= &Oé(lé@&w)

- ot Lete.
dethy w0/t
/@W g5t U«Q/7 ~ Myl - ol &uch’st Lo0 L"Hﬂ/j "
. M19§7M
—fey, ey petlects

LMt ewd Qm,q@é? .

~ all g
— MO SWY\LQ —nStGr B Qg (]

Comp_70314






