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. INTRODUCTION

This Amended Petition for an Adjusted Standard (“Petition”) concerns eight existing and
former ponds located at Southern Illinois Power Cooperative’s (“SIPC”) Marion Generating
Station (“Marion Station”) in Williamson County, Illinois. These ponds are as follows: Pond 3
(including Pond 3A), Pond 4, former Pond B-3, South Fly Ash Pond, and Pond 6 (collectively, the
“De Minimis Units”), and the former Fly Ash Holding Area, the former Replacement Fly Ash
Holding Area, and the former Fly Ash Holding Area Extension (collectively, the “Former Fly Ash
Holding Units”). This Amended Petition amends the Petition for Adjusted Standard filed by SIPC
on May 11, 2021, including to reflect the results of a Pond Investigation Report for Certain Ponds
at Southern Illinois Power Company’s Marion Station (“Pond Investigation Rep.”), attached as
Ex. 292, as well as the Updated Opinion of Lisa Bradley, which is attached as Updated Ex. 28
(“Updated Bradley Op.”), and the Supplemental Declaration of Kenneth W. Liss, which attached
as Ex. 30 (“Supp. Liss Dec.”).® A redline comparison showing changes made since the initial
Petition is attached as Ex. 31.

As discussed herein, neither the De Minimis Units nor the Former Fly Ash Holding Units
are regulated “CCR surface impoundments” for purposes of Illinois’s newly enacted Standards for
the Disposal of Coal Combustion Residuals (“Part 845”). Nor are they CCR surface

impoundments regulated by the federal CCR regulations upon which Part 845 was based. None

! The De Minimis Units and the Former Fly Ash Holding Units are depicted on the Site Map prepared by
Andrews Engineering for SIPC (May 2021) (“Site Map”), Ex. 3.

2 For Exhibit 29, the Pond Investigation Report, SIPC has attached to the electronically filed
version of this Petition only the Report itself and not the appendices, as they are several hundred
pages long. Those appendices are being transmitted separately to the Board and to IEPA. See Pond
Investigation Rep., Ex. 29.

3 SIPC has attached only new or updated (labeled “Updated Ex. ™) exhibits to this Petition. All other
exhibits referred to within are attached to SIPC’s original petition.
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of these former or current ponds poses the types of risks to the environment and human health that
federal and state CCR regulations aim to address. Indeed, some of the ponds at issue closed
decades ago and have not contained water since then, while another had any water and CCR
removed years ago. Nevertheless, while discussions continue, the Illinois Environmental
Protection Agency (“IEPA”) has so far taken the incorrect position that all eight current and former
ponds are covered by Part 845.

Compliance with Part 845 is plainly not required for the ponds and former ponds at issue,
which do not fall under the definition of “CCR surface impoundment” and therefore are not
covered by Part 845. And, to the extent the Board finds that any of the units at issue are regulated
CCR surface impoundments (they are not), an adjusted standard is warranted because they differ
from the surface impoundments the Board targeted for regulation under Part 845 and the exorbitant
costs of compliance with Part 845 are not warranted in light of the fact that the units at issue pose
minimal—if any—risk to human health and the environment.

Accordingly, for the reasons set forth herein, SIPC respectfully requests that the Board
issue a finding of inapplicability with respect to the current and former ponds at issue or, in the
alternative, an adjusted standard exempting the units at issue from Part 845 requirements.

1. FACTUAL AND PROCEDURAL BACKGROUND.*

A. Nature of Petitioner’s Activity and General Plant Description

Marion Station is a gas and coal-fired power plant located approximately seven miles south

of the City of Marion in Williamson County, Illinois. See Site Map, Ex. 3. Marion Station

* The Declarations of Wendell Watson and Todd Gallenbach, Exs. 1 and 2, are provided in support of facts
stated herein regarding Marion Station and the current and former ponds at issue. SIPC’s investigation into
the facts set forth herein is ongoing, and SIPC reserves the right to further supplement or amend its
Amended Petition to reflect receipt of new or additional information.

2
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currently consists of one operating coal-fired unit (Unit 123), with a nominal capacity of 1402
mmBtu/hour, and two additional gas-fired combined-cycle units (Units 5 and 6).

Unit 123 was constructed in the early 2000s, repowering the existing steam turbine that
had been powered by retired Units 1, 2, and 3. Units 1, 2, and 3 were 33 MW coal-fired cyclone
generating units constructed in the 1960s. An additional 173 MW coal-fired unit (Unit 4) came
online in 1978. Unit 4 shut down permanently in October 2020. A 109 MW circulating fluidized
bed boiler provides steam to generating Unit 123. The two gas-fired simple-cycle units (Units 5
and 6) are nominally rated at 969 mmBtu/hr each (dependent upon ambient air temperature).
Marion Station uses Illinois basin bituminous coal for Unit 123. Since 1978, SIPC also has burned
more than ten million tons of mine waste, helping to clean up many abandoned mines.

SIPC owns 4,674 acres around Marion Station and employs seventy-eight people. Nearby
Lake of Egypt (the “Lake”) was constructed in 1963 to provide cooling water for the station’s coal-
fired generating units. The Lake provides some local public water supply and is also used for
recreational purposes, such as boating and fishing. The local water authority periodically tests the
Lake water for public use. See, e.g., Lake Egypt Water District IL 1995200, Annual Drinking
Water Quality Report (Jan. 1-Dec. 30, 2019), Ex. 4. SIPC owns several parcels bordering the
plant property. Other nearby land uses include agricultural and recreational use, including a golf
course and a country club. Shawnee National Forest is located approximately fifteen miles to the
south of Marion Station. The closest identified potential groundwater well is at the Lake of Egypt
Country Club, located more than 2,000 feet away from any pond at issue in this proceeding. That

well is up gradient from the Station’s pond system.
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B. CCR Management at Marion Station.

Coal combustion residuals (“CCR”) are a byproduct of the coal-fired power generation
process. Currently, only Unit 123 generates CCR (in the form of ash) at the Station. One hundred
percent of the CCR generated from Unit 123 is handled dry and used for mine reclamation
beneficial use off-site. Unit 123 controls SO2 through its combustion process, and thus, no
scrubber is needed.

There is no wet handling of CCR generated from current operations at Marion Station.
While in operation, prior Units 1, 2, and 3 generated CCR in the form of fly ash and bottom ash.
Former Unit 4 generated CCR in the form of fly ash and bottom ash, as well as scrubber sludge
from an SO2 scrubber installed around 1978. This was the first wet SO2 scrubber installed in
Illinois—and one of the first in the nation—and reflects SIPC’s early environmental commitment,
which continues to this day. The historic handling, storage, and disposal of CCR at Marion Station

is described below.

1. Fly Ash.

SIPC began collecting fly ash from former Units 1, 2, and 3 after installing electrostatic
precipitators (“ESPs”)® at each unit in 1975 in accordance with the Clean Air Act.® Because Units
1, 2, and 3 were cyclone units, they generated relatively small amounts of fly ash as compared to
other types of coal-fired boilers. Cyclone boilers produce less than twenty-five percent of the fly

ash pulverized coal units produce.

® ESPs are control devices that capture particulate matter in the exhaust gas, including fly ash.
® Prior to installation of the ESPs, most of the fly ash from Units 1, 2, and 3 would have been expected to
exit the stack with exhaust gases, and only minimal amounts of fly ash may have been collected from the
cyclone Units 1, 2, and 3. On information and belief, any minimal amounts of fly ash collected would
likely have been conveyed to Pond 1, Pond 2, or the Initial Fly Ash Holding Area, which had an outlet to
Pond 3.

4
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Between 1975 and 1978, on information and belief, fly ash was collected wet using a
hydroveyer system and conveyed to an area labeled on historic documents as a “fly ash holding
area” (the “Initial Fly Ash Holding Area”) located just to the west of Pond 3. See Site Map, EX.
3. In 1977, SIPC received a permit from IEPA to abandon and cover the Initial Fly Ash Holding
Area and to construct an additional holding area for fly ash (the “Replacement Fly Ash Holding
Area”). See IEPA Water Pollution Control Permit, No. 1977-EN-5732 (Nov. 14, 1977) (“1977
Permit”), Ex. 5.

In 1978, Unit 4 was constructed. Around the same time the hydroveyer system was
modified to allow for dry collection of fly ash. From 1978 until 2003, most of the fly ash collected
from Unit 4 was collected dry using the hydroveyer system. Most of that fly ash was disposed of
at a former on-site, permit-exempt landfill (“Former Landfill”), often mixed with scrubber sludge
as discussed further below.

Also around 1978, documents indicate that SIPC constructed the Replacement Fly Ash
Holding Area to the North of Pond 2. See 1977 Permit, Ex. 5. The Replacement Fly Ash Holding
Area likely received spent water from the hydroveyer system, which is believed to have contained
only de minimis amounts of fly ash. See Letter from SIPC to IEPA (July 27, 1982), Ex. 6. On
information and belief, the Replacement Fly Ash Holding Area also was designated to receive
sluiced fly ash from Unit 4 during intermittent emergencies in which the fly ash was unable to be
conveyed to the Former Landfill. 1d.

In or around 1981, SIPC received a permit from IEPA to build a fly ash holding area
extension (the “Fly Ash Holding Area Extension”), to the west of the Replacement Fly Ash
Holding Area, and a berm around a portion of the Former Landfill area that received fly ash and

scrubber sludge from Unit 4. See IEPA Water Pollution Control Permit, No. 1981-EN-2776-1
5
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(Oct. 13, 1981) (*1981 Permit”), Ex. 7. That bermed area collected storm water runoff from the
landfill, and that collected water eventually became what is now denominated as Pond 6 (discussed
infra).

On information and belief, between 1978 and 1985, limited fly ash from Units 1, 2, and 3’
may have been sluiced to the Replacement Fly Ash Holding Area. In 1985, former Pond A-1 was
constructed. After 1985, water from the hydroveyer system and, on information and belief, any
fly ash from Units 1, 2, and 3 were conveyed to Pond A-1 or, in limited cases of Pond A-1 outrages
between 1985 and 2003 (see infra at 12-13), Pond B-3. See, e.g., Letter from SIPC to IEPA (Sept.
16, 1993) (“1993 Letter”), Ex. 8.

On information and belief, the Replacement Fly Ash Holding Area and the Fly Ash
Holding Area Extension stopped receiving wastes after former Pond A-1 was built. Subsequently,
those two units were drained of water—other than occasional storm water runoff—and, by the
early 1990s, were covered at least in part by the Former Landfill. Currently, the area that
previously contained those units is within the landfill cover area that SIPC has proposed to IEPA,
as described further below. Declaration of Kenn Liss (“Liss Dec.”), Ex. 9; see also Andrews
Engineering, SIPC’s Proposed Closure Plan for IEPA Site No. 199055505 (Dec. 16, 2020)
(“Former Landfill Closure Plan”), Ex. 10.

In 2003, SIPC repowered the old boilers 1, 2, and 3 with a Circulating Fluidized Bed
(“CFB”), now referred to as Unit 123. The CFB allowed SIPC to convert its fly ash system to one
hundred percent dry ash handling and disposal and ended even the minimal wet fly ash discharge

that had previously occurred at Marion Station.

" Units 1, 2 and 3 were run infrequently after the installation of Unit 4.
6
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2. Scrubber Sludge.

Unit 4 came online in 1978 and produced scrubber sludge, which was predominately
calcium sulfite. The scrubber sludge was mixed with fly ash, and moved via a conveyer to the
Former Landfill, which ceased accepting waste prior to October 2015 and for which SIPC has
submitted a landfill closure plan to IEPA at IEPA’s request (see infra at 15-16). Former Landfill
Closure Plan, Ex. 10. In 2009, the scrubber was modified to a forced oxidation system, which
produced calcium sulfate, better known as gypsum. One hundred percent of the gypsum generated
at Marion Station was sold as an agricultural modifier or an ingredient for cement. With the closure
of Unit 4, Marion Station no longer generates scrubber sludge or gypsum.

3. Bottom Ash.

Historically, bottom ash from now-retired Units 1, 2, 3, and 4 was sluiced to Ponds 1 and
2. 0On information and belief, SIPC sold one hundred percent of its bottom ash to shingle
manufactures, grit blasting companies, and local highway departments for more than forty years.
For almost the entire lives of the ponds, the water in Ponds 1 and 2, from which bottom ash was
removed, discharged to Pond 4 and, from there, through permitted Wastewater Discharge Outfall
002. Beneficial use Ponds 1 and 2 are no longer in use with the closure of Unit 4 and are
undergoing closure. Ash from Unit 123’s fluidized bed boiler is handled dry and beneficially used
offsite.

4, Other Non-CCR Waste Streams.

Minor other non-CCR waste streams from the Marion Station, including air heater wash
water and flue gas desulfurization decant excess water, were historically discharged to the former
Emery Pond. Former Emery Pond was built in the late 1980s as a storm water storage structure
for drainage from the adjacent plant area, including the more recent Gypsum Loadout Area. See

7



Electronic Filing: Received, Clerk's Office 09/02/2021

Hanson, Emery Pond Corrective Action and Selected Remedy Plan, Including GMZ Petition (Mar.
29, 2019), Ex. 11. Process waste water discharges to former Emery Pond have ceased and any
water or CCR in the former Emery Pond has been removed pursuant to closure and related plans
overseen by IEPA. Former Emery Pond’s closure has been conducted consistent with Part 257,
and although the field work was completed before adoption of Part 845, the closure was generally
consistent with Part 845 as well. A new storm basin is located in the area of former Emery Pond.

C. The Ponds Subject to This Petition.

This Petition concerns the De Minimis Units: five current or former ponds at SIPC’s
Marion Generating Station—the South Fly Ash Pond, Pond 3 (including Pond 3A), Pond 6, Pond
4 and Pond B-3, which have contained only de minimis, if any, amounts of CCR. These current
and former ponds are described in Section C.1. This Petition also addresses the Former Fly Ash
Holding Units: three former fly ash ponds that closed and were dewatered decades ago and are
now part of the Former Landfill, which are described below Section C.2.

1. The De Minimis Units.

A map showing the location of the De Minimis Units is attached to SIPC’s May 11, 2021
Petition. Site Map, Ex. 3. As discussed below, none of the De Minimis Units receive or received
meaningful direct discharges of CCR and, to the extent they contain CCR as a result of limited
historic or incidental discharges, such CCR should be de minimis in light of historic practices. In
addition, as discussed infra at 30-32, Haley & Aldrich, Inc., on behalf of SIPC, has completed an
investigation of the De Minimis Units pursuant to an investigation protocol negotiated with IEPA,
which confirmed that the De Minimis Units contain only de minimis amounts of CCR and thus are

not the types of units that were intended to be regulated under Part 257 or Part 845, and do not
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pose an appreciable threat to human health or the environment warranting regulation under Part
845. See infra at 30-32; see also Pond Investigation Rep., Ex. 29.

South Fly Ash Pond — The South Fly Ash Pond was built around 1989 as a potential

replacement for Pond A-1, in case one was needed. See IEPA Water Pollution Control Permit, No.
1989-EN-3064 (May 17, 1989), Ex. 12. Ultimately, Pond A-1 did not need replacement and
operated until 2003, as described above. The South Fly Ash Pond has historically received decant
water from former Emery Pond, which has ceased since former Emery Pond stopped receiving
process waste water discharges in the Fall of 2020. No fly ash, bottom ash, or scrubber sludge
was ever directly sent to or placed into the South Fly Ash Pond. If the pond received any CCR
throughout its life, it was de minimis, consisting only of any residual CCR in pond overflow or
storm water.

The Pond Investigation Report confirms that the South Fly Ash Pond contains minimal
sediments, with a mean sediment thickness of approximately 1.57 feet, representing approximately
11 percent of historic pond volume®. See Pond Investigation Rep., Ex. 29 at 7. That is far less
than the amount of sediment present in a typical CCR surface impoundment which is used for the
storage, treatment or disposal of CCR. Id. at 7-8 (“In Haley & Aldrich’s experience, for typical
CCR impoundments, the volume of CCR materials is often a major portion (>50%) of the overall

impoundment volume.”). Further, of that small amount of sediment, only a fraction (ranging from

8 As explained in the Pond Investigation report, the South Fly Ash Pond’s water level was lowered for
operational reasons during the time the bathymetric survey. See EX. 29 at 7. As a point of comparison,
Haley & Aldridge also estimated sediment volume as a percentage of pond volume using the 2007 pond
elevation for the South Fly Ash Pond and Pond 4, which was determined to be more representative of
historical conditions. See id.

9
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10 percent to 64 percent in the sediment samples that were taken from the South Fly Ash Pond) is
estimated to include CCR material. Id. at 14.

Pond 3 (including 3A) — Water from the South Fly Ash Pond is permitted to flow to Pond

3, then Ponds 6 and 4, before discharging through Outfall 002.° See IEPA Reissued National
Pollutant Discharge Elimination System Permit, No. 1L0004316 (February 1, 2007) (“2007
NPDES Permit”), Ex. 13. On information and belief, Pond 3 may have received some overflow
from the Initial Fly Ash Holding Area and later the Fly Ash Holding Area Extension. See IEPA
Water Pollution Control Permit, No. 1973-ED-1343-OP (June 1973), Ex. 14. Pond 3 also received
storm water runoff, coal pile runoff, and water from the plant’s floor drains. Later, by 1982, a
berm was built within Pond 3 to separate Pond 3 from the pond now known as Pond 3A.

Pond 3 has been cleaned to remove pond sediment and debris, including vegetation,
twice—once in 2006 and again in 2011. Pond 3A was drained of water and cleaned of debris and
sediment in 2014. Those cleanings would also have removed any CCR that may have collected in
the pond from historic operations. Starting around 2007, SIPC built a berm around Pond 3 to
prevent landfill runoff from reaching that pond. Since the pond’s last cleanings, any CCR that has
entered Pond 3 or Pond 3A is de minimis, such as through storm water, potential overflow from
South Fly Ash Pond, or air deposition; no ash has been placed in the pond for treatment, storage,
or disposal.

The Pond Investigation Report confirms that Pond 3 (including 3A) contains minimal
sediments, with a mean sediment thickness of approximately 1.38 feet in Pond 3 and 1.45 feet in

Pond 3A, representing approximately 9 percent and 13.3 percent of pond volume, respectively.

9 SIPC timely applied for NPDES permit renewal and is currently working with IEPA on permit reissuance.
10
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See Pond Investigation Rep., Ex. 29 at 7. That is far less than the amount of sediment present in a
typical CCR surface impoundment which is used for the storage, treatment or disposal of CCR.
Id. at 7-8 (“In Haley & Aldrich’s experience, for typical CCR impoundments, the volume of CCR
materials is often a major portion (>50%) of the overall impoundment volume.”). Further, of that
small amount of sediment, only a fraction (ranging from 20 percent to 34 percent in the samples
that were taken from Pond 3/3A) is estimated to include CCR material. Id. at 14.

Pond 6 — Pond 6 was developed to manage storm water associated with the Former Landfill
at the facility and grew within a berm built for runoff capture that was addressed in a 1982
construction permit. Originally, Pond 6 discharged through Outfall 001. In or around 1993, in
accordance with another IEPA-issued permit, SIPC extended Pond 6 and installed pumps to pump
water from Pond 6 to Pond 4, where it then discharged through Outfall 002 to Little Saline Creek.
See 1993 Letter, Ex. 8. Outfall 001 was subsequently eliminated. Any CCR discharges Pond 6
received throughout its life were de minimis, consisting of incidental amounts of CCR inflow from
other ponds and storm water runoff. Pond 6 was not designed to accumulate CCR and liquids or
to treat, store, or dispose of CCR.

The Pond Investigation Report confirms that Pond 6 contains minimal sediments, with a
mean sediment thickness of approximately 0.84 feet, representing approximately 8.2 percent of
pond volume. See Pond Investigation Rep., Ex. 29 at 7. That is far less than the amount of
sediment present in a typical CCR surface impoundment which is used for the storage, treatment
or disposal of CCR. 1d. at 7-8 (“In Haley & Aldrich’s experience, for typical CCR impoundments,
the volume of CCR materials is often a major portion (>50%) of the overall impoundment

volume.”). Further, of that small amount of sediment, only a fraction (ranging from 30 percent to
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53 percent in the samples that were taken from Pond 6) is estimated to include CCR material. Id.
at 14.

Moving forward, Pond 6 is expected to receive non-CCR runoff from the Former Landfill,
and SIPC plans to manage Pond 6 in conjunction with the closure and post-closure management
requirements of Part 811 with IEPA oversight.

Pond 4 - Pond 4 has primarily served two purposes at the facility: to receive decant water
from Ponds 1 and 2, when they were in operation before Unit 4’s shutdown, and to receive coal
pile runoff. Pond 4 currently receives overflow from Pond 6 and discharges through Outfall 002
into the Little Saline Creek.

During an outage in 2012, Pond 4 was cleaned down to the clay, removing plant debris and
any ash and coal fines that may collected in the pond. Since its cleaning in 2012, any CCR that has
entered Pond 4 is de minimis, such as through storm water, overflow from Pond 6, or air deposition.

The Pond Investigation Report confirms that Pond 4 contains minimal sediments, with a
mean sediment thickness of approximately 1.67 feet, representing approximately 10.9 percent of
pond volume. See Pond Investigation Rep., Ex. 29 at 7. That is far less than the amount of
sediment present in a typical CCR surface impoundment which is used for the storage, treatment
or disposal of CCR. Id. at 7-8 (“In Haley & Aldrich’s experience, for typical CCR impoundments,
the volume of CCR materials is often a major portion (>50%) of the overall impoundment
volume.”). Further, of that small amount of sediment, only a fraction (ranging from 25 percent to
68 percent in the samples that were taken from Pond 4) is estimated to include CCR material. Id.
at 14.

Pond B-3 — Pond B-3 was built by 1985 and was used primarily as a secondary pond to

Pond A-1. Pond A-1 received some fly ash (as described above) and coal pile runoff until 2003,
12
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at which time all fly ash was handled dry and the runoff was directed to Pond 4. During periodic,
intermittent outages of Pond A-1, Pond B-3 may have received some discharges of fly ash from
Units 1, 2, and 3 prior to their shut down in 2003. On information and belief, Pond A-1 was taken
offline at most three to four times between 1985 and 2003, and each of those outages lasted
approximately two weeks. Most (or all) of those outages would have occurred during boiler
shutdowns, when Marion Station was operating at less than full capacity and generating less ash.
Accordingly, any fly ash sluiced to Pond B-3 during these intermittent outages would have been
minimal.

In 2017, Pond B-3 was cleaned out down to the clay and has not held water since that time.
A BTU analysis showed the material removed had a heat content comparable to coal—not CCR—
and at least a portion of the material was consumed for energy production.

Because former Pond B-3 no longer holds any significant amount of water, except in a
small area of the former pond where storm water may collect after storms before drainage and
evaporation, it was not able to be included as part of the bathymetric survey conducted in
conjunction with the pond investigation. However, Haley & Aldridge performed an analysis of
two samples taken of a berm associated with former Pond B-3 in conjunction with the pond
investigation report, as well as nine samples taken in 2017, and concluded that those samples

contained little, if any, CCR material.}° See Pond Investigation Rep., Ex. 29 at 12.

10 Hanson Engineering, which performed the bathymetric survey and collected the data analyzed in the
Pond Investigation Report, attempted to take a soil boring from the area of former Pond B-3 but was unable
to access the agreed-upon IEPA sampling location. See Pond Investigation Rep. Ex. 29 at 6.
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2. The Former Fly Ash Holding Units.

As discussed below, the Former Fly Ash Holding Units no longer contain water and are
covered by the Former Landfill (or, in the case of the Fly Ash Holding Area Extension, a
combination of dry CCR disposed in the landfill area, as well as sediments and other materials
cleaned out from the pond system). The Former Fly Ash Holding Units were located within the
green area on the site map attached to SIPC’s May 11, 2021 original Petition. Site Map, Ex. 3.

The Initial Fly Ash Holding Area — On information and belief, the Initial Fly Ash Holding

Area received wet fly ash that was collected from Units 1, 2, and 3 until approximately 1977. In
October 1977, IEPA issued a permit to SIPC for the Replacement Fly Ash Holding Area with a
condition that required the Initial Fly Ash Holding Area to be abandoned and covered. See 1977
Permit, Ex. 5. In the early 1990s, plant personnel observed that while storm water might on
occasion collect for short periods after precipitation, the Initial Fly Ash Holding Area contained
no pond or other area that continuously held water. Further, as of that time, the area was covered
by a combination of the Former Landfill and a soil/vegetation cover. Based upon these area
observations and in light of the “abandon and cover” permit condition, SIPC believes that the area
was covered before the 1990s pursuant to the permit condition.

The Replacement Fly Ash Holding Area — In October 1977, IEPA issued a permit to SIPC

to construct the Replacement Fly Ash Holding Area to the north of Pond 2. See 1977 Permit, Ex.
5. On information and belief, the Replacement Fly Ash Holding Area likely received spent water
from the hydroveyer system, which likely contained de minimis amounts of fly ash. The
Replacement Fly Ash Holding Area also may have received discharges of fly ash from Units 1, 2,
and 3 prior to the construction of Pond A-1 in 1985. On information and belief, the Replacement

Fly Ash Holding Area may have also been designated to receive sluiced fly ash from Unit 4 during
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intermittent emergencies in which the fly ash was unable to be conveyed to the Former Landfill.
It is unknown whether the Replacement Fly Ash Holding Area ever received sluiced fly ash from
Unit 4 during emergencies. By the early 1990s, the Replacement Fly Ash Holding Area had been
drained of water and was covered by the Former Landfill.

The Fly Ash Holding Area Extension — In or around 1982, SIPC received a permit from

IEPA to construct the Fly Ash Holding Area Extension to the west of the Replacement Fly Ash
Holding Area and build a berm around a portion of the Former Landfill area that received fly ash
and scrubber sludge from Pond 4. See 1981 Permit, Ex. 7. The extent to which the Fly Ash
Holding Area Extension actually received any fly ash is unknown. By the early 1990s, the Fly
Ash Holding Area Extension also did not hold water and was covered in part by the Former
Landfill. The remaining area was covered by soil and other material from the plant, including
debris cleaned from the pond system.

All three Former Fly Ash Holding Units are in the area of the Former Landfill. See Site
Map, Ex. 3. These units were included in the landfill area and thus, were of part of the Former
Landfill operation for decades before the landfill ceased operating in 2015. At least most of the
area that at one time encompassed these units when operating was covered by 1991, and the entire
area was covered before October 2015 by landfill material, which included dry CCR, soil, and
sediments. As discussed above, use of the Former Landfill is believed to have started around 1978
for scrubber sludge and fly ash disposal. SIPC estimates that the maximum volume of scrubber
sludge and ash deposited in the Former Landfill was approximately 1.5 million cubic yards.

In September of 1992, SIPC submitted to IEPA an Initial Facility Report (“IFR”) for the
Former Landfill. See IEPA Initial Facility Report — for On-Site Facilities (Sept. 18, 1992), Ex. 15.

In 1993, SIPC installed groundwater monitoring wells around the Former Landfill in accordance
15
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with Illinois landfill regulations. After that time, SIPC submitted annual groundwater monitoring
reports to IEPA pursuant to the landfill regulations. Because the Former Landfill did not receive
CCR after the effective date of 40 C.F.R. Part 257, the landfill is not subject to the requirements
of Part 257. See 40 C.F.R. § 257.50(d).

As discussed below, in March 2020, IEPA issued a Violation Notice (“\VVN”) for the Former
Landfill, alleging violations of Section 21 of the Illinois Environmental Protection Act (“the Act”),
the Illinois landfill regulations, and groundwater quality standards, and listing several remedial
actions SIPC could take to resolve the alleged violations. See IEPA Violation Notice L-2020-
00035 (Mar. 20, 2020) (“2020 Landfill VN”), Ex. 16. In December 2020, and in response to
IEPA’s request, SIPC submitted a landfill closure plan to IEPA consistent with the Illinois landfill
regulations for closure cited by IEPA in the landfill VN (2020 Landfill VN, Ex. 16), and since that
time, SIPC has negotiated some elements of that plan with IEPA. SIPC is ready to proceed with
that landfill closure plan as soon as it receives IEPA’s approval.

As set forth in the proposed landfill closure plan, SIPC intends to close the Former Landfill
in accordance with the requirements of 35 Ill. Admin. Code § 811.314. At a minimum, the final
proposed cover system for the Former Landfill will consist of a conventional soil cap with a
minimum thickness of 6 feet (3-foot low-permeability layer overlain by a 3-foot final protective
layer) or an alternate geosynthetic cap with a minimum thickness of 4 feet consisting from the
bottom up of the following: 1-foot thick low-permeability layer, 40-mil linear low-density
polyethylene (LLDPE) geomembrane, a double-sided geocomposite drainage layer and a 3-foot
final protective layer. The proposed Former Landfill cover includes the area that once contained

the Former Fly Ash Holding Units. See Former Landfill Closure Plan, Ex. 10, Figure B-05.
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Despite issuing a VN to SIPC for alleged violations of landfill regulations, IEPA now
appears to argue—apparently based on its proximity to the Former Fly Ash Holding Units—that
the Former Landfill (which has been treated by SIPC and regulators as a landfill for more than
thirty years) meets the definition of a CCR surface impoundment, “a natural topographic
depression, man-made excavation, or diked area, which is designed to hold an accumulation of
CCR and liquids, and the surface impoundment treats, stores, or disposes of CCR,” under a rule
that became effective as of April 21, 2021 (and which explicitly exempts CCR landfills from
coverage). As discussed infra at Part I11.B, IEPA’s position is incorrect. In addition, this
development has delayed finalization and execution of SIPC’s proposed landfill closure plan.

D. The Federal CCR Rule and the WIIN Act.

CCR disposal is regulated at the federal level pursuant to Part 257, which was promulgated
on April 17, 2015. See Hazardous and Solid Waste Management System; Disposal of Coal
Combustion Residuals from Electric Utilities, 80 Fed. Reg. 21,302 (April 17, 2015) (“Final Rule™),
attached in relevant part as Updated Ex. 17. Part 257 was promulgated pursuant to the federal
Resource Conservation and Recovery Act, Subtitle D and includes comprehensive technical
requirements for regulated CCR landfills and CCR surface impoundments. Part 257 defines a
“CCR surface impoundment” as “a natural topographic depression, man-made excavation,
or diked area, which is designed to hold an accumulation of CCR and liquids, and the unit treats,
stores, or disposes of CCR.” 40 C.F.R. § 257.53.

In December 2016, the President signed the Water Infrastructure Improvements for the
Nation Act (the “WIIN Act”), Pub. L. No 114-322 (2016). The WIIN Act authorized states to
adopt permit programs that, upon approval by the U.S. Environmental Protection Agency (U.S.

EPA), may operate in lieu of Part 257. 42 U.S.C. 8§ 6945(d)(1)(B). State programs must be as
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protective as Part 257. 1d. § 6945(d)(1)(B)(ii). The WIIN Act further allows U.S. EPA to enforce
violations of the Part 257 and requires U.S. EPA to develop a federal permitting program for CCR
surface impoundments that would apply in states that elect not to seek approval of a state CCR
permitting program. 42 U.S.C. 8 6945(d)(2)(B).

E. The Illinois CCR Act and Part 845.

On July 30, 2019, the Illinois Legislature adopted the Illinois Coal Ash Pollution
Prevention Act (“lllinois CCR Act”). 415 Ill. Comp. Stat. 5/22.59. In the findings section of that
Illinois CCR Act, the Legislature stated that “CCR generated by the electric generating industry
has caused groundwater contamination and other forms of pollution at active and inactive plants
throughout this State,” and “environmental laws should be supplemented to ensure consistent,
responsible regulation of all existing CCR surface impoundments[.]”** 415 IIl. Comp. Stat
5/22.59(a)(3), (4).

The Illinois CCR Act copied Part 257’s definition of a CCR surface impoundment: “a
natural topographic depression, man-made excavation, or diked area, which is designed to hold an
accumulation of CCR and liquids, and the unit treats, stores, or disposes of CCR.” 415 Ill. Comp.
Stat. 5/3.143. A pond that does not satisfy this definition is not subject to Part 257 or the Illinois
CCR Act.

The Illinois CCR Act prohibits any person from allowing the discharge of contaminants

from a CCR surface impoundment to the environment so as to cause a violation of the Illinois CCR

Act; requires owner and operators of CCR surface impoundments to obtain construction permits

11 Prior to passage of the Illinois CCR Act, most CCR surface impoundments in Illinois were regulated as
waste water treatment units. See R 2020-019, In the Matter of Standards for the Disposal of Coal
Combustion Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845, IEPA’s Statement
of Reasons (Mar. 30, 2020) (“IEPA Statement of Reasons”), Ex. 18 at 4.
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from IEPA,; requires IEPA approval prior to closing any CCR surface impoundment; and requires
post-closure financial assurance for closed CCR surface impoundments.t? 415 1ll. Comp. Stat.
5/22.59(b), (d), (f).

The Illinois CCR Act also set forth a fee regime, pursuant to which covered CCR surface
impoundment owners and operators must pay initial and annual fees to IEPA for certain closed
CCR surface impoundments, as well as those that have not completed closure. 415 Ill. Comp. Stat.
5/22.59(j). The Illinois CCR Act also required the Board to adopt rules governing CCR surface
impoundments that must be at least as protective and comprehensive as Part 257. See 415 Il
Comp. Stat. 5/22.59(g).

F. The Part 845 Rulemaking.

On March 30, 2020, IEPA proposed regulations titled “Standards for the Disposal of Coal
Combustion Residuals in Surface Impoundments” to be included as Part 845 of lllinois
Administrative Code’s Title 35. According to the Statement of Reasons issued with the proposed
regulations,

The foremost purpose and effect of this regulatory proposal is to fulfill Illinois
EPA’s statutory obligation to propose CCR rules consistent with the requirements
in Section 22.59(g). The second purpose and effect of this regulatory proposal is
to protect the groundwater within the state of Illinois. . . . Groundwater has an
essential and pervasive role in the social and economic well-being of Illinois, and
IS important to the vitality, health, safety, and welfare of its citizens. This rule has
been developed based on the goals above and the principle that groundwater
resources should be utilized for beneficial and legitimate purposes. See 415 ILCS
55/1 et seq. Its purpose is to prevent waste and degradation of Illinois’
groundwater. The proposed rule establishes a framework to manage the
underground water resource to allow for maximum benefit of the State.

12 The Illinois CCR Act’s financial assurance requirements do not apply to SIPC because it is a not-for-
profit electric cooperative. 415 Ill. Comp. Stat. 5/22.59(f).
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IEPA Statement of Reasons, Ex. 18 at 10 (emphasis added)®. IEPA’s Statement of Reasons
attached a list of “power generating facilities with CCR surface impoundments [that] may be
affected by Illinois EPA’s proposed rule.” 1d. at 36-37. IEPA indicated, incorrectly, on that list
that Marion Station includes nine CCR surface impoundments. Id. at 37.

The Board held two sets of hearings and received 138 written public comments on the
proposed rules. SIPC submitted public comments to the Board on September 25, 2020. In those
comments, SIPC stated that only one of the units at Marion Station of the nine ponds then identified
by IEPA—former Emery Pond (which is not at issue in this Petition)—is actually a CCR surface
impoundment as defined in the then-proposed regulations, the Illinois CCR Act, and Part 257. See
R 2020-019, In the Matter of Standards for the Disposal of Coal Combustion Residuals in Surface
Impoundments: Proposed new 35 Ill. Adm. Code 845, SIPC Comments to Illinois Pollution Control
Board (Sept. 25, 2020), Ex. 19.

G. The Board’s Opinion and the Final Rule.

The Board issued its Second Notice Opinion and Order (“Second Notice Opinion™) on
February 4, 2021. The Second Notice Opinion largely adopted IEPA’s proposed rules, including
its definition of “CCR surface impoundment” as a “natural topographic depression, man-made
excavation, or diked area, which is designed to hold an accumulation of CCR and liquids, and the
surface impoundment treats, stores, or disposes of CCR.” R 2020-019, In the Matter of Standards
for the Disposal of Coal Combustion Residuals in Surface Impoundments: Proposed new 35 IlI.

Adm. Code 845, Illinois Pollution Control Board’s Second Notice Opinion and Order at 11 (Feb.

13 For all citations to R 2020-019 rulemaking materials—except Board orders and the final Part 845—we
provided excerpted documents including only the relevant and cited page numbers, which were attached to
SIPC’s May 11, 2021 Petition. The page number cited here, and for all R 2020-019 materials, is the page
number of the document, not the page number of the exhibit.
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4, 2021) (“Second Notice Opinion and Order”); see also 35 Ill. Admin. Code § 845.120. Thus the
Board, like the legislature in the Illinois CCR Act, adopted Part 257’s definition of “CCR surface
impoundment.”

The final Part 845 also adopted the following definitions that are relevant to the instant
petition:

“Existing CCR surface impoundment” means a CCR surface impoundment in

which CCR is placed both before and after October 19, 2015, or for which

construction started before commenced prior to October 19, 2015 and in which

CCR is placed on or after October 19, 2015. A CCR surface impoundment has

started commenced construction if the owner or operator has obtained the federal,

State, and local approvals or permits necessary to begin physical construction and

a continuous on-site, physical construction program had begun before prior to
October 19, 2015.

“Inactive CCR surface impoundment” means a CCR surface impoundment in

which CCR was placed before but not after October 19, 2015 and still contains

CCR on or after October 19, 2015. Inactive CCR surface impoundments may be

located at an active facility or inactive facility.

35 Ill. Admin. Code 8§ 845.120. The Board declined industry’s request to adopt a new
definition of de minimis units in Part 845, at least in part because it did not want to “create” new
language that was not in Part 257, which could create inconsistency. Second Notice Opinion and
Order at 14-15. In so doing, the Board appeared to recognize that such units may not be subject
to Part 845, just as such units are not subject to Part 257, because they are not “CCR surface
impoundments.” The Second Notice Opinion suggested that there is authority to determine such
units are not covered CCR surface impoundments subject to Part 845, and that operators of de

minimis units could—if necessary—petition for a variance or an adjusted standard from Part 845

if it disagrees with how the IEPA characterized a unit:
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Regulatory relief mechanisms are available to owners and operators when they

disagree with an IEPA determination concerning whether a unit is a CCR surface

impoundment. In those instances, an owner or operator may seek an adjusted
standard or a variance from the Board
Id. at 14.

Following approval by the Joint Committee on Administrative Rules (“JCAR”), the Board
adopted Part 845 as final on April 15, 2021, with an effective date of April 21, 2021. See R 2020-
019, In the Matter of Standards for the Disposal of Coal Combustion Residuals in Surface
Impoundments: Proposed new 35 Ill. Adm. Code 845, Illinois Pollution Control Board’s Final

Order Adopted Rule (Apr. 15, 2021) (“Final Order™).

H. The Violation Notices

SIPC has received, over the course of the past three years, three VNs from IEPA that are
relevant to this Petition.*

1. The Pond VNs.

On July 28, 2020, IEPA issued VN No. W-2020-00046 (the “Initial Fee VN”) to SIPC
alleging that SIPC failed to pay initial fees for current and former ponds at Marion Station that
IEPA alleged were CCR surface impoundments that had not completed closure by the effective
date of the Illinois CCR Act. See IEPA Violation Notice W-2020-00046 (July 28, 2020), Ex. 20.
Specifically, the VN alleged that SIPC had not paid initial fees for Ponds 1, 2, 3, 4, 6, A-1, B-3,
and South Fly Ash Pond. Relevant to this Petition, SIPC explained in response to IEPA’s VN that

Ponds 3, 4, 6, B-3, and South Fly Ash Pond do not meet the definition of a “CCR surface

14 By a letter dated July 3, 2018, IEPA also issued a VN to SIPC pursuant to Section 31(a)(1) of the Act
(Violation Notice No. W-2018-00041), alleging violations of groundwater quality standards for various
constituents based on groundwater sampling at monitoring wells surrounding or near former Emery Pond.
As discussed supra, SIPC closed former Emery Pond by removal pursuant to an IEPA-approved closure
compliant with Part 257, and it is not included in this Petition.
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impoundment” under the Illinois CCR Act, including because they are de minimis ponds. SIPC
proposed, but IEPA rejected, terms for a compliance commitment agreement to resolve the alleged
violations. For the three ponds, all no longer in operation and at issue in the VN but not this
Petition—Ponds 1, 2, and A-1, SIPC denies they are regulated CCR surface impoundments*® but
is still discussing them with IEPA.

On December 16, 2020, IEPA issued another VN, No. W-2020-00087 (the “Annual Fee
VN”), this time alleging that SIPC failed to pay annual fees as required by the Act for the same
current and former ponds at issue in VN No. W-2020-00046. See IEPA Violation Notice W-2020-
00087 (Dec. 16, 2020), Ex. 21. Again, SIPC responded, denying the allegations but proposing
terms for a compliance commitment agreement to resolve the alleged violations. 1EPA again
rejected SIPC’s proposal. SIPC remains in active negotiations with IEPA regarding the allegations
in the Annual Fee VN.

As discussed infra at Part 111.A, SIPC believes the history of the De Minimis Units, alone,
makes clear that they are not CCR surface impoundments and should not be subject to the
requirements of Part 845. In addition, IEPA requested, and SIPC agreed, that SIPC complete a
pond investigation pursuant to an agreed protocol designed to yield information related to whether
the five De Minimis Units at issue in this Petition qualify as excluded de minimis units. The
investigation was intended to gather information related to the extent and composition of the

sediments in the De Minimis Units.

15 SIPC has explained to IEPA in response to the VN why the other three ponds are not regulated CCR
surface impoundments: former Ponds 1 and 2 temporarily contained, when in operation, beneficially used
CCR, as discussed above, and water, and CCR was removed from Pond A-1 before October 2015.
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The pond investigation involved (1) completion of a bathymetric survey to determine the
amount of sediments below water in the De Minimis Units (with the exception of former Pond B-
3, which no long holds water); and (2) analysis of pond sediments to determine whether and to
what extent they contain CCR. At the request of IEPA, soil borings were also taken from the
berms associated with Ponds 3 (including 3A), B-3, and 4.1° Field work and data collection was
completed by Hanson Engineering, Inc. Haley & Aldridge analyzed the results and authored the
report. SIPC provided an initial version of that report to IEPA on August 6, 2021. H&A
subsequently updated the report following a call with IEPA, including to address questions raised
by IEPA, and that updated version is the version attached as Ex. 29.

As discussed supra at Part C.1., the results of the pond investigation confirm that the De
Minimis Units are not CCR surface impoundments under Part 845 (or under Part 257). As
discussed infra, the results of that investigation also confirm that the De Minimis Units do not
have a material adverse effect on groundwater at Marion Station. In short, the Pond Investigation
Report confirms that (1) only a fraction of the relatively thin sediment layer present in the De
Minimis Units is CCR material; (2) the De Minimis Units are the type of “de minimis units” the
U.S. EPA explicitly excluded from regulation under Part 257 (see infra at Part A.L.); and (3)
regulating the De Minimis Units under Part 845 is not necessary for the protection of human health

or the environment.

16 |IEPA also requested that borings be taken from former Pond A-1 (which is not part of this Petition) and
former Pond B-3. As discussed supra at 13, SIPC was unable to collect either of those borings because
bedrock was encountered at the surface of former Pond A-1 (confirming no CCR present) and the
designated boring area of Pond B-3 was inaccessible. See Pond Investigation Rep., Ex. 29 at 6.
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2. The Landfill VN.

As discussed supra at Part 11.C.2, by letter dated March 20, 2020, IEPA issued a VN to
SIPC pursuant to Section 31(a)(1) of the Act, No. L-2020-00035 (the “Landfill VN”), alleging
SIPC’s failure to comply with various requirements of Illinois landfill regulations in its operation
and management of the Former Landfill. See 2020 Landfill VN, Ex. 16. Specifically, IEPA alleged
violations of Part 811’s intermediate and final cover requirements, Parts 815 and 812’s
requirements for filing an IFR, Part 811’s requirements related to final slope and stabilization, and
Part 811 groundwater monitoring requirements. Nowhere in that VN did IEPA allege violations
of—or even reference—Part 257, the Illinois CCR Act, or Part 845.

SIPC denied the allegations in the VN but provided certain requested information to IEPA
and, in December 2020, submitted a proposed plan to close the Former Landfill in compliance
with Parts 811 and 815. In March 2021, nearly three months after receiving SIPC’s proposed
landfill closure plan, an IEPA representative for the first time informed SIPC of a new position
that the Former Landfill was regulated by and required to close pursuant to Part 845, rather than
pursuant to the Illinois landfill regulations under which the Former Landfill had been operating for
decades (and under which IEPA had issued the VN). Subsequently, IEPA withdrew the Landfill
VN via a letter dated May 6, 2021. As set forth herein, SIPC disagrees with IEPA’s new position.

l. Requested Relief

Through this petition, SIPC requests a finding of inapplicability from the Part 845
requirements for the De Minimis Units and the Former Fly Ash Holding Units or, in the alternative,
an adjusted standard exempting the De Minimis Units and the Former Fly Ash Holding Units from
the requirements of Part 845.

1.  REQUEST FOR FINDING OF INAPPLICABILITY.
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The Board has recognized that a Petition for an adjusted standard can, in the alternative,
seek a finding of inapplicability from the regulation at issue. See AS 2009-003, In the Matter of
Petition of Westwood Lands, Inc. for an Adjusted Standard from Portions of 35 Ill. Adm. Code
807.14 and 35 Ill. Adm. Code 807.104 and 35 Ill. Adm. Code 810.103 or, in the Alternative, a
Finding of Inapplicability, Opinion and Order of the Board (Oct. 7, 2010) (granting request for a
finding of inapplicability from solid waste regulations); AS 2004-002, In the Matter of Petition of
Jo’Lyn Corporation and Falcon Waste and Recycling Inc. for an Adjusted Standard from 35 IIl.
Adm. Code 807.103 and 35 Ill. Adm. Code 810.103, or in the Alterative, a Finding of
Inapplicability, Opinion and Order of the Board (Apr. 7, 2004) (granting a request for a finding of
inapplicability from solid waste regulations). Such relief is appropriate here on the basis that none
of the units at issue are CCR surface impoundments subject to Part 845, as set forth further below.

A. The De Minimis Units Are Not Subject to Part 845.

Part 845 is clear that it only regulates “CCR surface impoundments.” The regulation’s
“Scope and Purpose” section specifies that Part 845 applies to “owners and operators of new and
existing CCR surface impoundments,” 35 Ill. Admin. Code § 845.100(a), and “inactive CCR
surface impoundments at active and inactive electric utilities or independent power producers.”
Id. 8 845.100(b). As discussed below, none of the units at issue are CCR surface impoundments,
new or existing CCR surface impoundments, or inactive CCR surface impoundments, and
therefore, none of the current and former ponds at issue are covered by Part 845.

1. The De Minimis Units Are Not “CCR Surface Impoundments.”

As discussed below, the De Minimis Units are not “CCR surface impoundments” as
defined in Part 257 or Part 845. Both Part 257 and Part 845 define a CCR surface impoundment

as “a natural topographic depression, man-made excavation, or diked area, which is designed to

26



Electronic Filing: Received, Clerk's Office 09/02/2021

hold an accumulation of CCR and liquids, and the unit!’ treats, stores, or disposes of CCR.” 40
C.F.R. § 257.53 (emphasis added); see also 35 Ill. Admin. Code 8§ 845.120. None of the De
Minimis Ponds meet this two-part definition, which focuses on the present function of an
impoundment as of the effective date of Part 257.18

As discussed above, the De Minimis Units are not presently designed to—and do not—
hold a necessary accumulation of CCR and liquids. To the extent they ever did, they have not
done so since long before October 19, 2015. Accordingly, the De Minimis Units do not fall within
the first part of the definition of CCR surface impoundment. And none of the De Minimis Units
currently treat, store, or dispose of CCR, and (to the extent they ever did) have not done so since
October 19, 2015, as required by the second part of the definition of CCR surface impoundment.
The De Minimis Units therefore fall outside the plain language of the definition of “CCR surface
impoundment” and, consequently, Part 845.

The fact that certain of the De Minimis Units may have received historic, largely indirect,
discharges of CCR does not bring them within the definition of a “CCR surface impoundment.”

To the contrary, both the history and the current condition of the De Minimis Units make clear that

17 Part 845 substitutes “surface impoundment” for “unit,” but this works no substantive change. 35 Ill.
Admin. Code § 845.120

18 part 257, upon promulgation, did not impose any requirements on any CCR surface impoundments that
no longer existed or had closed before the rule’s effective date—i.e., those that no longer contained water
and could no longer impound liquid. Final Rule, Ex. 17 at 21,343. Whether a unit met the definition of
CCR surface impoundment depended on what waste was managed in the unit as of October 19, 2015. The
court’s decision in Util. Solid Waste Activities Grp. v. Envtl. Prot. Agency, 901 F.3d 414 (D.C. Cir. 2018)
(“USWAG?) reversed and remanded the federal rules to the U.S. EPA to regulate any ash pond that was a
“legacy pond,” which is an inactive CCR surface impoundment at a closed or no longer operating facility.
The USWAG decision described the risks posed by legacy ponds as risks associated with open, wet ponds
that were not closed. See USWAG, 901 F.2d at 432-33. The USWAG decision’s remand did not speak to
ponds at active facilities that contained de minimis CCR or could no longer contain water and impound
liquid as of the effective date of the rule. Accordingly, the USWAG decision did not order U.S. EPA to
regulate units like the De Minimis Units or the Former Fly Ash Holding Units.
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they are precisely the type of de minimis units that the U.S. EPA intended to exclude from the
definition of CCR surface impoundment in Part 257 and which, accordingly, should also be
excluded from Part 845 under the same definition.

In its preamble to the Final Rule, U.S. EPA stated that

The Agency received many comments on the proposed definition of CCR surface

impoundment. The majority of commenters argued that the definition was overly

broad and would inappropriately capture surface impoundments that are not

designed to hold an accumulation of CCR. Commenters were concerned that the

proposed definition could be interpreted to include downstream secondary and
tertiary surface impoundments, such as polishing, cooling, wastewater and holding

ponds that receive only de minimis amounts of CCR.

Final Rule, Updated Ex. 17 at 21,357.

In response to those concerns, U.S. EPA reviewed the risk assessment on which Part 257
was based “to determine the characteristics of the surface impoundments that are the source of the
risks the rule seeks to address.” Id.

Specifically, these are units that contain a large amount of CCR managed with

water, under a hydraulic head that promotes the rapid leaching of contaminants. . .

. EPA agrees with commenters that units containing only truly ‘‘de minimis’’

levels of CCR are unlikely to present the significant risks this rule is intended to

address.

Id. (emphasis added).

Accordingly, U.S. EPA amended the definition of CCR surface impoundment in the Final
Rule “to clarify the types of units that are covered by the rule”: “a natural topographic depression,
man-made excavation, or diked area, which is designed to hold an accumulation of CCR and
liquids, and the unit treats, stores, or disposes of CCR.” 1d. (emphasis added). The intent of the
amendment was to implement U.S. EPA’s determination, as described in Part 257°s preamble, that

de minimis units would be excluded from Part 257 requirements. U.S. EPA’s amended definition

is, as noted above, the same definition used in Part 845. See 35 Ill. Admin. Code § 845.120.
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In making the change, U.S. EPA noted that it “agrees with commenters that relying solely
on the criterion from the proposed rule that the unit be designed to accumulate CCR could
inadvertently capture units that present significantly lower risks, such as process water or cooling
water ponds, because, although they will accumulate any trace amounts of CCR that are present,
they will not contain the significant quantities that give rise to the risks modeled in EPA’s
assessment. By contrast, units that are designed to hold an accumulation of CCR and in which
treatment, storage, or disposal occurs will contain substantial amounts of CCR and consequently
are a potentially significant source of contaminants.” Final Rule, Updated Ex. 17 at 21,357.

The Illinois CCR Act and Part 845 both incorporate Part 257’s definition of “CCR surface
impoundment,” with the amended language that implemented EPA’s determination that de
minimis units would not be considered regulated surface impoundments. Thus, Part 845 and the
Illinois CCR Act do not apply to de minimis units.

The Board declined to “create” a new definition of “de minimis,” as it is not expressly
defined in Part 257, but that decision did not mean that de minimis units would be covered under
Part 845. Second Notice Opinion and Order at 14-15. Indeed, that decision was based at least in
part on concerns about assuring conformity with U.S. EPA’s rule. Id. at 15. And Part 257 does
not apply to de minimis units as such units are described by U.S. EPA, including in the Preamble
to its final CCR rule. See Final Rule, Updated Ex. 17 at 21,357. Consistently, the Board also
implicitly recognized in its discussion of defining de minimis units that IEPA might make decisions
about whether a unit qualifies as an excluded de minimis unit, and, if a company disagreed, it could
chose to seek relief from the Board, including, for example, an adjusted standard. Second Notice
Opinion and Order at 14. IEPA, and the Board, may determine that a unit is de minimis and thus

not regulated because the regulations do not apply to such units under the identical “CCR surface
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impoundment” definitions in Part 257 and Part 845. Here, for the reasons set forth below, SIPC
asks the Board in the first instance'® to determine that the De Minimis Units are not regulated CCR
surface impoundments.

Both the Pond Investigation Report and the history of the De Minimis Units outlined above
shows that they do not “contain a large amount of CCR managed with water, under a hydraulic
head that promotes the rapid leaching of contaminants.” Final Rule, Updated Ex. 17 at 21,357,
Pond Investigation Rep., Ex. 29. To the extent any of the De Minimis Units ever received
discharges of CCR, the discharges were mostly indirect, either from pond overflow or process
waste water. The only De Minimis Unit that is known to have received direct wastewater
discharges of CCR—Pond B-32°—likely only did so for short periods of time, has not received
any CCR for decades, and is no longer able to contain water. See supra at Part 11.C.1. Accordingly,
none of the ponds at issue ever contained “significant quantities” or “substantial amounts” of CCR.
Further, all of the De Minimis Units have been cleaned of debris since Marion Station switched to
fully dry handling of fly ash, and those cleanings would have removed any CCR that would have
accumulated in them as a result of historic operations. As a result, the De Minimis Units simply
do not present the “significant risks” Part 257, and Part 845, are intended to address.

This conclusion is bolstered by the results and analysis set forth in the Pond Investigation
Report. As summarized in that report, Haley & Aldridge reviewed extensive information relating
to the De Minimis Units, including bathymetric survey results, results of analyses of pond

sediments, and results of a polarized light microscopy (“PLM”) analyses, which characterize the

19 As set forth below, if the Board denies this request, SIPC asks the Board for an adjusted standard with
respect to the De Minimis Units.
20 While the South Fly Ash Pond was designed to receive direct discharges of CCR, it never did receive
direct discharges of CCR. See supra at 8-9.
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fraction of CCR in sediment samples. Based on that information, Haley & Aldridge determined
that the De Minimis Units contain on average less than 2 feet of total sediments. Of that less than
two feet, Haley & Aldridge determined that the average fraction of CCR materials in the De
Minimis Units was approximately 40 percent. Pond Investigation Rep., Ex. 29 at 13. In other
words, the De Minimis Units contain only a small amount of sediment, and only a fraction of those
sediments appear to contain CCR materials. Haley and Aldridge accordingly concluded that “these
results are consistent with what we understand to be the function of [the De Minimis Units], which
generally did not receive direct discharges of CCR materials, were not designed to hold an
accumulation of CCR and water, and have not been used for the treatment, storage and disposal of
CCR.” Pond Investigation Rep., Ex. 29 at 7.

Haley & Aldridge also contrasted the volume and type of pond sediments in the De
Minimis Units with the characteristics of a “typical” CCR surface impoundment that is used to
treat, store, or dispose of CCR. As discussed in the Pond Investigation Report, the volume of
sediments in such CCR surface impoundments generally is greater than 50 percent of pond volume.
In contrast, the volume of sediments in the De Minimis Units ranged from 8.2 percent (Pond 6) to
13.3 percent (Pond 3A). Similarly, the total volume of sediments in the De Minimis Units is far
smaller than one would expect to see in a CCR surface impoundment used for the treatment storage
or disposal of CCR. See Pond Investigation Rep., Ex. 29 at 7. These results further bolster the
conclusion that the De Minimis Units are not CCR surface impoundments as defined in Part 257
(or Part 845).

Further, and as discussed infra at 44, Haley & Aldridge reviewed multiple years of
groundwater monitoring data collected by SIPC and determined that any CCR that is in the De

Minimis Units has not had any appreciable impact on groundwater at SIPC. See Pond Investigation
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Rep., Ex. 29 at 26; see also Updated Bradley Op., Updated Ex. 28 at 21. Dr. Bradley concurs
with this conclusion and determines that the De Minimis Units do not pose appreciable risk—and
are therefore not the type of units intended by regulated by Part 257 or Part 845—based on her
review of the Pond Investigation Report and her own review of Site groundwater monitoring data
and pond histories. Updated Bradley Op., Updated Ex. 28 at 21-22. As discussed by Dr. Bradley
in her updated report, the De Minimis Units are precisely the types of de minimis units that EPA
sought to exclude from regulation under Part 257 because they do not “present the significant
risks [Part 257] is intended to address.” Final Rule, Updated Ex. 17 at 21,357. They should
likewise be excluded under Part 845, as discussed below.

Given that the De Minimis Units are not CCR surface impoundments under Part 257, the
Board should find that they also are not covered by Part 845. As noted above, the definition of
“CCR surface impoundment” is identical in both Part 257 and Part 845, and plainly excludes the
De Minimis Units. As a practical matter, it would be anomalous to say the least that the same
words mean something different in Part 845 and that a unit is subject to Part 845 but excluded by
Part 257 under the same rule language. Part 257 clearly excludes units such as the De Minimis
Units. Further, the administrative record is clear that the legislature, IEPA, and the Board in
adopting the same definition of “CCR surface impoundments” as Part 257, all intended for Part
845 to regulate the same universe of “CCR surface impoundments” as Part 257. See, e.g., R 2020-
019, In the Matter of Standards for the Disposal of Coal Combustion Residuals in Surface
Impoundments: Proposed new 35 Ill. Adm. Code 845, IEPA Responses to Pre-Filed Questions
(Aug. 3, 2020) (“IEPA Responses”), attached in relevant part as Updated Ex. 22 at 7-8 (“It is the
Agency’s position that the same universe of CCR surface impoundments [that is regulated by Part

257] is intended to be regulated by Part 845.”); id. at 17 (*“CCR surface impoundments not subject
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to Part 257, are not subject to the requirements of Part 845. (Agency Response)”); R 2020-019, In
the Matter of Standards for the Disposal of Coal Combustion Residuals in Surface Impoundments:
Proposed new 35 Ill. Adm. Code 845, Hearing Transcript (Aug. 11, 2020), Ex. 23 at 43-44 (Q:
“IM]y question was is Part 845 intended to apply to the same ponds that are subject to requirements
under Part 257 given that they both define CCR surface impoundments in an identical fashion?”
A: “In the Agency’s opinion, they will be the same ones.”); Final Order at 8 (noting that “many of
the technical elements required of owners and operators of CCR surface impoundments are already
required under federal law.”).

Indeed, to the extent IEPA had desired to deviate from Part 257 for the scope of units of
covered by Part 845, it admitted that it did not conduct its own risk assessment or otherwise gather
evidence that would support doing so. See, e.g., IEPA Responses, Updated Ex. 22 at 55 (Q: “Are
you familiar with the Risk Assessment performed by U.S. EPA when it finalized the 2015 Federal
CCR Rule?” A: “No.”); R 2020-019, In the Matter of Standards for the Disposal of Coal
Combustion Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845, First
Supplement to IEPA Pre-Filed Responses (Aug. 5, 2020), Ex. 24 at 37-38 (admitting that IEPA
did not perform its own risk assessment and IEPA relied upon U.S. EPA’s risk assessment “to the
extent that USEPA’s risk assessment was used by USEPA to develop the requirements of Part
2577). There is no question, then, that the De Minimis Units are excluded from regulation under
both Part 257 and Part 845.

2. The De Minimis Units Are Not Existing or Inactive CCR Surface
Impoundments.

The De Minimis Units also do not fall within the definition of “existing CCR surface

impoundment” or “inactive CCR surface impoundment” under either Part 845 or Part 257. As an
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initial matter, under either regulatory scheme, a unit cannot be an “existing CCR surface
impoundment” or an “inactive CCR surface impoundment” unless it is first a “CCR surface
impoundment” which, as discussed above, the De Minimis Units are not. See, e.g., Second Notice
Opinion and Order at 15 (“The Board notes that for an impoundment to be an inactive surface
impoundment, first it must be a CCR surface impoundment, which is defined in Section 845.120
as being designed to ‘hold CCR and liquid.”” (emphasis in original)). Furthermore, it is undisputed
that none of the De Minimis Units “received” CCR or had CCR “placed” in them—other than any
small amounts that may have been incidentally deposited through indirect discharges, runoff, or
air—on or after October 2015. The De Minimis Units thus are clearly not “existing CCR surface
impoundments” under Part 257 or Part 845.

The De Minimis Units are likewise not “inactive CCR surface impoundments.” Part 257
defines an “inactive surface impoundment” as a “CCR surface impoundment that no longer
receives CCR on or after October 19, 2015 and still contains both CCR and liquids on or after
October 19, 2015” 40 C.F.R. 8§ 257.53. Part 845 similarly defines “inactive CCR surface
impoundment” as a “CCR surface impoundment in which CCR was placed before but not after
October 19, 2015 and still contains CCR on or after October 19, 2015.” 35 Ill. Admin. Code 8
845.120. There is no dispute that CCR was never “placed” in the South Fly Ash Pond or Pond 6,
either before or after October 19, 2015. Those ponds plainly are not inactive CCR surface
impoundments. To the extent any CCR was ever “placed” in the Ponds 3, 4, or B-3 decades ago,
the historical record is clear that any historic receipt of CCR by those ponds was temporary and
intermittent in nature and of de minimis amounts of CCR not intended to be covered under Part
257 or Part 845. Accordingly, the De Minimis Units do not presently contain more than de minimis

amounts of CCR, which is not sufficient to meet the requirements for regulation as an inactive
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CCR surface impoundment under either Part 257 or Part 845. Accordingly, the De Minimis Units
should not be regulated as inactive CCR surface impoundments under Part 257 or Part 845.

B. The Former Fly Ash Holding Units Are Not Subject to Part 845.

1. The Former Fly Ash Holding Units Are Not CCR Surface Impoundments,
Existing CCR Surface Impoundments, or Inactive CCR Surface
Impoundments.

The Former Fly Ash Holding Units are likewise not “CCR surface impoundments” subject
to Part 257 or Part 845. The Former Fly Ash Holding Units are—and have been since at least the
early 1990s—dry and operated in conjunction with the on-site Former Landfill, which, in turn, has
been operated and regulated as an on-site, permit-exempt landfill pursuant to 35 Ill. Admin. Code
Part 815 for decades. The Former Fly Ash Holding Units are not currently, and were not as of
October 19, 2015, “designed to hold an accumulation of CCR and liquids” and accordingly, fall
outside of the plain definition of “CCR surface impoundment.” See supra at Part 111.A.1; see also
U.S. EPA, Comment Summary and Response Document: Hazardous and Solid Waste
Management System; Identification and Listing of Special Wastes; Disposal of Coal Combustion
Residuals from Electric Utilities; Proposed Rule, Vol. 3 (Dec. 2014), Ex. 25 at 73 (“CCR surface
impoundments that have been dewatered and are no longer able to hold free liquids” prior to
October 19, 2015 “are not subject to [Part 257].”).

Because the Former Fly Ash Holding Units are not CCR surface impoundments, they do
not fall within the definition of “existing” or “inactive CCR surface impoundments.” See supra at
Part 111.A.2 (relating to the De Minimis Units and emphasizing that in order to be regulated as an
existing or inactive CCR surface impoundment, the unit at issue must first be a “CCR surface

impoundment” within the meaning of Parts 845 and 257). The Former Fly Ash Holding Units also
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do not satisfy other key elements of the “existing” and “inactive” CCR surface impoundment
definitions.

The Former Fly Ash Holding Units cannot be “existing CCR surface impoundments”
because they did not receive CCR after October 19, 2015. The Former Fly Ash Holding Units
cannot be “inactive CCR surface impoundments” because, to the extent the units contained CCR
after October 19, 2015, the units did not contain water after October 19, 2015. The Former Fly
Ash Holding Units are thus plainly excluded from the Part 257 definition of “inactive CCR surface
impoundment,” which requires that an inactive unit contain CCR and water after October 19,
2015. See 40 C.F.R. § 257.53. In promulgating its definition of an inactive CCR surface
impoundment, U.S. EPA noted that Part 257 “was designed to address units that pose the highest
level of risk: “units that contain a large amount of CCR managed with water, under a hydraulic
head that promotes the rapid leaching of contaminants.” Final Rule, Updated Ex. 17 at 21,357
(emphasis added). As a result, U.S. EPA decided not to “impose any requirements on any CCR
surface impoundments that have in fact ‘closed’ before the rule’s effective date [October 19,
2015]—i.e., those [like the Former Fly Ash Holding Area Units] that no longer contain water and
can no longer impound liquid.” 1d. at 21,343. As discussed above, the record is clear that the
legislature, IEPA, and the Board all intended for Part 845 to encompass the same universe of CCR
surface impoundments as Part 257. See supra at Part 11I.A.1. Accordingly, because the Former
Fly Ash Holding Units are not regulated as inactive CCR surface impoundments under Part 257,

they also should not be regulated as inactive CCR surface impoundments under Part 845.
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2. The Former Fly Ash Holding Units Have Been Managed for Decades as a
Landfill, which Is Excluded from Requlation under Part 845.

The Former Fly Ash Holding Units are not subject to Part 845 for the separate reason that
they function (and have functioned for decades) as part of the Former Landfill, and both Part 257
and Part 845 make clear that CCR landfills are not surface impoundments. Part 257 specifically
defines a CCR landfill as not being a CCR surface impoundment: “CCR landfill or landfill means
an area of land or an excavation that receives CCR and which is not a surface impoundment, an
underground injection well, a salt dome formation, a salt bed formation, an underground or
surface coal mine, or a cave.” 40 C.F.R. 8 257.53 (emphasis added). Part 257 likewise contains
separate and distinct requirements for CCR landfills and CCR surface impoundments. Compare,
e.g., 40 C.F.R. § 257.70 with 40 C.F.R. § 257.71 and 40 C.F.R. § 257.84 with 40 C.F.R § 257.83.
There is simply no question that the U.S. EPA intended to regulate CCR landfills separately from
CCR surface impoundments in Part 257.2
Part 845 is likewise clear that it does not regulate CCR landfills; the “Scope and Purpose”
section states “this Part does not apply to landfills that receive CCR.” 35 Ill. Admin. Code §
845.100(h) (emphasis added); see also IEPA Responses, Updated Ex. 22 at 6 (“A man-made
excavation where CCR is disposed could be a CCR surface impoundment or a landfill, but a landfill
that receives CCR is not a CCR surface impoundment.”) (emphasis added). The Board explicitly
declined to extend Part 845’s reach to landfills and other unconsolidated piles of CCR during the
rulemaking, stating “that regulation of these unconsolidated coal ash fills and piles is beyond the

scope of [the Illinois CCR Act].” Second Notice Opinion and Order at 12. Instead, the Board

2L As noted supra, the Former Landfill at Marion Station is not regulated pursuant to Part 257 because it
stopped receiving waste prior to October 2015. 40 C.F.R. § 257.53.
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opted to open a separate sub-docket to explore regulating CCR in landfills and unconsolidated coal
ash fills and piles. 1d. IEPA agreed with the Board, taking the position that “limiting Part 845 to
CCR surface impoundments is necessary and appropriate.” R 2020-019, In the Matter of
Standards for the Disposal of Coal Combustion Residuals in Surface Impoundments: Proposed
new 35 Ill. Adm. Code 845, IEPA Post-Hearing Comments (Oct. 30, 2020), Ex. 26 at 10. There is
no question that the Former Landfill—including the Former Fly Ash Holding Area Units—at
Marion Station operated as a landfill and has been regulated as a landfill for decades. See supra
at Part 11.C.2. Indeed, as recently as March 2020, IEPA issued a VN to SIPC for alleged violations
of the Illinois landfill regulations at the Former Landfill. As part of the Former Landfill, the
Former Fly Ash Holding Units cannot be subject to Part 845. Illinois landfill regulations, consistent
with Part 257 and Part 845, clearly state that a landfill is not a surface impoundment.?

3. The Board Should Reject IEPA’s Apparent Position that the Historic

Presence of a CCR Surface Impoundment Converts a Landfill into a CCR
Surface Impoundment.

Finally, the Board should reject IEPA’s apparent new and convoluted argument that,
notwithstanding its regulation of the Former Landfill as a landfill for decades—including its recent
issuance of a VN asserting alleged violations of Illinois landfill regulations, the landfill regulations
do not apply, and the entire Former Landfill area, including the Former Fly Ash Holding Units, is
actually a CCR surface impoundment subject to Part 845.

IEPA’s argument appears to be this: the Former Fly Ash Holding Units were once, decades

ago, used to store CCR and water. They no longer contain water and no longer receive CCR, but

2235 11I. Admin. Code § 810.103 (“’Landfill” means a unit or part of a facility in or on which waste is placed
and accumulated over time for disposal, and that is not a land application unit, a surface impoundment or
an underground injection well.”); see also 35 Ill. Admin. Code § 810.104 (“For the purposes of this Part
and 35 Ill. Adm. Code 811 through 815, a surface impoundment is not a landfill.”).
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the fact that they once did and appear on a map in the vicinity of the Former Landfill somehow
converts the (now closed) Former Landfill, which both SIPC and IEPA have recognized for
decades as landfill, into a CCR surface impoundment. This is an illogical and absurd result, and
one that runs directly contrary to the definition of “CCR surface impoundment” in Part 257, Part
845, and Illinois landfill regulations.

As discussed supra, both Part 845 and the Illinois CCR Act incorporated Part 257’s present
tense language in their definitions of CCR surface impoundment. See supra at Part I11.A.1. Those
definitions must be construed to exclude units that have for decades operated as part of a landfill.
In its preamble to Part 257, U.S. EPA made clear its intention to avoid exactly this type of result:

EPA did not propose to require “closed” surface impoundments to “reclose.” Nor

did EPA intend, as the same commenters claim, that “literally hundreds of

previously closed . . . surface impoundments—many of which were properly

closed decades ago under state solid waste programs, have changed owners, and

now have structures built on top of them—would be considered active CCR

units.” Accordingly, the final rule does not impose any requirements on any CCR

surface impoundments that have in fact “closed” before the rule’s effective date—

i.e., those that no longer contain water and can no longer impound liquid.

Final Rule, Updated Ex. 17 at 21,343 (emphasis added).

Treating the Former Fly Ash Holding Units, and indeed the entire Former Landfill, as CCR
surface impoundments after years of regulating the area as a landfill thus flies in the face of U.S.
EPA’s stated intent not to regulate units that “now have structures built on top of them” and that
“no longer contain water and can no longer impound liquid.” Id. It also contravenes the stated
intent of the legislature, IEPA, and the Board for Part 845 to apply to the same universe of “CCR
surface impoundments” as Part 257. As a practical matter, it also upends years of settled

expectations about the requirements for operation and closure, raising significant retroactivity and

fairness concerns for this not-for-profit cooperative and its owners. The Board should reject
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IEPA’s last-minute overreach and find that Part 845 does not apply to the Former Landfill,
including the Former Fly Ash Holding Units.?

IV. PETITION FOR AN ADJUSTED STANDARD.

If the Board declines to issue a finding of inapplicability and determines that the current
and former ponds at issue in this Petition are “CCR surface impoundments,” SIPC requests in the
alternative that the Board grant an adjusted standard from 35 Illinois Administrative Code Part 845
for the De Minimis Units and the Former Fly Ash Holding Units. When petitioned, the Board may
grant an adjusted standard from a rule of general applicability for persons who can justify such an
adjustment under the applicable statutory factors. 415 Ill. Comp. Stat. 5/28.1(a). As set forth
below, the requested adjusted standard is warranted here based on the factors set forth in Section
28.1, including consistency with Section 27(a). Accordingly, SIPC’s request for an adjusted
standard for the De Minimis Units and the Former Fly Ash Holding Units should be granted.

A. Regulatory Standard.

Section 28.1 of the Act describes the factors the Board must consider in granting an
adjusted standard:

(c) If a regulation of general applicability does not specify a level of justification
required of a petitioner to qualify for an adjusted standard[?*], the Board may grant
individual adjusted standards whenever the Board determines, upon adequate proof
by petitioner, that:

(1) factors relating to that petitioner are substantially and significantly different
from the factors relied upon by the Board in adopting the general regulation
applicable to that petitioner;

2 The Indiana Office of Environmental Adjudication recently rejected similar attempts by environmental
groups to argue that a portion of a former Duke Energy ash pond—uwhich had been closed for decades—
was subject to Part 257, stating that “an impoundment’s regulatory status over three decades ago is not
relevant to determining whether it is currently subject to the Federal CCR Rule.” In the Matter of Objection
to the Issuance of Partial Approval of Closure/Post Closure Plan Duke Gallagher Generating Station Ash
Pond System, No. 20-S-J-5096 (OEA May 4, 2021), Ex. 27 at 14.

24 part 845 does not specify a level of justification required to qualify for an adjusted standard.
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(2) the existence of those factors justifies an adjusted standard;

(3) the requested standard will not result in environmental or health effects

substantially and significantly more adverse than the effects considered by the

Board in adopting the rule of general applicability; and

(4) the adjusted standard is consistent with any applicable federal law.

415 11l. Comp. Stat. 5/28.1(c)(1)—(4).

Any adjusted standard must also be “consistent” with subsection (a) of section 27 of the
Act, which provides that “the Board shall take into account the existing physical conditions, the
character of the area involved, including the character of surrounding land uses, zoning
classifications, the nature of the existing air quality, or receiving body of water, as the case may
be[?°], and the technical feasibility and economic reasonableness of measuring or reducing the
particular type of pollution.” 415 1ll. Comp. Stat. 5/27(a).?

As discussed below, granting the requested adjusted standard for the De Minimis Units and
the Former Fly Ash Holding Units is justified by the factors set forth in Section 28.1 and consistent

with the factors set forth in Section 27.

B. The De Minimis Units.

1. SIPC Requests an Adjusted Standard Exempting the De Minimis Units from
all Provisions of Part 845.

To the extent the Board determines that the De Minimis Units are “CCR Surface

% The physical conditions at Marion Station and character of the area involved, including the character of
surrounding land uses, zoning classifications, and the nature of the receiving body of water are discussed
supra at Part 11.A.

% The Illinois Court of Appeals has held that the Board’s review is limited to the factors set forth in Sections
27(a) and 28.1: “The Act sets forth the factors the Board is to consider when determining whether to grant
an adjusted standard. The Board lacks the authority to add to or rewrite the statutory factors.” Emerald
Performance Materials, LLC v. Ill. Pollution Control Bd., 2016 IL App (3d) 150526, { 27.
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Impoundments” under Part 845, the Board should grant an adjusted standard from section 845.100
exempting the De Minimis Units from the requirements of Part 845. SIPC’s proposed language is

set forth infra in Part IV.D.

2. The Factors Relating to the De Minimis Ponds Are Substantially and
Significantly Different from the Factors and Circumstances on which the
Board Relied in Adopting Part 845.

In determining whether to grant an adjusted standard, the Board first considers whether the
factors relating to the Petitioner are significantly different from the factors considered in adopting
the regulation at issue (Part 845). See 415 Ill. Comp. Stat. 5/28.1(c)(1). As discussed below, here
they are.

Like the Part 257 rules relating to surface impoundments, Part 845 was intended to address
the risks posed by CCR surface impoundments that have resulted or are likely to result in
groundwater contamination:

The second purpose and effect of this regulatory proposal is to protect the

groundwater within the state of Illinois. The proposed rule contains a program for

groundwater monitoring and the remediation of contaminated groundwater
resulting from leaking CCR surface impoundments. Groundwater has an essential

and pervasive role in the social and economic well-being of Illinois, and is

important to the vitality, health, safety, and welfare of its citizens. This rule has

been developed based on the goals above and the principle that groundwater

resources should be utilized for beneficial and legitimate purposes . . . Its purpose

is to prevent waste and degradation of Illinois’ groundwater. The proposed rule

establishes a framework to manage the underground water resource to allow for

maximum benefit of the State.
IEPA Statement of Reasons, Ex. 18 at 10; see also id. at 3-4 (“The presence of [certain
contaminants that can be found in CCR] threatens groundwater as these contaminants are soluble

and mobile. When the CCR surface impoundments are not lined with impermeable material, these
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contaminants may leach into the groundwater, affecting the potential use of the groundwater.”
(emphasis added)).

In its Second Notice Opinion, the Board likewise emphasized that “[aJmong the program’s
primary goals is protecting groundwater from contamination by CCR pollutants leaking from
surface impoundments.” Second Notice Opinion and Order at 1; see also id. at 3 (“In Illinois, CCR
has caused groundwater contamination and other forms of pollution that are harmful to human
health and the environment.”); id. at 41 (“[T]he installation and operation of a leachate collection
system in a new CCR surface impoundments serves the same purpose as in a landfill to reduce the
head on the liner to reduce the threat of groundwater contamination.”); id. at 48 (“The Board finds
that the proposed leachate collection system provides additional groundwater protection against the
potential threats of contamination from new CCR surface impoundments, while allowing the operation
of the impoundments in compliance with Part 845.”).%

In determining which types of CCR surface impoundments pose the risks that Part 845
seeks to address, Part 257 is instructive; both because of its identical definition of “CCR surface
impoundment” and the fact that IEPA did not perform any risk assessment of its own to support
its Part 845 proposal and, instead, modeled its proposal on Part 257, which was based upon U.S.
EPA’s risk assessment. In other words, because the IEPA-proposed and Board-adopted Part 845
rules were based upon Part 257, and IEPA never conducted a risk assessment, Part 845 too must

be based upon U.S. EPA’s risk assessment. U.S. EPA was clear that it was targeting for regulation

27 The Illinois legislature also made clear that the Illinois CCR Act is intended to address and prevent
groundwater contamination caused by CCR surface impoundments. See 415 Ill. Comp. Stat. 5/22.59(a)(3)
(“The General Assembly finds that . . . CCR generated by the electric generating industry has caused
groundwater contamination . . . .” (emphasis added)).
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those “units that contain a large amount of CCR managed with water, under a hydraulic head that
promotes the rapid leaching of contaminants.” Final Rule, Updated Ex. 17 at 21,357.

The factors relating to the De Minimis Units are substantially and significantly different
than those that motivated U.S. EPA in Part 257, and also the state legislature, IEPA, and the Board
in regulating CCR surface impoundments in Illinois with the aim of protecting Illinois
groundwater. As discussed above, the De Minimis Units do not contain large amounts of CCR
under a hydraulic head that promotes rapid leaching of contaminants to groundwater. With the
exception of Pond B-3 (which no longer contains water or any CCR but, as discussed above, at
one time received very limited CCR during a handful of short periods), the De Minimis Units are
not known to have ever received direct wastewater discharges of CCR. To the extent the De
Minimis Units received historic, indirect discharges of CCR, the amounts of CCR were de minimis
in nature. Further, with the closure of Unit 4 and the former Emery Pond, all CCR generated at
the Station will be handled dry and none of the De Minimis Units will receive any future direct
discharges of CCR.

As Dr. Bradley explains in her updated report, the U.S. EPA determined de minimis units—
like those at issue in this Petition—do not pose the risk to groundwater, human health, or the
environment that Part 257 (or Part 845) seeks to prevent. See Updated Bradley Op., Updated Ex.
28 at 21.

These forgoing facts, alone, are sufficient to establish that the De Minimis Units do not
pose a similar threat to groundwater as the CCR surface impoundments that motivated Part 257
and Part 845. This conclusion is bolstered by the Pond Investigation Report. As described in the
report, Haley & Aldridge reviewed the results of shake tests taken of pond sediment samples, as

well as the results of Site groundwater monitoring wells, and determined that any potential
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presence of CCR in the De Minimis Unit sediments should not be expected to cause and has not
had a material adverse impact on groundwater at the Site. See Pond Investigation Rep., Ex. 29 at
26; see also Updated Bradley Op., Updated Ex. 28 at 21-22. Thus, the requested adjusted standard
may be granted based upon this Amended Petition.

Another important difference between the De Minimis Units and the CCR surface
impoundments that drove Part 845 is the burden of compliance. During the rulemaking, IEPA
argued, and the Board agreed, that certain Part 845 requirements, including expedited timeframes
for compliance, were feasible and reasonable because units subject to Part 845 were also subject
to Part 257, and therefore, owners had years to develop and implement compliance plans. See Final
Order at 8-9. However, as discussed above, the De Minimis Units are not subject to Part 257, and
thus, there has been no need to undertake compliance actions under Part 257, such as groundwater
and location restriction assessments. Accordingly, the feasibility and cost of Part 845 compliance
for these De Minimis Units differs substantially from the units the Board anticipated would be
covered by Part 845, which were units subject to Part 257 and that already had years of Part 257
compliance activity that could be used to comply with Part 845.

3. The Factors Relating to the De Minimis Units—which Differ from those

Relied upon by the Board in Passing Part 845—Justify an Adjusted
Standard.

The factors unique to the De Minimis Units—namely that they are not subject to Part 257
and do not contain a large quantity of CCR managed under a hydraulic head—justify the requested
adjusted standard. As discussed above, the De Minimis Units simply do not present the risks that
Part 845 was intended to address. And, as discussed below, regulation under Part 845 will be
extremely costly and burdensome—for no meaningful environmental benefit. Accordingly,

SIPC’s adjusted standard is justified.
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4, The Requested Adjusted Standard Will Not Result in Adverse
Environmental or Health Effects.

As discussed above, the history of receipt of minimal, if any, direct CCR discharges makes
clear that the De Minimis Units have minimal amounts of CCR and, therefore, do not present the
types of risk to human health and the environment that Part 845 (and Part 257) seek to address.
Moreover, one of the De Minimis Units—Pond B-3—does not contain water, has not contained
water since 2017, and has previously been cleaned up, removing any CCR that remained in it. As
a result, none of the De Minimis Units have the characteristics of the CCR surface impoundments
that drove the risks identified by EPA’s risk assessment that warranted pond regulation under Part
257—a substantial amount of CCR managed under a hydraulic head. The Pond Investigation
Report confirms this conclusion. See Pond Investigation Rep., Ex. 29. Accordingly, as discussed
above, Dr. Bradley has determined that the De Minimis Units are not expected to a have a
substantial or significant adverse threat to human health or the environment warranting regulation
under Part 845. Updated Bradley Op., Updated Ex. 28, at 21-22. As a result, Petitioner’s
requested adjusted standard “will not result in environmental or health effects substantially and
significantly more adverse than the effects considered by the Board in adopting” Part 845. 415 IIl.
Comp. Stat. 5/28.1(c)(3).

Finally, granting the adjusted standard will not leave the De Minimis Units unregulated.
To the contrary, the De Minimis Units that still contain water and are now acting as storm water
ponds (Ponds 3 (including 3A), 4, 6, and the South Fly Ash Pond) have been and will continue to
be covered by Marion Station’s NPDES permit as part of the flow to permitted Outfall 002. See
2012 NPDES Permit, Ex. 13. Any groundwater impact from those storm water ponds, as well as

former Pond B-3, also remains subject to Part 620 groundwater standards. Furthermore, as
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discussed below, Pond 6 will be monitored and regulated as part of the Former Landfill area after
the landfill undergoes closure pursuant to Part 811.

5. The Requested Adjusted Standard Is Consistent with Federal Law.

As discussed above, the De Minimis Units are not regulated as existing CCR surface
impoundments or inactive CCR surface impoundments under Part 257. Accordingly, exempting
them from regulation under Part 845 is consistent with federal law. See 35 Ill. Adm. Code
104.406(i).

6. The Efforts Necessary for the De Minimis Units to Comply with Part 845
Are Not Economically Reasonable.

In evaluating a petition for an adjusted standard, the Board must take into account the
technical feasibility and economic reasonableness of reducing a particular type of pollution. 415
IlIl. Comp. Stat. 5/27(a). Extremely high costs of controlling a particular pollutant have been
determined to be economically unreasonable.?® A treatment or control technology is not
economically reasonable if it would not significantly improve environmental conditions or
increase the aesthetic or recreational value of the receiving water body, especially given high
associated implementation costs.?® As discussed below, compliance with Part 845 is not

reasonable for the De Minimis Units, which pose little to no risk to the environment and which

28 EPA v. Pollution Control Bd., 308 Ill. App. 3d 741, 752 (2d Dist. 1999) (upholding Board’s finding that
compliance would be economically unreasonable where “[a]ccording to the uncontested figures Swenson
presented, the cost of installing a powder coating system would be more than 15 times the average control
cost the Board historically has used to measure reasonableness”); see also Granite City Div. of Nat. Steel
Co. v. llI. Pollution Control Bd., 155 Ill. 2d 149, 183 (1993) (“The Act specifically provides for variance
and adjusted standard procedures by which the Board may relieve a discharger from compliance with its
environmental control standards upon a showing of unreasonable economic or individual hardship.”).

2 See, e.9., R 1981-024, In the Matter of Proposed Water Quality Standard for Wood River (Olin, East
Alton), Proposed Rule First Notice Order and Opinion of the Board, at 6 (Nov. 12, 1982); PCB 2009-038,
Ameren Energy Generating Co. v. IEPA, Order and Opinion of the Board, at 42 (Mar. 18, 2010).
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will continue to be monitored and regulated pursuant to Marion Station’s NPDES Permit and Part

620 groundwater regulations.

Requiring SIPC to comply with Part 845 for the De Minimis Units, including for operation

and closure, would require SIPC to incur substantial costs to mitigate risks that do not exist,*

including costs to do the following:

Perform location restriction demonstrations including certification for each De
Minimis Unit (35 Ill. Admin. Code §8 845.300-340);

Perform a hydrogeological site investigation for each De Minimis Unit (35 Ill. Admin.
Code § 845.620);

Install a groundwater monitoring system for each De Minimis Unit and collect
groundwater monitoring data on at least a quarterly basis for at least 5 years with the
potential to reduce the frequency to semiannually thereafter (35 1ll. Admin. Code 8
845.650);

Prepare a hazard potential classification assessment and certification (35 Ill. Admin.
Code § 845.400(a)(2));

Prepare a structural stability assessment and certification (35 Ill. Admin. Code 8
845.450(c));

Prepare a safety factor assessment and certification with the operating permit
application and subsequent annual inspections (35 Ill. Admin. Code § 845.460(b));

Prepare a fugitive dust control plan and certification with the operating permit
application and subsequent annual inspections (35 Ill. Admin. Code § 845.500(b)(7));

Close the units in place or by removal (35 Ill. Admin. Code § 845.710); and

Perform numerous other assessments and analyses (see, e.g., 35 lll. Admin. Code 8§
845.510(c)(3), .530, .540).3

%0 As mentioned above, because the De Minimis Units are not subject to Part 257, none of these actions
have been undertaken to date and all compliance costs would be attributed to Part 845.

31 Due to the prescriptive nature of Part 845, technically feasible compliance alternatives to meet the
requirements of Part 845 are very limited.
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Many of these requirements make no practical sense as applied to the De Minimis Units,
one of which (Pond B-3) was cleaned and closed years ago, another of which (Pond 6) will be
addressed as part of the landfill closure under the Part 811 landfill requirements, and all of which
received and contain little, if any, CCR. Such units simply do not cause a hazard, risk of structural
instability, or contain material that could contribute fugitive dust, for example.

Compliance with Part 845 would also require that SIPC either retrofit or close the De
Minimis Units. See 35 Ill. Admin Code. 88 845.700-.770. However, SIPC plans to continue using
Ponds 3, 6, 4, and the South Fly Ash Pond into the foreseeable future for storm water management
at Marion Station. Accordingly, SIPC must either close those ponds by removal and then rebuild
them as storm water basins, or retrofit them by cleaning them and installing a liner. Due to the
additional exorbitant costs of dredging and installing liners in Ponds 3, 4, 6, and the Fly Ash Pond,
closure by removal is the least costly, technically feasible alternative. As discussed below, that
“least costly” alternative would still cost SIPC nearly $15 million in capital costs (with little to no
environmental benefit). See Supp. Liss Dec., Ex. 30 at 1 6. This does not include the cost of
constructing new storm water basins as needed to replace the De Minimis Units. 1d.

The costs inherent in Part 845 compliance are exacerbated by the fact that the De Minimis
Units are not and have not been subject to Part 257. Accordingly, compliance with Part 845
deadlines would, in some cases, be infeasible and, in many cases, more costly on the aggressive
timeline adopted in Part 845, which assumed prior Part 257 compliance activity.

Andrews Engineering has performed a preliminary analysis of the costs of compliance
associated with major components of Part 845 and conservatively estimates that closing the De
Minimis Units pursuant to Part 845 would cost SIPC at least $14.85 million in capital and other

upfront costs and nearly $100,000 per year in annual O&M costs (not including inflation) for a
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minimum of three years.®? Liss Dec., Ex. 9 at 1 18. In contrast, SIPC calculated the operating
and maintenance costs of compliance with Marion Station NPDES permit requirements and Part
620 for the De Minimis units to be approximately $286,750 per year for three years.®® This annual
cost covers electrical and mechanical maintenance, power to operate the on-site pump system,
pond maintenance, and sampling both the outfalls and groundwater monitoring wells.

This significant cost differential is not reasonable on its face, considering the minimal (if
any) benefit conferred by compliance with Part 845. Moreover, should SIPC be required to comply
with Part 845 for the De Minimis Units, significant adverse consequences could occur for those
who already live in low-income rural Illinois communities. SIPC is a not-for-profit electric
cooperative owned directly by its members, serving customers and businesses in more than twenty
southernmost counties of Illinois. SIPC is defined as a “Small Business” by the U.S. Small
Business Administration, but it is the largest taxpayer in Williamson County.

SIPC is currently ineligible to borrow subsidized funds to pay the costs required to comply
with Part 845. When the costs of running its business suddenly increase, for example, to comply
with Part 845, SIPC’s already stretched working capital (short-term commercial paper at National
Rural Utility Cooperative Financing Corporation) must be stretched even further to cover the costs.

If the new costs are greater than the available working capital, SIPC will be forced to borrow on a

32 This does not include the cost of constructing new storm water basins as needed to replace the De Minimis
Units. This also does not include the costs of expediting work to meet Part 845’s stringent deadlines, or
alternative Board-ordered deadline, whichever may apply. The De Minimis Units are not subject to Part
257 and, thus, no Part 257 compliance activities have been performed although Part 257 coverage and
related compliance activities were assumed by the Board in setting the Part 845 compliance deadlines for
covered units. This also does not include additional costs that may be incurred due to potential ambiguities
in the rules and does not include all plant personnel time.

33 SIPC will have to continue paying these operational costs even if the De Minimis Units are
closed under Part 845 and then replaced with storm water basins. Accordingly, the Part 845-related
O&M costs that would apply if SIPC were required to close the units under Part 845 would be on
top of SIPC’s routine operational O&M costs for storm water management.
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short-term line-of-credit and possibly from an unsecured borrowing source at higher rates until
such time as it can retire the borrowings from future member rates. SIPC will be forced to pass
along all costs of meeting these new requirements to its member-owners. SIPC’s member-owners
have “full requirement” wholesale power requirements contracts, which means they must buy
100% of their energy needs from SIPC. They cannot go to an alternative supplier for lower cost
energy. To leave SIPC, member-owners would have to pay prohibitively significant exit costs.
For decades, SIPC’s reliable, affordable electricity has been one of the key drivers of economic
growth and prosperity in these communities. Increased costs of electric energy, particularly in
rural areas served by cooperatives, will have negative impacts on rural economic development and
jobs. In cases where small businesses like SIPC are affected, Section 27(a) requires the Board to
consider and apply economically reasonable ways to minimize pollution and also mitigate impacts
to facilities that can least afford them. 415 Ill. Comp. Stat. 5/27(a).

Not only are the capital and operating costs associated with Part 845 compliance
significant, compliance with Part 845 would not provide any meaningful benefit to human health
or the environment because, as discussed above, the de minimis units do not present the magnitude
of risk that warranted regulation under Part 257 and Part 845. This is especially true given that
the units would remain subject to applicable NPDES permit and Part 620 standard requirements.
Accordingly, any minimal benefit from layering on another set of onerous requirements under Part
845 would be dwarfed by the extreme costs of compliance for SIPC and its members.

Finally, there is nothing in the Part 845 rulemaking record to combat the conclusion that
Part 845 is not economically reasonable as applied to current and former ponds at issue in this
petition. IEPA did not perform its own economic reasonableness analysis of the Part 845

rulemaking but instead relied on U.S. EPA’s technical feasibility and economic reasonableness
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determination in Part 257. IEPA simply concluded because “owners and operators of CCR surface
impoundments are already subject to 40 CFR 257, many of the technical and economic
requirements applicable to owners and operators in the proposed Part 845 are already required
under federal law.” IEPA Statement of Reasons, Ex. 18 at 33-34. Part 257, however, only applies
to CCR surface impoundments that contained a significant (not de minimis) amount of CCR and
liquids as of October 19, 2015. U.S. EPA did not consider units such as the De Minimis Units in
promulgating Part 257, and therefore, neither did IEPA’s proposal or the Board in promulgating
Part 845.3% Moreover, because they are not subject to Part 257, the De Minimis Units are not
already subject to “many of the technical and economic requirements applicable to owners and
operators in the proposed Part 845.” IEPA Statement of Reasons, Ex. 18 at 33-34. In other words,
neither IEPA nor the Board determined that Part 845 was economically reasonable as applied to
the De Minimis Units (or, as discussed below, the Former Fly Ash Holding Units).

In short, the costs of Part 845 compliance are significant, and any additional benefits to
human health and the environment are minimal, if any. Compliance with the requested relief,
alternatively, would allow SIPC to continue to manage plant discharges and storm water in the De
Minimis Units without causing adverse impacts to human health or the environment and without
incurring additional O&M or capital cost that will have to be passed along to SIPC’s members.
Compliance with Part 845 is economically unreasonable, and SIPC’s request for an adjusted

standard should be granted.

% The Board requested an analysis from the Department of Commerce and Economic Opportunity, but
none was performed. Second Notice Opinion and Order at 8.
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C. The Former Fly Ash Holding Units and Pond 6

1. SIPC Requests an Adjusted Standard Exempting the Former Fly Ash
Holding Units and Pond 6 from all Provisions of Part 845.

To the extent the Board determines that the Former Fly Ash Holding Units and Pond 6 are
“CCR Surface Impoundments” under Part 845, the Board should grant an adjusted standard from
Section 845.100 exempting the Former Fly Ash Holding Units and Pond 6% from the requirements
of Part 845. The Initial Fly Ash Holding Area, the Replacement Fly Ash Holding Area, and the
Fly Ash Holding Area Extension are within the footprint of the Former Landfill at Marion Station
and thus, are required to be covered pursuant to the Part 811 closure plan SIPC has already
submitted to IEPA for the Former Landfill. As discussed above, that landfill closure plan was
submitted to IEPA at IEPA’s request in connection with IEPA’s claims that the Former Landfill
failed to have the permanent cover required by Part 811. Pond 6 was built as, and under the closure
plan will continue to operate as, a storm water pond to manage landfill runoff and will be operated
and maintained as part of SIPC’s Part 811 landfill closure and post-closure obligations. The Initial
Fly Ash Holding Area, the Replacement Fly Ash Holding, the Fly Ash Holding Area Extension,
and Pond 6 will continue also to be subject to all other applicable environmental laws and
regulations, including the groundwater quality regulations set forth in 35 Ill. Admin. Code Part

620.

% An adjusted standard exempting Pond 6 from coverage under Part 845 is warranted both on the grounds
that it is a de minimis unit and because it can and should be managed as part of the landfill closure pursuant
to Part 811.
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2. The Factors Relating to the Former Fly Ash Holding Units and Pond 6 Are
Substantially and Significantly Different from the Factors and
Circumstances the Board Relied on in Adopting Part 845.

The factors relating to the Former Fly Ash Holding Units and Pond 6 differ significantly
from the factors that were considered and motivated the Board in adopting Part 845. As noted
supra at Part I1V.B.2, the legislature, IEPA, and the Board were all motivated to address the same
risk that U.S. EPA sought to address in Part 257 for surface impoundments®**—the risk posed by
CCR surface impoundments that contain large amounts of CCR managed with water under a
hydraulic head. The Former Fly Ash Holding Units and the Former Landfill’s storm water pond,
Pond 6, are different, in several important respects.

First, the Former Fly Ash Holding Units do not contain water and have not contained water
for at least thirty years. Accordingly, any CCR remaining in the Fly Ash Holding Units is not
under a hydraulic head and presents far less risk to groundwater than the units the Board sought to
regulate in Part 845 (which the Board acknowledged when it declined to extend the Part 845
rulemaking to CCR landfills). See Updated Bradley Op., Updated Ex. 28 at 21-22. As discussed
above, Pond 6 contains de minimis amounts of CCR, and thus likewise does not present the risk
targeted by Part 845.

Second, the Former Fly Ash Holding Units are now covered by the Former Landfill, which
operated and was regulated as a permit-exempt, on-site landfill for decades under Part 815, and
which SIPC intends to close consistent with the Part 811 landfill regulations. As discussed below,

current Illinois landfill regulations require that SIPC install a cover that is equally as protective as

% As mentioned above, the Former Landfill ceased receiving CCR prior to October 2015, and thus, it is not
subject to Part 257’s landfill requirements. Consistent with that assertion, in its Landfill VN, IEPA asserted
that Illinois’s landfill regulations, Part 811 et seq., were applicable, not Part 257.
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the cover that would be required by Part 845. See Updated Bradley Op., Updated Ex. 28 at 21; see
also 35 Ill. Adm. Code 88 314(a), (b), (c). The regulations also require post-closure care,
maintenance, and monitoring for the entire landfill area which, in this case, includes Pond 6. See
35 Ill. Adm. Code § 811.302 (post-closure care), 8 811.319 (groundwater monitoring), 8 811.322
(final slope and stabilization). However, the Board clearly did not intend to regulate CCR landfills
under the adopted Part 845 surface impoundment rules, and in fact, it opened a subdocket to
address possible, future CCR landfill regulations. Second Notice Opinion and Order at 12; IPCB
Dkt. No. R2020-19(A). One would expect there to be many different requirements and
considerations for landfills, which were never even addressed in the Part 845 rulemaking. See, e.g.,
40 C.F.R. 88 257.70, .81, .84.

Third, there are significant legal, compliance, and fairness concerns inherent in suddenly
and unexpectedly characterizing and regulating the Former Fly Ash Holding Units and Pond 6,
and indeed the entire landfill area, as a CCR surface impoundment, when today and at the time
Part 257 and Part 845 were adopted, the area was a landfill and had been managed and treated as
a regulated landfill for decades. Indeed, as discussed above, under the same, key present tense
definition language in both Part 257 and Part 845, the decision about whether a unit is a landfill or
surface impoundment must be made at the time Part 257, or Part 845, respectively, was adopted.
U.S. EPA had to address in Part 257 how to determine whether a unit should be considered a
landfill or surface impoundment because Part 257 contains different requirements for landfills and
surface impoundments. It did so based upon the status of the unit at the time Part 257 was adopted.
See supra at Part IIlLA.1. This made sense for multiple reasons, including for clarity of
applicability and because the correct regulatory requirements should apply based upon the

characteristics of the unit, and the related risks presented, at the time the rule went into effect. It
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makes no sense to apply landfill requirements wholesale to ponds to address landfill risks, or to
apply pond requirements to landfills to address pond risks. But that is exactly what IEPA seems
to be claiming here.

Worse, IEPA seems to be claiming that Part 845 surface impoundment requirements apply
to the whole Former Landfill after having treated the landfill as a landfill for years, including by
issuing the Landfill VN to SIPC in 2020. 2020 Landfill VN. Ex. 16. SIPC operated the Former
Landfill as a landfill, submitted landfill reports to IEPA, and ceased using the Former Landfill at
a time that made Part 257 landfill requirements inapplicable. Having expected Part 257 to be
inapplicable given the plain applicability language, reinforced by IEPA’s prior view that the
Former Landfill was subject to Illinois landfill requirements under Part 811, SIPC has not planned
for Part 257 applicability, and it has not taken any Part 257 compliance actions. Indeed, if anyone
had thought at the time it was adopted that Part 257 applied at all, it would have been anomalous,
to say the least, for SIPC to have taken compliance action for its Former Landfill consistent with
Part 257 surface impoundment requirements, but IEPA appears now to claim that Part 845’s
requirements, which are based on Part 257’s surface impoundment requirements, apply to the
Former Landfill.

This quixotic result, of course, was never contemplated by the Board in the Part 845
rulemaking. In fact, in adopting Part 845, the Board included some very aggressive deadlines
because, in its view, companies were already complying with Part 257 and they could use those
actions to comply with Part 845. See supra Section 1VV.B.2. That is simply not true for the Former
Landfill, including the Former Fly Ash Holding Units within the landfill footprint and related
storm water runoff Pond 6. No one could reasonably have expected that Part 257’s (and later Part

845’s) surface impoundment requirements would apply to the Former Landfill, especially when
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IEPA asserted as late as 2020 that the Former Landfill was a landfill and regulated under Illinois
landfill regulations. The Board did not consider or assess in its Part 845 rulemaking the application
of Part 845’s surface impoundment requirements to landfills, including the costs, feasibility, and
necessity of compliance or the risks to be addressed. Applying Part 845 surface impoundment
requirements to the Former Landfill also would cause unfair surprise and retroactive change of
regulatory status concerns.

3. The Factors Relating to the Former Fly Ash Holding Units—which Differ

from those Relied upon by the Board in Passing Part 845—Justify an
Adjusted Standard.

The factors discussed above all justify granting the adjusted standard here, particularly
where, as discussed below, the Former Fly Ash Holding Units will continue to be regulated and
monitored as part of the Former Landfill closure and post-closure activities under Illinois landfill
regulations and any exceedances of groundwater standards can be addressed pursuant to the
landfill regulations and Part 620.

4. The Requested Adjusted Standard Will Not Result in Adverse
Environmental or Health Effects.

As an initial matter, the Former Fly Ash Holding Units do not contain water and therefore
do not pose the same risks to the environment as CCR surface impoundments that contain large
quantities of CCR under a hydraulic head. See Updated Bradley Op., Updated Ex. 28 at 21-22.
Instead, they function as a landfill, which U.S. EPA, IEPA, and the Board have all recognized pose
less of a threat to the environment than the units that the Board sought to regulate under Part 845.
Updated Bradley Op., Updated Ex. 28 at 20; Final Rule, Updated Ex. 17 at 21342 (“As noted,
EPA’s risk assessment shows that the highest risks are associated with CCR surface impoundments

due to the hydraulic head imposed by impounded water.”). Further, Pond 6 is a landfill runoff, de
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minimis pond, and as discussed above, it too does not present a risk that warrants regulation under
Part 845.

Moreover, SIPC intends the close and cover the Former Landfill consistent with the
requirements of Part 811. SIPC’s currently proposed landfill closure plan is consistent with Part
845 requirements for closure in place with a cover system. SIPC’s plan, which has been submitted
to IEPA, includes the following:

e Installation of a final cover system consisting of a 3.0 foot low permeability layer
overlain by a 3.0 foot final protective layer or an alternate geosynthetic cap with a
minimum thickness of 4.0 feet consisting from the bottom up: 1.0 foot thick low
permeability layer, 40-mil linear low-density polyethylene (LLDPE)
geomembrane, a double-sided geocomposite drainage layer and a 3.0 foot final
protective layer.3” (Compare 35 Ill. Admin. Code § 811.314 with id. § 845.750.)

e Slopes that will be constructed to minimize wind and water erosion.

e Establishment of vegetation upon completion of the final cover placement and
storm water and drainage features.

e Installation of additional monitoring wells, if needed, to meet the requirements of
Part 811, which requires, in part that “a network of monitoring points shall be
established “at sufficient locations” downgradient with respect to groundwater flow
and not excluding the downward direction, to detect any discharge of contaminants
room from any part of a potential source of discharge. 35 Ill. Admin. Code
§ 811.318(b)(1).

e Post-closure monitoring and care consistent with SIPC’s obligations under Part
811.

See Former Landfill Closure Plan, Ex. 10 at 3-8.

Compliance with these provisions will ensure that the Former Landfill (including the

37 Part 811 allows for such an “alternate” cover system design where “the performance of the low
permeability layer is equal to or superior to the performance” to the default requirements set forth in Part
811.314 (b)(3)(A)(i) and (b)(3)(A)(ii). See 35 Ill. Adm. Code § 811.314 (b)(3)(A)(iii).
% SIPC has previously installed groundwater monitoring wells around the landfill and performed
groundwater sampling and reported the results to IEPA.
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Former Fly Ash Holding Units) remains insulated from any water that could lead CCR to leach
into nearby groundwater or runoff to Pond 6. In addition, ongoing groundwater monitoring under
the landfill closure plan will ensure that any exceedances of groundwater standards attributable to
the Former Landfill (of which the Former Fly Ash Holding Units are a part) or Pond 6 will be
identified and corrected as necessary. As a result, there is no risk that the proposed adjusted
standard will result in any harm to the environment, and Petitioner’s requested adjusted standard
“will not result in environmental or health effects substantially and significantly more adverse than
the effects considered by the Board in adopting” Part 845. 415 Ill. Comp. Stat. 5/28.1(c)(3); see
also Updated Bradley Op., Updated Ex. 28 at 21-22.

5. The Requested Adjusted Standard is Consistent with Federal Law.

As discussed supra, the Former Fly Ash Holding Units and Pond 6 are not existing or
inactive CCR surface impoundments under Part 257. Accordingly, excluding them from Part 845
is not inconsistent with federal law. See 35 Ill. Admin. Code 104.406(i).

6. The Efforts Necessary to Require the Former Fly Ash Holding Units to
Comply with Part 845 Are Not Economically Reasonable.

As is the case with the De Minimis Units, the costs of compliance with Part 845 are not
reasonable when considered in conjunction with the minimal (if any) benefits to the environment.
Andrews Engineering conservatively®® estimates that the costs of closing and managing the

Former Landfill, including the Former Fly Ash Holding Units, pursuant to Part 845 is nearly $5.5

39 Mr. Liss’s estimate is conservative, in part, because it assumes that IEPA will allow the landfill
area to close as one impoundment, rather than requiring separate closure of each of the three
Former Fly Ash Holding Units. It also assumes that IEPA will approve closure in place using a
final cover system, rather than require SIPC to excavate the landfill and the Former Fly Ash
Holding Units and dispose of the material offsite and in accordance with the comprehensive Part
845 transportation requirements. Supp. Liss Dec., Ex. 30 at P 5.
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million in capital and other upfront costs, which includes the costs of permitting and
documentation to support the necessary Part 845 permit applications. Supp. Liss Dec., Ex. 30 at
[P 5. The O&M costs associated with managing the Former Landfill area, including the Former Fly
Ash Holding Units, as a Part 845 surface impoundment would be at least $67,536 per year (without
an inflation factor) for the first ten years of post-closure care, and $33,752 (without an inflation
factor) for the remainder of the 30-year post closure care period required by Part 845.4° Id. at ] 4.
In contrast, the costs of closing and managing the Former Landfill pursuant to the Illinois landfill
regulations is approximately $3.5 to $5.2 million in immediate capital costs with approximately
$42,000 per year in O&M costs for a period of 5 years after the completion of closure activities,
and $12,400 per year in annual O&M costs for the following 10-year period, assuming a 15-year
post-closure care and monitoring period. Id. at § 4. The Part 845 costs include costs to comply
with requirements that were never intended to apply to landfills and were not enacted to address
any risks actually presented by landfills.

As noted above, the Former Fly Ash Holding Units are not covered by Part 257. Therefore,
neither U.S. EPA in promulgating Part 257 nor IEPA nor the Board in promulgating Part 845 found
that it is economically reasonable to require former ponds like the Former Fly Ash Holding Units
to comply with the requirements of Part 845. See supra Section 1VV.B.6. Further, as a not-for-
profit cooperative, SIPC and its customers are uniquely sensitive to sudden, unexpected increases
in capital and operating costs (and this cost is particularly unexpected given that, until earlier this

year, SIPC and IEPA had been treating the Former Landfill as a landfill that was about to undergo

0 This does not include the costs of expediting work to meet Part 845’s stringent deadline, or alternate
Board-approved compliance deadlines. This also does not include additional costs that may be incurred due
to potential ambiguities in the rules, and does not include all plant personnel time.
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closure under Part 811). Given that there will be no environmental benefit to managing the Former
Fly Ash Holding Units pursuant to Part 845 rather than Part 811, the additional cost is not
reasonable and the Petition should be granted.

D. Proposed Language of Adjusted Standard.

SIPC proposes the following adjusted standard language (35 Ill. Admin. Code 104.406(a)):

1. Pursuant to Section 28.1 of the Environmental Protection Act, the Board
grants Southern Illinois Power Cooperative (“SIPC”) an adjusted standard
from 35 Ill. Admin. Code § 845.100 for Ponds 3, including 3A, 4, 6, South
Fly Ash Pond, Pond B-3, the Initial Fly Ash Holding Area, the Replacement
Fly Ash Holding area, and the Fly Ash Holding Area Extension. 415 Ill.
Comp. Stat. 5/28.1.

2. The adjusted standard applies to SIPC’s Marion Station.

3. The Part 845 regulations do not apply to Ponds 3, including 3A, 4, 6, South
Fly Ash Pond, Pond B-3, the Initial Fly Ash Holding Area, the Replacement
Fly Ash Holding area, or the Fly Ash Holding Area Extension.

4. The adjusted standard is effective as of the date of this order.

E. Part 845 Was Promulgated to Implement Section 22.59 of the Act and the
Automatic Stay Applies.

Because SIPC filed its original petition for an individual adjusted standard within 20 days
after the effective date of Part 845 (April 21, 2021), the operation and application of Part 845 is
automatically stayed as to the De Minimis Units and Former Fly Ash Holding Units pending the
disposition of this petition. 415 Ill. Comp. Stat. 5/28.1(e).

The only exception to this automatic stay is for regulations “adopted by the Board to
implement, in whole or in part, the requirements of the federal Clean Air Act, Safe Drinking Water
Act or Comprehensive Environmental Response, Compensation and Liability Act, or the State
RCRA, UIC or NPDES programs.” 415 Ill. Comp. Stat. 5/28.1(e). Part 845 was promulgated to

implement Section 22.59 of the Act and the federal Resources Conservation and Recovery Act,
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Section 4005. It was not promulgated to implement, in whole or in part, the requirements of the
federal Clean Air Act, Safe Drinking Water Act or Comprehensive Environmental Response,
Compensation and Liability Act, or the State RCRA, UIC or NPDES programs. See 35 Ill. Adm.
Code 104.406(b).

F. Hearing Request.

SIPC requests a hearing for this adjusted standard pursuant to 35 Ill. Admin. Code
104.406(j).

G. Supporting Documentation.

Documents and legal authorities supporting the Petition are cited herein (and, where
applicable, on the attached Index of Exhibits) when they are used as a basis for the Petitioner's
proof. Relevant portions of updated or new documents and legal authorities, other than Board’s
final Order State regulations, statutes, and reported cases, are attached to this amended petition.
See 35 Ill. Admin. Code § 104.406(K).

V. CONCLUSION.

SIPC respectfully requests that the Board grant its request for inapplicability or, in the
alternative, an adjusted standard as set forth herein.
Respectfully Submitted,
Southern Illinois Power Cooperative

By: _ /s/ Katherine S. Walton
One of its attorneys

Dated: September 2, 2021
SCHIFF HARDIN LLP

Attorneys for Petitioner Southern Illinois Power Cooperative
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Katherine Walton

Stephen Bonebrake

Amy Antoniolli

Schiff Hardin LLP

233 South Wacker Drive
Suite 7100

Chicago, Illinois 60606

(312) 258-5500
kwalton@schiffhardin.com
sbonebrake@schiffhardin.com
aantoniolli@schiffhardin.com
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 257 and 261

[EPA-HQ-RCRA-2009-0640; FRL-9919-44—
OSWER]

RIN-2050-AE81

Hazardous and Solid Waste
Management System; Disposal of Coal
Combustion Residuals From Electric
Utilities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA or the Agency) is
publishing a final rule to regulate the
disposal of coal combustion residuals
(CCR) as solid waste under subtitle D of
the Resource Conservation and
Recovery Act (RCRA). The available
information demonstrates that the risks
posed to human health and the
environment by certain CCR
management units warrant regulatory
controls. EPA is finalizing national
minimum criteria for existing and new
CCR landfills and existing and new CCR
surface impoundments and all lateral
expansions consisting of location
restrictions, design and operating
criteria, groundwater monitoring and
corrective action, closure requirements
and post closure care, and
recordkeeping, notification, and internet
posting requirements. The rule requires
any existing unlined CCR surface
impoundment that is contaminating
groundwater above a regulated
constituent’s groundwater protection
standard to stop receiving CCR and
either retrofit or close, except in limited
circumstances. It also requires the
closure of any CCR landfill or CCR
surface impoundment that cannot meet
the applicable performance criteria for
location restrictions or structural
integrity. Finally, those CCR surface
impoundments that do not receive CCR
after the effective date of the rule, but
still contain water and CCR will be
subject to all applicable regulatory
requirements, unless the owner or
operator of the facility dewaters and
installs a final cover system on these
inactive units no later than three years
from publication of the rule. EPA is
deferring its final decision on the Bevill
Regulatory Determination because of
regulatory and technical uncertainties
that cannot be resolved at this time.
DATES: This final rule is effective on
October 14, 2015.

ADDRESSES: EPA has established three
dockets for this regulatory action under

Docket ID No. EPA-HQ-RCRA-2009—
0640, Docket ID No. EPA-HQ-RCRA—
2011-0392, and Docket ID No. EPA—
HQ-RCRA-2012-0028. All documents
in these dockets are available at http://
www.regulations.gov. Although listed in
the index, some information is not
publicly available, e.g., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the OSWER Docket, EPA/DC, WJC West
Building, Room 3334, 1301 Constitution
Ave. NW., Washington, DC 20460. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OSWER
Docket is 202-566—0276.

FOR FURTHER INFORMATION CONTACT: For
questions on technical issues:
Alexander Livnat, Office of Resource
Conservation and Recovery,
Environmental Protection Agency,
5304P; telephone number: (703) 308—
7251; fax number: (703) 605-0595;
email address: livnat.alexander@
epa.gov, or Steve Souders, Office of
Resource Conservation and Recovery,
Environmental Protection Agency,
5304P; telephone number: (703) 308—
8431; fax number: (703) 605-0595;
email address: souders.steve@epa.gov.
For questions on the regulatory impact
analysis: Richard Benware, Office of
Resource Conservation and Recovery,
Environmental Protection Agency,
5305P; telephone number: (703) 308—
0436; fax number: (703) 308—7904;
email address: benware.richard@
epa.gov. For questions on the risk
assessment: Jason Mills, Office of
Resource Conservation and Recovery,
Environmental Protection Agency,
5305P; telephone number: (703) 305—
9091; fax number: (703) 308—7904;
email address: mills.jason@epa.gov.
For more information on this
rulemaking please visit http://
www.epa.gov/epawaste/nonhaz/
industrial/special/fossil/index.htm.

SUPPLEMENTARY INFORMATION:
A. Does this action apply to me?

This rule applies to all coal
combustion residuals (CCR) generated
by electric utilities and independent
power producers that fall within the
North American Industry Classification

System (NAICS) code 221112 and may
affect the following entities: Electric
utility facilities and independent power
producers that fall under the NAICS
code 221112. The industry sector(s)
identified above may not be exhaustive;
other types of entities not listed could
also be affected. The Agency’s aim is to
provide a guide for readers regarding
those entities that potentially could be
affected by this action. To determine
whether your facility, company,
business, organization, etc., is affected
by this action, you should refer to the
applicability criteria discussed in Unit
VI.A. of this document If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

B. What actions are not addressed in
this rule?

This rule does not address the
placement of CCR in coal mines. The
U.S. Department of Interior (DOI) and,
as necessary, EPA will address the
management of CCR in minefills in
separate regulatory action(s), consistent
with the approach recommended by the
National Academy of Sciences,
recognizing the expertise of DOI’s Office
of Surface Mining Reclamation and
Enforcement in this area. See Unit VI of
this document for further details. This
rule does not regulate practices that
meet the definition of a beneficial use of
CCR. Beneficial uses that occur after the
effective date of the rule need to
determine if they comply with the
criteria contained in the definition of
“beneficial use of CCRs.” This rule does
not affect past beneficial uses (i.e., uses
completed before the effective date of
the rule.) See Unit VI of this document
for further details on proposed
clarifications of beneficial use.
Furthermore, CCR from non-utility
boilers burning coal are also not
addressed in this final rule. EPA will
decide on an appropriate action for
these wastes through a separate
rulemaking effort. See Unit IV of this
document for further details. Finally,
this rule does not apply to municipal
solid waste landfills (MSWLFs) that
receive CCR for disposal or use as daily
cover.

C. The Contents of This Preamble Are
Listed in the Following Outline

I. Executive Summary

II. Statutory Authority

III. Background

IV. Bevill Regulatory Determination Relating
to CCR From Electric Utilities and
Independent Power Producers

V. Development of the Final Rule—RCRA
Subtitle D Regulatory Approach
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from the MSWLF unit to the
groundwater (i.e., as would be the case
if CCR was disposed in the MSWLF
unit). In determining alternative
parameters, the Director shall consider,
among other things: (1) The types,
quantities, and concentrations in wastes
managed at the MSWLF unit; (2) the
mobility, stability, and persistence of
waste constituents or their reaction
products in the unsaturated zone
beneath the MSWLF unit; and (3) the
detectability of indicator parameters,
waste constituents, and reaction
products in the groundwater. In
situations where the MSWLF unit is
receiving CCR for disposal and/or daily
cover, EPA expects the controlled
management of CCR in these units.
Specifically, EPA expects State
Directors to utilize the provisions in
§258.54(a)(2) to revise the detection
monitoring constituents to include those
constituents being promulgated in this
rule under § 257.90. These detection
monitoring constituents or inorganic
indicator parameters are: boron,
calcium, chloride, fluoride, pH, sulfate
and total dissolved solids (TDS). These
inorganic indicator parameters are
known to be leading indicators of
releases of contaminants associated with
CCR and the Agency strongly
recommends that State Directors add
these constituents to the list of indicator
parameters to be monitored during
detection monitoring of groundwater if
and when a MSWLF decides to accept
CCR.

The Agency has concluded that CCR
can readily be handled in permitted
MSWLFs provided that they are
evaluated for waste compatibility and
placement as required under the part
258 requirements. Furthermore,
consistent with the recordkeeping
requirements in § 258.29, the Agency
further expects State Directors to
encourage MSWLF units receiving CCR
after the effective date of this rule to do
so pursuant to a “CCR acceptance plan”
that is maintained in the facility
operating record. This plan would
assure that the MSWLF facility is aware
of the physical and chemical
characteristics of the waste received
(i.e., CCR) and handles it with the
additional precautions necessary to
avoid dust, maintain structural integrity,
and avoid compromising the gas and
leachate collection systems of the
landfill so that human health and the
environment are protected. While the
Agency sees no need to impose
duplicative requirements for MSWLFs
that receive CCR for disposal or daily
cover; development of these acceptance
plans as well as a revised list of

groundwater detection monitoring
constituents will help ensure that CCR
is being managed in the most protective
manner consistent with the Part 258
requirements.

5. Inactive CCR Surface Impoundments

The final rule also applies to
“inactive” CCR surface impoundments
at any active electric utilities or
independent power producers,
regardless of the fuel currently being
used to produce electricity; i.e., surface
impoundments at any active electric
utility or independent power producer
that have ceased receiving CCR or
otherwise actively managing CCR.
While it is true that EPA exempted
inactive units from the part 258
requirements in 1990, the original
subtitle D regulations at 40 CFR part 257
(which are currently applicable to CCR
wastes) applied to “all solid waste
disposal facilities and practices” except
for eleven specifically enumerated
exemptions (none of which are
relevant). 40 CFR 257.1(c). See also, 40
CFR 257.1(a)(1)—(2). And as discussed in
greater detail below, subtitle D of RCRA
does not limit EPA’s authority to active
units—that is, units that receive or
otherwise manage wastes after the
effective date of the regulations. EPA
has documented several damage cases
that have occurred due to inactive CCR
surface impoundments, including the
release of CCR and wastewater from an
inactive CCR surface impoundment into
the Dan River which occurred since
publication of the CCR proposed rule.
As discussed in the proposal, the risks
associated with inactive CCR surface
impoundments do not differ
significantly from the risks associated
with active CCR surface impoundments;
much of the risk from these units is
driven by the hydraulic head imposed
by impounded units. These conditions
remain present in both active and
inactive units, which continue to
impound liquid along with CCR. For all
these reasons, the Agency has
concluded that inactive CCR surface
impoundments require regulatory
oversight.

The sole exception is for “inactive”
CCR surface impoundments that have
completed dewatering and capping
operations (in accordance with the
capping requirements finalized in this
rule) within three years of the
publication of this rule. EPA considers
these units to be analogous to inactive
CCR landfills, which are not subject to
the final rule. As noted, EPA’s risk
assessment shows that the highest risks
are associated with CCR surface
impoundments due to the hydraulic
head imposed by impounded water.

Dewatered CCR surface impoundments
will no longer be subjected to hydraulic
head so the risk of releases, including
the risk that the unit will leach into the
groundwater, would be no greater than
those from CCR landfills. Similarly, the
requirements of this rule do not apply
to inactive CCR landfills—which are
CCR landfills that do not accept waste
after the effective date of the
regulations. The Agency is not aware of
any damage cases associated with
inactive CCR landfills, and as noted, the
risks of release from such units are
significantly lower than CCR surface
impoundments or active CCR landfills.
In the absence of this type of evidence,
and consistent with the proposal, the
Agency has decided not to cover these
units in this final rule.

Under both the subtitle C and subtitle
D options, EPA proposed to regulate
“inactive” CCR surface impoundments
that had not completed closure prior to
the effective date of the rule. EPA
proposed that if any inactive CCR
surface impoundment had not met the
interim status closure requirements (i.e.,
dewatered and capped) by the effective
date of the rule, the unit would be
subject to all of the requirements
applicable to CCR surface
impoundments. Under the subtitle C
option, those requirements would have
included compliance with the interim
status and permitting regulations. Under
subtitle D, such units would have been
required to comply with all of the
criteria applicable to CCR surface
impoundments that continued to
receive wastes, including groundwater
monitoring, corrective action, and
closure.

EPA acknowledged that this
represented a departure from the
Agency’s long-standing implementation
of the regulatory program under subtitle
C. While the statutory definition of
“disposal” has been broadly interpreted
to include passive leaking, historically
EPA has construed the definition of
“disposal” more narrowly for the
purposes of implementing the subtitle C
regulatory requirements. For examples
see 43 FR 58984 (Dec. 18, 1978); and 45
FR 33074 (May 1980). Although in some
situations, post-placement management
has been considered to be disposal
triggering RCRA subtitle C regulatory
requirements, e.g., dredging of
impoundments or management of
leachate, EPA has generally interpreted
the statute to require a permit only if a
facility treats, stores, or actively
disposes of the waste after the effective
date of its designation as a hazardous
waste. EPA explained that relying on a
broader interpretation was appropriate
in this instance given that the
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substantial risks associated with
currently operating CCR surface
impoundments, i.e., the potential for
leachate and other releases to
contaminate groundwater and the
potential for catastrophic releases from
structural failures, were not measurably
different than the risks associated with
“inactive” CCR surface impoundments
that continued to impound liquid, even
though the facility had ceased to place
additional wastes in the unit. EPA noted
as well that the risks are primarily
driven by the older existing units,
which are generally unlined.

In the section of the preamble
discussing the subtitle D option, EPA
did not expressly highlight the
application of the rule to inactive CCR
surface impoundments, but generally
explained that EPA’s approach to
developing the proposed subtitle D
requirements for surface impoundments
(which are not addressed by the part
258 regulations that served as the model
for the proposed landfill requirements)
was to seek to be consistent with the
technical requirements developed under
the subtitle C option. (See 75 FR 35193.)
(“In addition, EPA considered that
many of the technical requirements that
EPA developed to specifically address
the risks from the disposal of CCR as
part of the subtitle C alternative would
be equally justified under a RCRA
subtitle D regime . . . The factual
record—i.e., the risk analysis and the
damage cases—supporting such
requirements is the same, irrespective of
the statutory authority under which the
Agency is operating . . . Thus several of
the provisions EPA is proposing under
RCRA subtitle D either correspond to
the provisions EPA is proposing to
establish for RCRA subtitle C
requirement. These provisions include
the following regulatory provisions
specific to CCR that EPA is proposing to
establish: Scope and applicability (i.e.,
who will be subject to the rule criteria/
requirements) . . .”’) (emphasis added).

EPA received numerous comments on
this aspect of the proposal. On the
whole, the comments were focused on
EPA’s legal authority under subtitle C to
regulate inactive and closed units, as
well as inactive and closed facilities.
One group of commenters, however,
specifically criticized the proposed
subtitle D regulation on the grounds that
it failed to address the risks from
inactive CCR surface impoundments.
The majority of commenters, however,
argued that RCRA does not authorize
EPA to regulate inactive or closed
surface impoundments. These
commenters focused on two primary
arguments: first, that RCRA’s definition
of “disposal” cannot be interpreted to

include “passive migration” based on
the plain language of the statute, and
second, that such an interpretation
conflicted with court decisions in
several circuits, holding that under
CERCLA “disposal” does not include
passive leaking or the migration of
contaminants.

In support of their first argument,
commenters argued that the plain
language of RCRA demonstrates that the
requirements are ‘‘prospective in
nature” and thus cannot be interpreted
to apply to past activities, i.e., the past
disposals in inactive CCR units. They
also argued that the absence of the word
“leaching” from the definition of
“disposal” clearly indicates that
Congress did not intend to cover passive
leaking or migration from CCR units.
The commenters also selectively quoted
portions of past EPA statements,
claiming that these demonstrated that
EPA had conclusively interpreted RCRA
to preclude jurisdiction over inactive
units and facilities. In particular, they
pointed to EPA’s decision in 1980 not
to require permits for closed or inactive
facilities.

Commenters cited several cases to
support their second claim. These
include Carson Harbor Vill. v. Unocal
Corp., 270 F.3d 863 (9th Cir. 2001);
United States v. 150 Acres of Land, 204
F.3d 698, 706 (2000); ABB Industrial
Systems v. Prime Technology, 120 F.3d
351, 358 (2d Cir. 1997); United States v.
CMDG Realty Co., 96 F.3d 706, 711 (3rd
Cir. 1996); Joslyn Mfg. Co. v. Koppers
Co., 40 F.3d 750, 762 (5th Cir. 1994);
Delaney v. Town of Carmel, 55 F. Supp.
2d 237, 256 (S.D.N.Y. 1999); see also
Interfaith Cmty. Org. v. Honey-Well Intl
Inc., 263 F. Supp. 2d 796, 846 n.10
(D.N.J. 2003). The commenters
acknowledged that these cases were all
decided under CERCLA, but claim that
the cases are all equally dispositive with
respect to RCRA’s definition of disposal
because CERCLA specifically
incorporates by reference RCRA‘s
statutory definition of disposal.

As an initial matter, it is important to
correct certain misunderstandings
contained throughout a number of the
comments. First, EPA did propose to
include inactive units under the subtitle
D alternative. EPA clearly signaled its
intent to cover the same universe of
units and facilities covered under the
subtitle C proposal. EPA did not include
a corresponding discussion in its
explanation of the subtitle D alternative
because application of the criteria to
inactive units did not represent such a
significant departure from EPA’s past
practice or interpretation. As discussed
in more detail below, the original
subtitle D regulations applied to all

existing disposal units. See 40 CFR
257.1(a)(1)—(2), (c) and 43 FR 4942—
4943, 4944.

Second, several commenters criticized
EPA’s purported proposal to cover both
“closed” and ““inactive” surface
impoundments, using the terms
interchangeably. These same
commenters also refer to both “inactive
facilities” and ““inactive units.” These
are all different concepts, and EPA
clearly distinguished between them.

EPA proposed to regulate only
“inactive” surface impoundments that
had not completed closure of the surface
impoundment before the effective date.
“Inactive” surface impoundments are
those that contain both CCR and water,
but no longer receive additional wastes.
By contrast, a “closed” surface
impoundment would no longer contain
water, although it may continue to
contain CCR (or other wastes), and
would be capped or otherwise
maintained. There is little difference
between the potential risks of an active
and inactive surface impoundment; both
can leak into groundwater, and both are
subject to structural failures that release
the wastes into the environment,
including catastrophic failures leading
to massive releases that threaten both
human health and the environment.
This is clearly demonstrated by the
recent spill in the Dan River in North
Carolina, which occurred as the result of
a structural failure at an inactive surface
impoundment. Similarly, as
demonstrated by the discovery of
additional damage cases upon the recent
installation of groundwater monitoring
systems at existing CCR surface
impoundments in Michigan and Illinois,
many existing CCR surface
impoundments are currently leaking,
albeit currently undetected. These are
the risks the disposal rule specifically
seeks to address, and there is no logical
basis for distinguishing between units
that present the same risks.

EPA did not propose to require
“closed” surface impoundments to
“reclose.” Nor did EPA intend, as the
same commenters claim, that “literally
hundreds of previously closed . . .
surface impoundments—many of which
were properly closed decades ago under
state solid waste programs, have
changed owners, and now have
structures built on top of them—would
be considered active CCR units.”
Accordingly, the final rule does not
impose any requirements on any CCR
surface impoundments that have in fact
“closed” before the rule’s effective
date—i.e., those that no longer contain
water and can no longer impound
liquid.
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2. Definition of CCR Surface
Impoundment

EPA proposed to define a CCR surface
impoundment to mean a facility or part
of a facility which is a natural
topographic depression, man-made
excavation, or diked area formed
primarily of earthen materials (although
it may be lined with man-made
materials) which is designed to hold an
accumulation of CCR containing free
liquids, and which is not an injection
well. Examples of CCR surface
impoundments are holding, storage,
settling, and aeration pits, ponds and
lagoons. CCR surface impoundments are
used to receive CCR that have been
sluiced (flushed or mixed with water to
facilitate movement), or wastes from wet
air pollution control devices, often in
addition to other solid wastes.

The Agency received many comments
on the proposed definition of CCR
surface impoundment. The majority of
commenters argued that the definition
was overly broad and would
inappropriately capture surface
impoundments that are not designed to
hold an accumulation of CCR.
Commenters were concerned that the
proposed definition could be
interpreted to include downstream
secondary and tertiary surface
impoundments, such as polishing,
cooling, wastewater and holding ponds
that receive only de minimis amounts of
CCR. Commenters reasoned that these
types of units in no practical or
technical sense could be described as
units “used to receive CCR that has been
sluiced.”

Other commenters raised concern that
the definition did not differentiate
between temporary and permanent
surface impoundments. Commenters
stated that many facilities rely on short-
term processing and storage before
moving CCR off-site for beneficial use or
permanent disposal and that these units
should not be required to comply with
all of the technical criteria required for
more permanent disposal
impoundments.

Upon further evaluation of the
comments, the Agency has amended the
definition of CCR surface impoundment
to clarify the types of units that are
covered by the rule. After reviewing the
comments, EPA reviewed the risk
assessment and the damage cases to
determine the characteristics of the
surface impoundments that are the
source of the risks the rule seeks to
address. Specifically, these are units
that contain a large amount of CCR
managed with water, under a hydraulic
head that promotes the rapid leaching of
contaminants. These risks do not differ

materially according to the management
activity (i.e., whether it was
“treatment,” ‘“‘storage” or “‘disposal”)
that occurred in the unit, or whether the
facility someday intended to divert the
CCR to beneficial use. However, EPA
agrees with commenters that units
containing only truly “de minimis”
levels of CCR are unlikely to present the
significant risks this rule is intended to
address.

EPA has therefore revised the
definition to provide that a CCR surface
impoundment as defined in this rule
must meet three criteria: (1) The unit is
a natural topographic depression, man-
made excavation or diked area; (2) the
unit is designed to hold an
accumulation of CCR and liquid; and (3)
the unit treats, stores or disposes of
CCR. These criteria correspond to the
units that are the source of the
significant risks covered by this rule,
and are consistent with the proposed
rule. EPA agrees with commenters that
relying solely on the criterion from the
proposed rule that the unit be designed
to accumulate CCR could inadvertently
capture units that present significantly
lower risks, such as process water or
cooling water ponds, because, although
they will accumulate any trace amounts
of CCR that are present, they will not
contain the significant quantities that
give rise to the risks modeled in EPA’s
assessment. By contrast, units that are
designed to hold an accumulation of
CCR and in which treatment, storage, or
disposal occurs will contain substantial
amounts of CCR and consequently are a
potentially significant source of
contaminants. However, EPA disagrees
that impoundments used for “short-term
processing and storage’” should not be
required to comply with all of the
technical criteria applicable to CCR
surface impoundments. By “‘short-
term,” the commenters mean that some
portion of the CCR is removed from the
unit; however, in EPA’s experience
these units are never completely
dredged free of CCR. But however much
is present at any given time, over the
lifetime of these “temporary’” units,
large quantities of CCR impounded with
water under a hydraulic head will be
managed for extended periods of time.
This gives rise to the conditions that
both promote the leaching of
contaminants from the CCR and are
responsible for the static and dynamic
loadings that create the potential for
structural instability. These units
therefore pose the same risks of releases
due to structural instability and of
leachate contaminating ground or
surface water as the units in which CCR
are “‘permanently”’ disposed.

The final definition makes extremely
clear the impoundments that are
covered by the rule, so an owner or
operator will be able to easily discern
whether a particular unit is a CCR
surface impoundment. CCR surface
impoundments do not include units
generally referred to as cooling water
ponds, process water ponds, wastewater
treatment ponds, storm water holding
ponds, or aeration ponds. These units
are not designed to hold an
accumulation of CCR, and in fact, do not
generally contain significant amounts of
CCR. Treatment, storage, or disposal of
accumulated CCR also does not occur in
these units. Conversely, a constructed
primary settling pond that receives
sluiced CCR directly from the electric
utility would meet the definition of a
CCR surface impoundment because it
meets all three criteria of the definition:
It is a man-made excavation and it is
designed to hold an accumulation of
CCR (i.e., directly sluiced CCR). It also
engages in the treatment of CCR through
its settling operation. The CCR may be
subsequently dredged for disposal or
beneficial use elsewhere, or it may be
permanently disposed within the unit.
Similarly, secondary or tertiary
impoundments that receive wet CCR or
liquid with significant amounts of CCR
from a preceding impoundment (i.e.,
from a primary impoundment in the
case of a secondary impoundment, or
from a secondary impoundment in the
case of a tertiary impoundment), even if
they are ultimately dredged for land
disposal elsewhere are also considered
CCR surface impoundments and are
covered by the rule. To illustrate
further, consider a diked area in which
wet CCR is accumulated for future
transport to a CCR landfill or beneficial
use. The unit is accumulating CCR,
while allowing for the evaporation or
removal of liquid (no free liquids) to
facilitate transport to a CCR landfill or
for beneficial use. In this instance, the
unit again meets all three definition
criteria, it is a diked area (i.e., there is
an embankment), it is accumulating
CCR for ultimate disposal or beneficial
use; and it is removing any free liquids,
(i.e., treatment). As such, this unit
would meet the definition of CCR
surface impoundment. In all of these
examples significant quantities of CCR
are impounded with water under a
hydraulic head that will be managed for
extended periods of time. This gives rise
to the conditions that both promote the
leaching of contaminants from the CCR
and are responsible for the static and
dynamic loadings that create the
potential for structural instability. These
units therefore all pose the same risks of
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:
R 2020-019
STANDARDS FOR THE DISPOSAL
OF COAL COMBUSTION RESIDUALS
IN SURFACE IMPOUNDMENTS:
PROPOSED NEW 35 ILL. ADM.

CODE 845

(Rulemaking - Water)

N N N N N N N

ILLINOIS EPA’S PRE-FILED ANSWERS

NOW COMES the Illinois Environmental Protection Agency (lllinois EPA or Agency), by and
through one if its attorneys, and submits the following information with respect to its pre-filed answers.

1. On March 30, 2020, the Illinois EPA filed a rulemaking, proposing new rules at 35 Ill.
Adm. Code 845 concerning coal combustion residual surface impoundments at power generating facilities
in the State.

2. Public Act 101-171, effective July 30, 2019, amended the Illinois Environmental
Protection Act, by among other things, adding a new Section 22.59 (415 ILCS 5/22.59). Public Act 101-
171 includes a rulemaking mandate in Section 22.59(g) which directs the Board to adopt rules
“establishing construction permit requirements, operating permit requirements, design standards,
reporting, financial assurance, and closure and post-closure care requirements for CCR surface
impoundments.” 415 ICLS 5/22.59(g). The Board is required is adopt new rules for 35 Ill. Adm. Code
part 845 by March 30, 2021.

3. The Agency timely filed pre-filed testimony for eight witnesses.

4, Based on the pre-filed testimony, Illinois EPA received over 1000 questions counting
subparts.

5. On June 30, 2020, the Agency asked that it be granted until August 3, 2020 to respond to

the pre-filed questions.
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Questions for Lynn E. Dunaway

1. Both the Coal Ash Pollution Prevention Act, 415 ILCS 5/3.143, and proposed Section
845.120, use the term ""natural topographical depression® within the definition of a surface
impoundment.

a. What is the definition of a natural topographical depression?

Response: A natural topographic depression is an area of the land surface that is lower than
the land surface adjacent to it, as a result of various geologic processes.

b.Why isn't the term " natural topographical depression® defined in Illinois EPA's proposed
regulations?

Response: The term was not defined because the meaning of each word in the phrase can
easily be found in a Webster’s or on-line dictionary and do not have different meanings in
the proposed rule.

2. Both the Coal Ash Pollution Prevention Act, 415 ILCS 5/3.143, and proposed Section
845.120, use the term "man-made excavation'™ within the definition of a surface
impoundment.

a. What is the definition of a man-made excavation?

Response: A man-made excavation is an area of the earth from which human beings have
removed the material located there.

b. Why isn't the term "™ man-made excavation” defined in Illinois EPA"' s proposed
regulations?

Response: The term was not defined because the meaning of each word in the phrase can
easily be found in a Webster’s or on-line dictionary and do not have different meanings in
the proposed rule.

3. What is the difference between a landfill that contains CCR and a man-made excavation
where CCR was disposed? See: 415 ILCS 5/3.143 and proposed Section 845. 100(h).

Response: A man-made excavation where CCR is disposed could be a CCR surface
impoundment or a landfill, but a landfill that receives CCR is not a CCR surface
impoundment.

4. What is the difference between a landfill that contains CCR and a natural topographical
depression where CCR was disposed? See: 415 ILCS 5/3.143 and proposed Section
845.100(h).

Response: A natural topographic depression where CCR is disposed could be a CCR
surface impoundment or a landfill, but a landfill that receives CCR is not a CCR surface
impoundment.
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How does Illinois EPA distinguish between "inactive CCR surface impoundments at active
and inactive electric utilities or independent power producers’ and landfills that contain
CCR at these same facilities? See: Proposed Sections 845.100(c) and 845. 100(h).

Response: CCR surface impoundments, by definition, are designed to hold liquids and
CCR, landfills are not.

Does the Coal Ash Pollution Prevention Act include the same exclusion for ™ landfills that
receive CCR" that is in Illinois EPA's proposed Section 845.100(h)? If not, what is Illinois
EPA's legal authority for this exclusion?

Response: Section 22.59 of the Act is titled “CCR surface impoundments”, contains
requirements to which CCR surface impoundments are subject and makes no mention of
landfills that receive CCR. Section 845.100(h) is a clarification that the Board rules
mandated by Section 22.59 of the Act also pertain only to CCR surface impoundments.

Do Illinois EPA's Proposed Regulations apply to all natural topographical depressions and
man-made excavations where coal combustion residual has been disposed at power
generating facilities?

Response: No, Part 845 applies to CCR surface impoundments at electric utilities and
independent power producers.

Is Illinois EPA aware of any CCR surface impoundments not located at the 23 power
generating facilities identified on pages 37 and 38 of its Statement of Reasons? If so, where
are these off-site surface impoundments?

Response: There are 10 CCR surface impoundments of which the Agency is aware that are
off-site from the power generating facility they serve. These CCR surface impoundments
are off-site from the Joliet 9 Station, south of Joliet, City Water Light and Power in
Springfield and Southern Illinois Power Cooperative, south of Marion, by Lake of Egypt.

If a CCR surface impoundment is outside of the property boundaries of a power generating
facility (for example, on an adjacent or nearby property), will Illinois EPA's Proposed
Regulations apply to this off-site surface impoundment?

Response: If the hypothetical CCR surface impoundment is owned or operated by an
electric utility or an independent power producer, Part 845 would be applicable.

a. If not, how is this exclusion consistent with the statutory mandate that "*environmental laws
should be supplemented to ensure consistent, responsible regulation of all existing CCR
surface impoundments (415 ILCS 5/22.59(a)(4), emphasis added)?

Response: Not applicable. Please see Response 9.

b.What steps has Illinois EPA taken to identify CCR surface impoundments that are not
located at the 23 power generating facilities identified on pages 37 and 38 of its Statement
of Reasons?



10.

11.

12.
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Response: The Agency has not taken steps to identify CCR surface impoundments at
facilities which are not utilities or independent power producers. According to USEPA in
its Federal Registry entry for Part 257, located at 80 Fed. Reg. 21340, (Apr. 17, 2015),
industries using coal to generate electricity and heat for their own use, consumed less than
one percent of the coal burned. Hence, these industries would produce less than one
percent of the CCR generated.

Section 22.59(a)(3) of the Act states, as a finding of the General Assembly, that the
electrical generating industry has caused groundwater contamination at active and inactive
plants throughout Illinois. Further, Section 22.59(g)(1) of the Act requires that the rules
adopted pursuant to Section 22.59(g), be as protective and comprehensive as Subpart D of
40 CFR 257 governing CCR surface impoundments. It is the Agency’s position that the
same universe of CCR surface impoundments is intended to be regulated by Part 845.
Based on this information, as drafted, Part 845 would regulate approximately 99% of the
CCR generated and is consistent with the General Assembly’s findings.

How will 1llinois EPA identify the CCR surface impoundments with the highest risk to public
health and the environment, as required by 415 ILCS 5/22.59(g)(9)? Is this process set forth
in the Proposed Regulations?

Response: The required closure or retrofit of CCR surface impoundments is generally
addressed in Section 845.700, with the specific prioritization in Section 845.700(g).

Why are decisions about implementing interim measures delegated to owners and
operators? Proposed Section 845.680(a)(3). Why isn't this an lllinois EPA authority and
responsibility?

Response: The Agency is responsible for reviewing and approving an overall corrective
action plan. The interim measures being described here are actions expected of owners
and operators to mitigate a situation prior to the completion of the formal approval process.
For example: if an active CCR surface impoundment received damage to a liner system.
The owner or operator could begin dewatering the impoundment prior to approval of the
corrective action plan and permitting process to reduce the amount of leachate that could
potentially impact groundwater.

415 ILCS 5/22.59(b)(l) prohibits the discharge of any contaminants from CCR surface
impoundments into the environment™... so as to cause, directly or indirectly, a violation of
this Section or any regulations or standards adopted by the Board under this Section, either
alone or in combination with contaminants from other sources." Dust control is specifically
mandated by 415 ILCS 5/22.59(g)(10).

a. Under Illinois EPA's Proposed Regulations, does this provision apply to dust that originates
from CCR surface impoundments in combination with other on-site and off- site sources
that are also discharging dust?

Response: No. CCR surface impoundments are separate from the other particles released
to the air by surrounding facilities or other sources where the CCR surface impoundment
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a. Does the Agency consider existing groundwater quality standards under 35 Ill. Adm.
Code pt. 620 to be “applicable state...water quality standard[s]?”

Response: Yes

b. Does the Agency consider existing groundwater protection standards under 40 C.F.R.
Part 257 to be “applicable. . . federal water quality standard[s]?”

Response: Yes

c. Could you please identify all standards that the Agency considers to be “applicable state
or federal water quality standard[s]?”
Response: The Owner/Operator must comply with Sections 307 and 404 of the Clean Water Act, the
Interagency Wetlands Policy Act of 1989, and the Rivers, Lakes, and Streams Act, 35 IAC Part 302 and
303, Part 620 and 40 CFR Part 257, as applicable. (Agency Response)

d. Will the Agency take into account existing groundwater monitoring data from CCR
surface impoundments covered by the Federal CCR Rule in determining whether “the
construction and operation” of the impoundment “will not cause or contribute to any
violation of any applicable state or federal water quality standard?”
Response: Existing groundwater quality data would be taken into account for determining if a CCR
surface impoundment already at that location meets the requirements of Section 845.310. For the
construction of a new CCR surface impoundment, which is compliant with the proposed requirements of
Part 845, Subpart D, existing groundwater water quality may not be relevant, because the design of the
new CCR surface impoundment may be significantly different than a CCR surface impoundment not
designed pursuant to Part 845, Subpart D. (Agency Response)

I. If so, what monitoring results would lead the Agency to determine that
operation of the impoundment “will not cause or contribute to any violation
of any applicable state or federal water quality standard?

Response: Monitoring results of water quality will determine whether operation will not cause or
contribute to any violation to an applicable standard. (Agency Response)

e. Will the Agency take into account existing groundwater monitoring data from CCR surface
impoundments not covered by the Federal CCR Rule in determining whether “the
construction and operation” of the impoundment “will not cause or contribute to any violation
of any applicable state or federal water quality standard?”
Response: CCR surface impoundments not subject to Part 257, are not subject to the requirements of
Part 845. (Agency Response)

I. If so, what monitoring results would lead the Agency to determine that operation of

the impoundment “will not cause or contribute to any violation of any applicable
state or federal water quality standard?”

17
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Fourth, an intermediate term remedy may be a low permeability cap, that
will significantly reduce recharge through the coal ash and will further
reduce J -mg/L/day but make take longer to predict.

Fifth, examples of longer-term remedies would be hydrodynamic
dispersion after closure in place or closure by removal.

d. Are you aware of how long constituents can continue to leach out of CCR?
Response: Yes. That is determined on a site-by-site basis taking into account the hydrogeology
of a site and the aquifer property data in the mass flux equation provided in Response to 10(a).
As described above, the question can be quantitively modeled and then evaluated against real
world observations.

I.  If so, for how long and what is the basis for that statement?

Response: It’s a case-by-case determination as described above.

e. Are you familiar with the Risk Assessment performed by U.S. EPA
when it finalized the 2015 Federal CCR Rule?

Response: No.

I.  If so, have you reviewed that document’s conclusions with
regard to how long constituents can continue to leach out of
CCR?

ii. If so, what are those conclusions?

f. Given how long constituents can continue to leach out of CCR, how long
must water be kept out of contact with CCR in order for the closure method
to continue to be effective and protective? Please explain.

Response: See above. It’s a case-by-case evaluation that takes into account
all of the factors described above. Transient groundwater modeling will
also need to be conducted to determine the effect of a seasonally
intersecting water table on J -mg/L/day to evaluate the reduction or
elimination, to the maximum extent feasible, further releases of constituents
to protect public health and the environment.

g. Given how long constituents can continue to leach out of CCR, how long

musta cover be maintained in order for the closure method to continue to
be effective and protective? Please explain.
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OPINION: Lisa JN Bradley, Ph.D., DABT
SIPC ADJUSTED STANDARD

1. Introduction

| have been retained as a toxicologist with Haley & Aldrich, Inc. (Haley & Aldrich) on behalf of the
Southern Illinois Power Co-operative (SIPC) to provide an updated opinion supporting the Petition for an
Adjusted Standard or, in the Alternative, a Finding of Inapplicability (Amended Petition) for several
current and former storm or wastewater ponds at the Marion Generating Station, located
approximately seven miles south of the City of Marion in Williamson County, lllinois.

| originally provided an opinion in this matter in May 2021. That opinion was attached to SIPC’s May 11,
2021 Petition for Adjusted Standard as Ex. 28. Since May, | have reviewed additional information about
the Ponds at issue in SIPC’s Petition, including information included in the Pond Investigation Report of
Certain Ponds at SIPC’s Marion Station (Haley & Aldrich, 2021) (“Pond Investigation Report”), which |
understand has been attached as Ex. 29 to SIPC's Amended Petition. This Updated Opinion supersedes
my May 2021 opinion in this matter.

| understand that the lllinois Environmental Protection Agency (IEPA) has classified several current and
former ponds at the Marion Generating Station as coal combustion residual (CCR, or coal ash) surface
impoundments under Part 845 Rules, lllinois Administrative Code (Title 35, Subtitle G, Chapter |,
Subchapter j).

Part 845 is patterned on regulations from the U.S. Environmental Protection Agency (USEPA) titled
“Hazardous and Solid Waste Management System; Disposal of Coal Combustion Residuals From Electric
Utilities; Final Rule,” and promulgated on April 17, 2015, referred to herein as the federal CCR Rule, or
Part 257.

The purpose of this opinion is to discuss the risks that the USEPA sought to address in its Part 257 with
respect to surface impoundments, and to explain that those risks are not presented by the Ponds that
are the subject of this petition. Five of the current and former ponds at issue in the petition have acted
exclusively or primarily as secondary ponds, rather than ponds designed to directly receive CCR, and
they in fact have not received significant amounts of CCR stored in water; these are referred to
collectively as the Ponds. Given their historic operation, and the results of additional investigation since
my initial declaration, they are the types of ponds that would be characterized as de minimis ponds and
that would not be expected to pose an appreciable threat to human health or the environment
warranting regulation under Part 845. These Ponds are:

e South Fly Ash Pond

e Pond 3 (including Pond 3A)
* PondS-6

* Pond4

Lhttps://www.federalregister.gov/documents/2015/04/17/2015-00257/hazardous-and-solid-waste-management-
system-disposal-of-coal-combustion-residuals-from-electric — EPA-HQ-RCRA-2009-0640-11970 — Federal CCR Rule.
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e Former Pond B-3

In addition, the Petition also requests a determination of non-applicability for, or alternatively an
adjusted standard be granted exempting, three former fly ash holding units that are believed to have
previously received fly ash discharges, but that have been drained of water for more than 30 years, are
covered by a former on-site landfill, and have been at least partially covered by the former landfill going
back to at least the early 1990s. Those former ponds are referred to as the Former Fly Ash Holding
Units:?

® Initial Fly Ash Holding Area
* Replacement Fly Ash Holding Area
® Fly Ash Holding Area Extension

Neither those former units nor the landfill on the top of them presents the risks sought to be mitigated
by Part 257 and Part 845 regulations for CCR surface impoundments. The former on-site permit exempt
landfill was operated by SIPC as a landfill and has been regulated by IEPA as a landfill for decades.

1.1 OPINION

| have reviewed SIPC’s Petition and Amended Petition and the descriptions and historical background of
the eight units at issue therein. | understand based on that information — as well as documents | have
reviewed and discussions with plant personnel — that none of the eight current or former units at issue
are expected to contain a large amount of CCR managed with water under a hydraulic head. Based
upon the pond history set forth in the petition, those units at issue either have the characteristics of de
minimis ponds as described by USEPA or are former ponds that have not contained CCR stored in water
for decades. In either case, they would not pose the type and magnitude of risk that USEPA determined
warranted regulation as a CCR surface impoundment under Part 257.

My original opinion in this matter has been supplemented by my review of the results from additional
investigations conducted at the facility on the volume of CCR in the Ponds, which confirms that the CCR
content of these Ponds is de minimis and does not warrant regulation. The ability of Pond sediments to
release constituents into water was evaluated and the results demonstrate that the Pond sediments do
not serve as a material source of constituents that could migrate to groundwater. Moreover, and
consistently, relevant groundwater data indicate limited impact, confirming that the Ponds do not serve
as a material source of constituents to groundwater.

Accordingly, none of the de minimis Ponds represent the risk that drove USEPA’s Part 257 regulations,
and they are not expected to present a reasonable probability of adverse effects on human health and
the environment which would warrant regulation under Part 845.

2 The Initial Fly Ash Holding Area, the Replacement Fly Ash Holding Area and the Fly Ash Holding Area Extension are
defined and described in SIPC’'s Amended Petition.
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The Former Fly Ash Holding Units were located within the footprint of the on-site permit exempt former
landfill. The units have not contained water for more than 30 years and are covered by the former
landfill—they are essentially a component of the former landfill. Significantly for this petition, the
contents of these former units do not hold CCR in water under a hydraulic head. Relevant groundwater
data confirm that the units do not serve as a material source of constituents to groundwater. Thus, the
Former Fly Ash Holding Units do not pose a reasonable probability of adverse effects on human health
or the environment warranting regulation under Part 845.

This updated opinion is based upon the information presently available to me and | retain the right to
revise or supplement this opinion based upon further information and analysis.

2. Scope and Objectives
Part 845 provides the following definition:

““CCR surface impoundment” or “impoundment” means a natural topographic depression, man-
made excavation, or diked area, which is designed to hold an accumulation of CCR and liquids,
and the surface impoundment treats, stores, or disposes of CCR. [415 ILCS 5/3.143]”

This is essentially the same as the definition provided in the federal Part 257:

“CCR surface impoundment or impoundment means a natural topographic depression, man-
made excavation, or diked area, which is designed to hold an accumulation of CCR and liquids,
and the unit treats, stores, or disposes of CCR.” [257.53]

The important descriptor in each of these definitions is “designed to hold an accumulation of CCR and
liquids,” and the unit “treats, stores and disposes of CCR.” USEPA was clear in the preamble to the
federal CCR Rule that the Agency specifically did not include units such as wastewater and holding ponds
that “receive only de minimis amounts of CCR,”? as regulated units under its federal CCR Rule because
those units “are unlikely to present the significant risks” Part 257 was intended to address. A former
pond with no water, or a current pond with a small amount of CCR, should pose even less risk.

Five of the ponds (South Fly Ash Pond, former Pond B-3, Pond 4, Pond 3 (including Pond 3A), and Pond
S-6—the Ponds) that are the subject of this petition have received only de minimis amounts of CCR. The
other three are Former Fly Ash Holding Units that have been drained of water, and been covered, and
are within the boundary of the on-site permit exempt landfill, which was operated by SIPC as a landfill,
has been regulated by IEPA as a landfill for decades, and which SIPC has proposed to close as a landfill in
compliance with lllinois landfill regulations.

3 CCR Rule. EPA-HQ-RCRA-2009-0640-11970; p21357.
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The next section discusses the “USEPA Evaluation of CCR Surface Impoundments,” specifically the risk
assessment USEPA performed to support the Part 257 rulemaking, and USEPA’s clarification of what
constitutes a CCR surface impoundment and its determination that impoundments that contain only de
minimis amounts of CCR are not regulated under Part 257.

Section 4 discusses the results of the field investigations conducted at SIPC’s facility to evaluate the
sediment volume, CCR content, and potential impact on groundwater quality of the Ponds at issue in the
petition. Those investigations are discussed in the Pond Investigation Report, Section 5 addresses the
former CCR landfill and the Former Fly Ash Holding Units at the facility, and Section 6 provides my
opinion.

3. The USEPA Evaluation of CCR Surface Impoundments

This section provides the information needed to understand USEPA’s approach to regulating CCR
disposal in CCR surface impoundments. A brief summary of what is coal ash is provided, followed by
salient features of the federal CCR Rule, and the risk assessment upon which USEPA based its decisions.
Using this information, a discussion of USEPA’s definition of a CCR surface impoundment is provided,
and USEPA’s discussion and clarification of what is a CCR surface impoundment and the concept of de
minimis amounts of CCR is summarized.

3.1 COAL ASH

Coal ash is the unburned/unburnable material remaining after the combustion of coal. Coal is a type of
sedimentary rock that is a natural component of the earth’s crust, and the inorganic minerals and
elements it contains are also naturally occurring. Coal was formed over millions of years from the
compaction of decayed plant matter with soils and sediments. The soils and sediments contained
minerals, and these minerals were taken up into the plants as they grew. It is the organic component of
coal that is burned to produce energy, and the inorganic minerals and elements that remain after
combustion make up what we know as coal ash. These same minerals are present in the soils in the U.S.
today, and throughout the world.

The two major types of coal ash are fly ash and bottom ash. Fly ash is coal ash that exits from a
combustion chamber in the flue gas and is captured by air pollution control equipment, and generally
consists of very small particles with high surface area and a higher proportion of metals on the surface.
Bottom ash consists of agglomerated ash particles that are too large to be carried in the flue gases and
instead adhere to the boiler walls or fall through open grates to an ash hopper at the bottom of the
boiler, and generally consist of larger chunks of relatively inert material. Both of these materials have
chemical and physical properties that make them useful products in a variety of applications including
the use of fly ash to replace portland cement in concrete, and the use of bottom ash in roofing materials
and as a replacement for aggregate material in lightweight concrete applications.
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In 2003, SIPC converted the old boilers from former Units 1, 2 and 3 to a Circulating Fluidized Bed (CFB)
boiler, now referred to as Unit 123. The bottom ash in a CFB is referred to as bed ash. Air vacuum
pumps installed with the CFB allowed SIPC to convert to a 100% dry ash management system. The bed
ash was handled dry and taken off-site for beneficial use. Limestone is used in a CFB system to capture
sulfur dioxide, and due to this, the bed ash when wetted will harden, setting up like concrete, and can
be used in structural applications such as road base or berm construction.

3.2 THE FEDERAL CCR RULE

As noted above, Part 845 is patterned on the federal CCR Rule. USEPA provides as the basis for its
statutory authority to issue such regulation the Solid Waste Disposal Act (SWDA) of 1970, as amended
by the Resource Conservation and Recovery Act (RCRA) 1976 (and other further amendments). As
noted in the preamble to the CCR Rule [p21310], USEPA is charged under section 4004(a) of RCRA with
“issuing regulations to address all ‘reasonable probabilities of adverse effects’ (i.e., all reasonably
anticipated risks) to health and the environment from the disposal of solid waste.”

USEPA conducted a risk assessment of CCR disposal practices to identify which of those practices
warranted regulation under the SWDA. A summary of the risk assessment is provided below, with
special emphasis on the evaluation of CCR surface impoundments.

3.3 THE CCR RISK ASSESSMENT

The USEPA published the “Human and Ecological Risk Assessment of Coal Combustion Residuals”,*
herein referred to as the CCR Risk Assessment, as a technical support document for the CCR Rule. The
CCR Risk Assessment is a “national” risk assessment to determine the “reasonable probabilities of
adverse effects” from CCR management practices.

The CCR Risk Assessment was based on a characterization of the “current” state of CCR disposal
practices across the county, identification of potential releases from the CCR disposal units, and an
evaluation of potential risks posed to human and ecological receptors. USEPA used mathematical
models to determine the rate at which constituents may be released from different CCR units, to predict
the fate and transport of these constituents through the environment, and to estimate the resulting
risks to human and ecological receptors. USEPA then designed the CCR Rule to manage those risks, and
other potential risks, to satisfy the RCRA requirement® that there will be “no reasonable probability of
adverse effects on health or the environment from disposal.”

4 Human and Ecological Risk Assessment of Coal Combustion Residuals. Final. December 2014. U.S.
Environmental Protection Agency. Regulation Identifier Number: 2050-AE81. EPA-HQ-RCRA-2009-0640-11993.
Available at: https://www.regulations.gov/

5 https://www.govinfo.gov/content/pkg/STATUTE-90/pdf/STATUTE-90-Pg2795.pdf — RCRA Section 4004(a), and
cited in the CCR Rule, p21310.
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The CCR Risk Assessment evaluated the following CCR management areas:

* CCR surface impoundments
* CCR landfills

The USEPA conducted the risk assessment in two stages — a screening level risk assessment followed by
a detailed risk assessment.

3.3.1 Screening Level Risk Assessment
The following potential exposure scenarios were addressed in the screening level risk assessment:

* Release of CCR via wind and overland run-off, and potential human exposure via:
- Soil
— Sediment
— Produce
—  Livestock

* Release of CCR via transport of leachate through groundwater, and potential human exposure
via:
— Groundwater
— Surface water (for both human and ecological receptors)
—  Fish consumption

Based on the results of the screening risk assessment, EPA found that the pathways associated with
wind and overland run-off did not pose risks above risk benchmarks (see below), and only the pathways
associated with groundwater were carried forward to the detailed risk assessment.

3.3.2 Detailed Risk Assessment

The CCR Risk Assessment is not based on any one location — it was designed to capture a broad range of
CCR management scenarios. It was conducted as a probabilistic risk assessment to capture the wide
range of data for many parameters and conditions, and produced a range of risk results. USEPA used
the 90™" percentile (i.e., upper-bound) of that range as the basis for comparison to the RCRA cancer
benchmark of 1 x 10”° as point-of-departure for the rulemaking®, and a benchmark noncancer risk of 1.

The specific scenarios evaluated in the detailed risk assessment for both CCR landfills and CCR surface
impoundments for the groundwater pathway were:

6 Note that this point of departure is conservative as USEPA guidance for the Superfund and other programs uses a
risk range from 1 x 10 to 10 x 10,
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* Human Health
— Ingestion of groundwater as drinking water
— Ingestion of fish from surface water

® Ecological
— Exposure to sediment
— Exposure to surface water

The specific risk assessment results above the RCRA risk benchmarks are germane to this petition.

Table 1. USEPA National CCR 90" Percentile

Probabilistic Risk Assessment Results Above the RCRA Risk
Benchmarks
Ingestion of Groundwater

Surface Impoundments

Constituent Excess Cancer Risks

Arsenic llI 2x10%

Arsenic V 1x10°
Noncancer Risks

Arsenic lll 5

Lithium 2

Molybdenum 2

Thus, from the full detailed probabilistic risk assessment, the only scenario with risks above the RCRA
risk benchmarks is the human health scenario of ingestion of groundwater as drinking water for surface
impoundments, but only at the 90" percentile of the risk range. As shown in Table 2, below, none of the
other disposal scenarios posed a risk to human health or the environment above the RCRA point of
departure for regulatory rulemaking; specifically, the 50" percentile results for surface impoundments
are below the RCRA point of departure for regulatory rulemaking.
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Table 2. USEPA CCR National Risk Assessment Results Summary — Results Above the RCRA Risk

Benchmarks

Human Health Risks Ecological Risks

ImpstuJ:Z‘:':ent Landfill Impsout:rfj;::\ent Landfill
Groundwater as Drinking Water Ecological Exposure to Sediment
90™" Percentile  See Table 1 Above None 90" Percentile None None
50" Percentile None None 50" Percentile None None
Fish Ingestion Ecological Exposure to Surface Water
90" Percentile None None 90" Percentile None None
50 Percentile None None 50 Percentile None None

The 50* percentile results are important to consider here. These results mean that the average CCR
surface impoundment is not expected to pose an adverse risk to health or the environment — there is no
reasonable probability of adverse effects posed by these units. While we do not have the information to
be able to describe the specific CCR surface impoundment configurations associated with the upper-
bound or the average risk results,” we do know that USEPA used the definition of a CCR surface
impoundment as “a natural topographic depression, man-made excavation, or diked area, which is
designed to hold an accumulation of CCR and liquids, and the unit treats, stores, or disposes of CCR.”
Thus, even an average-sized CCR surface impoundment that holds an accumulation of CCR and water
does not pose a risk to human health or the environment above RCRA risk benchmarks.

In essence, the CCR Rule is regulating CCR disposal not to mitigate the risks from an average case or the
most common case, but to mitigate the risks from a worst-case scenario. USEPA’s rationale for this
broad reach in regulation is that the Agency did not have the direct authority to enforce the CCR Rule
when it was promulgated and did not envision that it would be granted that authority. Therefore,
USEPA decided that the requirements in the Rule had to be protective of the most sensitive CCR disposal
scenario.

Thus, to achieve this, the requirements in the CCR Rule are very conservative. As noted in the preamble
to the CCR Rule:

“...the regulatory structure under which this rule is issued effectively limits the Agency’s ability to
develop the type of requirements that can be individually tailored to accommodate particular site
conditions. Under sections 1008(a) and 4004(a), EPA must establish national criteria that will

7 USEPA does not provide in the docket for the rulemaking (EPA-HQ-RCRA-2009-0640-11970) the detailed
distribution inputs or outputs from the CCR Risk Assessment.
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operate effectively in the absence of any guaranteed regulatory oversight (i.e., a permitting
program), to achieve the statutory standard of ‘no reasonable probability of adverse effects on
health or the environment’ at all sites subject to the standards. EPA was unable to develop a
performance standard that would allow for alternatives to closure, but would also be sufficiently
objective and precise to minimize the potential for abuse.”®

34 THE USEPA DEFINITION OF SURFACE IMPOUNDMENT AND “DE MINIMIS”

USEPA clearly articulated its definition of a “CCR surface impoundment” that was subject to the CCR
Rule in the preamble.® It did so in response to comments, to “clarify the types of units that are covered
by the rule.”

The USEPA presented the definition as follows:*°

“EPA has therefore revised the definition to provide that a CCR surface impoundment as defined
in this rule must meet three criteria: (1) The unit is a natural topographic depression, manmade

excavation or diked area; (2) the unit is designed to hold an accumulation of CCR and liquid; and
(3) the unit treats, stores or disposes of CCR. These criteria correspond to the units that are the

source of the significant risks covered by this rule, and are consistent with the proposed rule.”

USEPA specifically did not include units such as wastewater and holding ponds that “receive only de
minimis amounts of CCR,”!! as regulated units under its federal CCR Rule. USEPA supported that
conclusion, including by noting that:

“EPA reviewed the risk assessment and the damage cases to determine the characteristics of the
surface impoundments that are the source of the risks the rule seeks to address. Specifically,
these are units that contain a large amount of CCR managed with water, under a hydraulic head
that promotes the rapid leaching of contaminants...” and “that units containing only truly “de
minimis’’ levels of CCR are unlikely to present the significant risks this rule is intended to
address.”

USEPA then elaborated as follows:
“...units that present significantly lower risks, such as process water or cooling water ponds,...

although they will accumulate any trace amounts of CCR that are present, they will not contain
the significant quantities that give rise to the risks modeled in EPA’s assessment.”

8 CCR Rule. EPA-HQ-RCRA-2009-0640-11970; p21371.

° CCR Rule. EPA-HQ-RCRA-2009-0640-11970; p21357.
10 CCR Rule. EPA-HQ-RCRA-2009-0640-11970; p21357.
1 CCR Rule. EPA-HQ-RCRA-2009-0640-11970; p21357.
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As noted above, the CCR Risk Assessment did not find the “average” CCR surface impoundment to pose
an adverse risk to health or the environment — there is no reasonable probability of adverse effects
posed by these units. While the CCR Rule does apply to “CCR surface impoundments” whether or not
they share the characteristics of the 90" percentile of the population, it does not apply to ponds or
impoundments that contain only a de minimis amount of CCR. The CCR Risk Assessment provides the
USEPA with the technical basis to make this conclusion and structure the CCR Rule accordingly.

In short, therefore, USEPA did not define “CCR surface impoundment” to include units containing de
minimis amounts of CCR and, therefore, did not regulate those units under Part 257. It follows that

those same units should not be regulated under Part 845, which adopted USEPA’s definition of “CCR
surface impoundment.”

3.5 USEPA CCR LANDFILL

Also of importance is the distinction between CCR surface impoundments and CCR landfills. The
detailed risk assessment results for landfills determined that the 90" percentile cancer and noncancer
risks were all below human health and environmental benchmarks.

USEPA notes, “High-end risks for surface impoundments are consistently higher than those for landfills.
These results are attributed primarily to the higher infiltration rates through surface impoundments,
which is controlled by the hydraulic head of ponded water.” While US EPA did promulgate regulations
for CCR landfills in Part 257, those regulations are different from the regulations governing CCR surface
impoundments. They also do not apply to CCR landfills that ceased receiving waste prior to October 19,
2015. [40 CFR 257.50(e)]

4, Evaluation of the SIPC Ponds Subject to The Petition

Following my initial declaration, SIPC completed an evaluation of the sediment volume, CCR contents,
and potential effects on groundwater for five of the Ponds included in the Amended Petition. The
results of that evaluation are discussed in the Pond Investigation Report (Haley & Aldrich, 2021) and
below.

4.1 POND CONTENTS
The contents of the Ponds were evaluated based on:

® Results of a bathymetric survey that characterized the volumes and sediment thicknesses of the
Ponds that still contain water: South Fly Ash Pond, Pond 3 (including Pond 3A), Pond S-6, and
Pond 4;

® Results of carbon analysis for Pond sediments;

® Results of major cation and anion concentrations for Pond sediments;
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* Pond usage and design information;

® Results of polarized light microscopy (PLM) that characterizes the fraction of CCR materials in
Pond sediments; and

® Results from historic borings in the area of former Pond B-3.

The bathymetric survey was used to identify the top of the sediment layer and the bottom of the Pond
at each measurement location.

* The results were summarized and used to develop topographic maps of the sediment thickness
in each Pond. The average sediment thickness in the Ponds ranged from 0.84 feet (Pond S-6) to
1.67 feet (Pond 4), or approximately 10 to 20 inches.

* The data were also used to calculate the volume of sediment in each Pond related to the total
Pond volume based on Pond water elevations; the sediments represent between 8.2% (Pond S-
6) to 13.3% (Pond 3A) of total Pond volumes.*?

* Pond sediment samples were collected and analyzed by PLM, which can characterize the
fraction of coal and of CCR materials in the samples.

* The estimate of the percent of sediments in the Pond sediment samples that are
morphologically consistent with CCR (fly ash, bottom ash, and boiler slag) ranged between 10%
to 68%, i.e., not all of the sediments in the Ponds consist of CCR.

* Thus, conservatively assuming that the sediments in each Pond could have as much as 68% CCR
material in the sediments (rather than 100%), the volume of CCR in the Ponds would range from
5.6% to 9% of the total Pond volumes (application of the 68% CCR to the sediment volume range
above of 8.2% to 13.3%).

It should be noted that the PLM analysis did not distinguish/identify FGD materials (scrubber sludge) in
the samples. Accordingly, if those materials were present in the samples, they would have been
classified as “Other.” Based on the pond history described in SIPC’s petition, | would expect the amount
of scrubber sludge that was disposed of or otherwise ended up in the pond system would have been
minimal, if any. While all of the “Other” material is unlikely to be scrubber sludge, even if one were to
conservatively assume, for the sake of argument, that all of the sediment in each pond is comprised of
CCR, as noted in the report, the sediment thicknesses (approximately 10 to 20 inches) and the sediment
volume estimates (8.2% to 13.3%) would still be much lower than for typical CCR impoundments that
were designed to hold an accumulation of CCR and liquids, and to treat, store, or dispose of CCR, i.e.,
the type of units that USEPA sought to regulate under the CCR Rule. In other words, the results of the

12 As described in the Pond Investigation Report, the water elevations in the South Fly Ash Pond were lowered
prior to the bathymetric survey for operational reasons. Accordingly, the Pond Investigation Report presented a
calculation of sediments as a percentage of pond volume for the South Fly Ash Pond using both the 2021 pond
elevation (21.8%) and the 2007 pond elevation (11%). | understand the 2007 pond elevation level to be consistent
with historical operations and have relied on that for purposes of my report. However, even if the 21.8% value
were used it, it would not change my opinion that the South Fly Ash pond is a de minimis unit that does not pose a
reasonable probability of adverse effects on human health and the environment warranting regulation under Part
845.
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bathymetric survey confirm that the South Fly Ash Pond, Pond 3 (including 3A), Pond S-6, and Pond 4 are
the types of units that the USEPA excluded from regulation under Part 257 because they contained de
minimis amounts of CCR and do not result in a reasonable probability of adverse effect on human health
and the environment.

Former Pond B-3 does not contain water and, therefore, was not included in the bathymetric survey. |
understand that Former Pond B-3 was not used for the treatment, storage or disposal of CCR, and that
any CCR that may have been present in the sediments was removed in 2017. Because any CCR in the
pond would have been minimal, it does not now contain sediments, and is essentially dry, Former Pond
B-3 does not contain a large amount of CCR managed with water under a hydraulic head, therefore,
does not pose the risks that the USEPA sought to address in its Part 257 with respect to surface
impoundments, and does not warrant regulation as a surface impoundment under Part 845.

At the request of IEPA, samples were collected from borings located in the berms of the following
Ponds:

* South Fly Ash Pond

* Pond 3 (including Pond 3A)
* PondS-6

e Pond4

* Former Pond B-3

Berm samples were analyzed by PLM. The fly ash content of the berm samples ranged from 7% to 15%
for Pond 4, 23% for Pond 3, and 90% to 91% for Pond 3A (the smallest of the Ponds). The berms are
discussed further in the following section.

4.2 EVALUATION OF THE POTENTIAL EFFECT OF PONDS ON GROUNDWATER

The assessment of potential impacts of the minimal sediments in the Ponds on groundwater quality was
based on:

® Results of shake extraction tests with water (shake tests) of Pond sediments;

® Results of shake tests of coal and known coal combustion by-products, including a scrubber
sludge sample obtained in 2018, and a fly ash sample from the now-retired Unit 4 boiler,
(collected from SIPC’s operations but not from the Ponds); these samples are used as control
samples to provide a baseline for comparative evaluation of the results of Pond sediments; and

* Results of groundwater quality monitoring.

Pond sediment samples and control samples (including fly ash, scrubber sludge, and coal) were used to
evaluate the leachability of the materials using shake tests, following the ASTM D3987 Method, which
uses water as the eluant. The purpose of this evaluation was to determine if the Pond sediments serve
as a material source of CCR constituents to groundwater. The results are a conservative estimate of
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environmental behavior because the constituents in the water from the test would be expected to
undergo dilution and attenuation when transiting from water from the Ponds to groundwater and then
within the groundwater.

4.2.1 Shake Test Results for Pond Sediment Samples

The shake test results were compared to lllinois Part 620 Groundwater Quality Class | Potable Resource
standards and Class Il General Resource standards. The shake test results and comparison to standards
are provided in Appendix C of the Pond Investigation Report.

All coal control sample shake test results are below the groundwater standards. Sulfate, thallium, and
total dissolved solids (TDS) concentrations from the shake tests are above the groundwater standards
for both the scrubber sludge control sample and the fly ash control sample. Additionally, antimony,
boron, chloride, fluoride, and selenium concentrations from the shake tests are above the groundwater
standards for the fly ash control sample. Accordingly, if there were a significant amount of CCR in pond
sediments, one would expect to see some combination of sulfate, thallium, TDS (from scrubber sludge
and fly ash), and/or antimony, boron, chloride, fluoride, and selenium (from fly ash) in the Pond
sediment shake test results. As discussed below, this was not observed.

Shake tests were conducted on fourteen (14) Pond sediment samples. The results indicate that all
concentrations of constituents are below groundwater standards with only a few exceptions:

* Arsenic in one sample from Pond 3 (arsenic was not detected in the control sample shake tests);

® Selenium in one sample from the South Fly Ash Pond; and

e Sulfate and TDS together in six samples; two from Pond 3, two from Pond S-6, and two from the
South Fly Ash Pond.

As discussed above, Former Pond B-3 does not hold water and was earlier closed, however, data are
available from previous shake tests conducted on nine sediment samples in 2017. Those were collected
after the pond was dewatered and the contents had been removed. Of the nine samples, one sample
had an arsenic result above a groundwater standard, and one sample had a pH slightly higher that the
groundwater standard.

Because arsenic is present in only two of 23 sediment shake test results above a groundwater standard,
and selenium is present in only one of 23 sediment shake test results above a groundwater standard,
these constituents are not expected to adversely affect groundwater quality. Moreover, arsenic was not
detected in any of the control sample shake test results. Accordingly, it is possible that arsenic may
come from a non-CCR source.

Based solely on the shake test results, the pond investigation report also concluded that sulfate could be
present in the pond sediments at levels above applicable groundwater standards. As discussed below,
however, the pond sediments do not appear to be a significant source of sulfate to groundwater.
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Boron and sulfate can be indicators of a potential release from a CCR unit, thus they are both
components of USEPA’s Appendix Ill for the CCR Rule Detection Monitoring program.® Of the three
control samples, only the shake test result for the Unit 4 fly ash sample was above the Class |
groundwater standard for boron (16.2 mg/L versus 2 mg/L). It is noteworthy that all of the Pond
sediment shake test results for boron are below Class | groundwater standards, indicating that the
amount of CCR in the sediments is unlikely to result in groundwater above Class | standards for boron.

4.2.2 Shake Test Results for Berm Samples

Samples were collected from borings in berms at Pond 3, Pond 3A, Pond 4, Pond S-6, Former Pond B-3,
and the South Fly Ash Pond.

Of the 11 samples, six results were above the Class | groundwater standard for TDS. However, as noted
in the Pond Investigation Report, the TDS results for 5 of these samples are suspect due to their low
conductivity measurements, and low major cation and anion concentrations. Sulfate was above the
Class | groundwater standard only in one sample, from Pond 3. Antimony and arsenic were above the
groundwater standards in only one sample, from Pond 3-A.

Together, these results indicate that the amount of CCR present in these samples (discussed in Section
4.1) is unlikely to result in groundwater above the groundwater standards for any of these parameters.

4.2.3 Groundwater Data Evaluation

The Pond Investigation Report analyzed groundwater data from 2016 to the present that SIPC has
collected from nine wells. [Note, data are available from 2010, but the more recent 5-6 years of data
are more representative of current conditions.] The well locations are shown in Figure 1 of the Pond
Investigation Report. There are two background wells; C3 which is located southwest of the South Fly
Ash Pond, and S1 which is located northeast of the facility. Two wells (C1 and C2) are located to the east
of the South Fly Ash Pond and the coal pile. Well S6 is located near Pond 4, wells S2 and S3 are located
near Pond S-6, and well S4 is located nearest Pond 3A below the Lake of Egypt dam.

Analytical data from these wells demonstrate that of 20 rounds of sampling of seven site wells, in each
round (140 samples) only three sulfate results are above the Class | groundwater standard: S4 and S6 in
June 2016, and C1 in December 2020. Note that one background well, S1 in March 2018, also had one
sulfate result above a groundwater standard during this time period. Thus, although the shake test
results suggested that the Pond sediments may have an effect on sulfate concentrations in
groundwater, the Pond Investigation Report shows that the data do not reflect an adverse impact.

13 CCR Rule. EPA-HQ-RCRA-2009-0640-11970; p21500.
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4.2.4 Groundwater Evaluation by Constituent

Between 2016 and 2019, the groundwater samples from these wells were analyzed for boron, cadmium,
and iron, in addition to sulfate. The groundwater data are presented in Table 3. Chloride and dissolved
solids were added to two rounds in 2020, and in March 2020 a full list of inorganics was analyzed.

USEPA considers boron, sulfate, and chloride to be indicators of a release from a CCR unit (thus, they are
included in Appendix Il of the CCR Rule for groundwater detection monitoring!4). Cadmium is included
on USEPA’s Appendix IV for CCR units for assessment monitoring,*> however, cadmium was not a risk
driver in the USEPA risk assessment.® Iron was included in the USEPA risk assessment, but was not
identified as a risk driver, and was not included on Appendix Il or Appendix IV.

| performed additional analysis of groundwater data collected from the monitoring wells at Marion
Station to complete my review of the data. The discussion of the sulfate results are in the previous
section.

Boron: Of 20 rounds of sampling of seven site wells each round (140 samples), boron has been detected
above the groundwater standard only in well S2, and in nine of the 20 samples from S2. The results
range from approximately 1 mg/L to 2.9 mg/L (where the groundwater standard is 2 mg/L), and there is
no discernable pattern to the results (i.e., they are not consistently increasing or decreasing). Well S2 is
immediately adjacent to Pond S-6. None of the Ponds’ shake test results for boron are above the
groundwater standard including Pond S-6, thus it is unlikely that the Pond S-6 sediments contribute to
the groundwater results for boron at this location.

Iron: Iron has been detected above the groundwater standard at least once in all of the wells, with the
exception of background well C3. Iron has been detected above the groundwater standard in all but
two samples in background well S1. Iron is not considered to be a CCR-related constituent; it was
evaluated in the USEPA CCR Risk Assessment but was not identified as a risk-driver and was not included
in Appendix Il or Appendix IV for groundwater monitoring. It is possible that the iron is associated with
the groundwater conditions in the wetland/reducing areas of the site, i.e., locations along Little Saline
Creek. Itis unlikely that the iron in wells S2, S3, and S4 are related to Pond S-6 due to the small amount
of ash potentially present.

Cadmium: Cadmium has been sporadically detected above groundwater standards in background wells
C3 (2 of 20 samples) and S1 (4 of 20 samples). Cadmium has been detected above groundwater

14 CCR Rule. EPA-HQ-RCRA-2009-0640-11970; p21500.

15 CCR Rule. EPA-HQ-RCRA-2009-0640-11970; p21500.

16 Human and Ecological Risk Assessment of Coal Combustion Residuals. Final. December 2014. U.S.
Environmental Protection Agency. Regulation Identifier Number: 2050-AE81. EPA-HQ-RCRA-2009-0640-11993.
Available at: https://www.regulations.gov/
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standards inconsistently in well S2 (7 of 20 samples) and once in each of wells S3, S4 and S5. All of the
concentrations above screening levels are similar between the background wells and the site wells,
indicating that the cadmium may be naturally occurring. Cadmium was not detected in the scrubber
sludge or coal shake test results, and the cadmium concentration in the Unit 4 fly ash shake test result
was below the groundwater standard. Thus, based on the control results, it is unlikely that the few
instances of cadmium detection in site groundwater is related to CCR in Pond sediments; moreover, it is
unlikely that the cadmium in wells S2, S3, and S4 are related to Pond S-6 due to the small amount of ash
that may potentially be present.

4.2.5 Groundwater Evaluation by Well Location

To complete my evaluation of the data presented in the Pond Investigation Report, | also considered the
groundwater data by well and location to see if | could discern site-related patterns in the data.
Background wells C3 and S1: The constituent concentrations in the background wells are very different,
and their settings are also different. C3 appears to be in an upland area, while S1 is close to Little Saline
Creek. The settings could affect their groundwater chemistry.

Wells C1 and C2: These wells are just east of the South Fly Ash Pond. Boron was rarely detected in
these wells and all results are below groundwater standards. Sulfate concentrations are all below
groundwater standards. Cadmium was not detected in these wells. The anomaly is the concentration of
iron in well C2, which is consistently above the screening level. As discussed above, the iron is unlikely
to be related to CCR, but its source is not known at this time. The location of these wells, the
groundwater results, and the results of the sediment shake tests indicate that the South Fly Ash Pond is
likely not a source of constituents to groundwater.

Well S2: Well S2 is adjacent to Pond S-6. This well is the only one where boron results are above the
groundwater standard, in nine of the 20 samples from S2. The results range from approximately 1 mg/L
to 2.9 mg/L (where the groundwater standard is 2 mg/L), and there is no discernable pattern to the
results (i.e., they are not consistently increasing or decreasing). Sulfate is not above groundwater
standards in this well, but of the S series of wells, it has the highest sulfate concentrations. However,
based on the small amount of ash potentially present in Pond S-6 and the sediment shake test results
from Pond S-6 sediments, Pond S-6 is not likely to be the source of boron and sulfate in groundwater.
This reasoning also applies to cadmium and iron in this well.

Well S3: Well S3 is similarly situated adjacent to Pond S-6 as is well S2. Boron was only detected twice
in this well, at low concentrations. Sulfate concentrations are low and similar to background. Cadmium
has been detected in only 4 of 20 samples, and only one result is above the groundwater standard. Iron
concentrations are consistently above the groundwater standard, but the concentrations are similar to
those in background well S1. Based on these results, the small amount of ash potentially present, and
sediment shake test results, Pond S-6 is not likely to be a source of CCR constituents to groundwater.
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Well S6: This well is adjacent to Pond 4 and former Pond B-3. Boron was not detected in this well with
the exception of one sample. Sulfate concentrations are consistently low, with the exception of one
anomaly in 2016. Cadmium has not been detected in this well. Iron is the only constituent that is
commonly above the groundwater standard. However, based on these results and the sediment shake
test results from the preceding discussions, Pond 4 and former Pond B-3 are not likely to be sources of
CCR constituents to groundwater.

Wells S4 and S5: These wells are not close enough to the Ponds that are the subject of the petition to
provide any meaningful information about the Ponds. Their analytical results were included in the
discussion in the previous section.

4.3 SUMMARY
The following are conclusions based on the preceding discussions in Section 4:

* Based on the bathymetric survey, the Ponds contain a minimal amount of sediment; the
sediments represent between 8.2% (Pond S-6) to 13.3% (Pond 3A) of total Pond volumes.

* The estimate of the percent of sediments in the Pond sediment samples that are
morphologically consistent with CCR (fly ash, bottom ash, and boiler slag) ranged between 10%
to 68%, i.e., not all of the sediments in the Ponds consist of CCR.

* Thus, conservatively assuming that the sediments in each Pond could have as much as 68% CCR
material in the sediments, the volume of CCR in the Ponds would range from 5.6% to 9% of the
total Pond volumes (application of the 68% CCR to the sediment volume range above of 8.2% to
13.3%).

* Even if it was assumed that all of the sediment volume was CCR, the Ponds still contain a de
minimis amount of CCR, as described by USEPA in the Part 257 rulemaking. Thus, the Ponds are
not regulated under Part 257 and do not warrant regulation under Part 845.

® The shake test results of the Pond sediments demonstrate that the sediments are not likely to
serve as a material source of CCR constituents to groundwater.

* The available groundwater data demonstrate that the Ponds are not serving as a source of
constituents to groundwater.

* Based on these results, as well as the history and use of the Ponds, it is my opinion that Pond 3
(including 3A), Pond 4, Pond S-6, the South Fly Ash Pond, and former Pond B-3 are, at most, de
minimis units as described by USEPA in Part 257. This conclusion is further supported by the
analyses of the sediment and relevant groundwater at the site, which show no appreciable risk.

* Thus, these Ponds do not pose a reasonable opportunity of adverse effects on human health or
the environment warranting regulation under Part 845.
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5. Former Landfill
The former landfill covers three Former Fly Ash Holding Units:’

¢ |Initial Fly Ash Holding Area
* Replacement Fly Ash Holding Area
® Fly Ash Holding Area Extension

These units are believed to have previously received fly ash discharges, but | understand that they have
been drained of water for more than 30 years, and were at least partially covered by the former on-site
CCR landfill going back to at least the early 1990s.

Neither those former units nor the landfill on the top of them presents the risks sought to be mitigated
by Part 257 and Part 845 regulations for CCR surface impoundments, neither of which define CCR
surface impoundments to include current or former CCR landfills. These units do not currently consist of
“...CCR managed with water, under a hydraulic head that promotes the rapid leaching of
contaminants...”;!® thus, they do not pose a substantial or significant adverse threat to human health or
the environment warranting regulation as CCR surface impoundments under Part 845.

The former on-site permit exempt landfill was operated by SIPC as a landfill and has been regulated by
IEPA as a landfill for decades. The USEPA CCR risk assessment results presented in Table 2, above,
demonstrate that none of the landfill scenarios evaluated by USEPA warranted regulation, however,
USEPA chose to include CCR landfills in the CCR Rule (though it chose not to regulate former CCR
landfills that ceased receiving waste prior to October 2015, which is the case with the former CCR landfill
at Marion Station). Continued regulation of the former landfill including these units under IEPA landfill
regulations is appropriate and protective.

| understand that a significant part of SIPC’s proposed closure of the former landfill is the installation of
a cap and cover system compliant with IEPA’s landfill regulations.’® As discussed below, | understand
the requirements for closure of a CCR surface impoundment by a final cover system were based on
those same landfill regulations. [See IEPA’s Statement of Reasons, PCB No. R 20-19, at p. 29; lllinois
Pollution Control Board, Second Notice Opinion and Order, PCB No. R-20-19, at p. 97 (“As noted by IEPA,
the proposed 3-foot minimum thickness for both the compacted earth low permeability layer and the

17 As defined in the Amended Adjusted Standard Petition.

18 CCR Rule. EPA-HQ-RCRA-2009-0640-11970; p21357

19 Closure Plan, Illinois EPA Site Number: 199055505, for Southern Illinois Power Cooperative, by Andrews
Engineering
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final protective layer [in Part 845] are based on lllinois’ landfill standards under 35 Ill. Adm. Code
811.314, which have been implemented for over 25 years.”)]

The purpose of the final cover system under both sets of regulations is to prevent infiltration of water
into the landfill contents. Presumably IEPA based its Part 845 final cover system regulations on the
landfill regulations because, in its experience, the Part 811 landfill cover requirements were protective
against infiltration and, thus, protective of human health and the environment. [See IEPA’s Statement
of Reasons, PCB No. R 20-19, at p. 29 (“The performance standard [in Part 845] will help prevent
contamination release through design, optimize drainage, stabilization, minimize infiltration and
erosion, and support vegetation.”)] Accordingly, | expect that the Part 811-compliant final cover system
proposed to be installed by SIPC in its Landfill Closure Plan would be as protective as a final cover system
installed pursuant to Part 845.

| further understand that the Landfill Closure Plan and the Part 811 landfill regulations include provisions
for groundwater monitoring. [See Landfill Closure Plan at p. 2-7; 35 Ill. Adm. Code 811.319(a).] In
addition, the Landfill Closure Plan provides for post-closure care, including regular inspections. [See
Landfill Closure Plan at p. 7.] These requirements will ensure that the cover system remains protective
over time, and also will ensure that impacts to groundwater (if any) are monitored and can be addressed
under lllinois law. In my opinion, closure of the former landfill area (including the Former Fly Ash
Holding Units) consistent with the Landfill Closure Plan is protective of human health and the
environment.

6. Opinion

| have reviewed SIPC's Amended Petition for an Adjusted Standard and the descriptions and historical
background of the eight units at issue therein. | understand based on that information — as well
documents | have reviewed and discussions with plant personnel —that none of the units at issue are
expected to contain a large amount of CCR managed with water under a hydraulic head. Based upon
the pond history set forth in the petition, the eight units at issue either have the characteristics of de
minimis ponds as described by USEPA (the Ponds: the South Fly Ash Pond, Pond 3 (including Pond 3A),
Pond S-6, Pond 4 or former Pond B-3) or are former ponds that have not contained CCR stored in water
for decades (the Former Fly Ash Holding Units). In either case, they do not pose the type and magnitude
of risk that USEPA determined warranted regulation as a CCR surface impoundment under Part 257.

My opinion is supported by my review of additional investigation conducted at the facility on the
volume of CCR in the Ponds, which confirms that the CCR content of the Ponds is de minimis and does
not warrant regulation. The ability of Pond sediments to release constituents into water was evaluated
and the results show that the Pond sediments would not be expected to serve as a significant source of
constituents that could migrate to groundwater. Moreover, groundwater data confirm that the Ponds
do not serve as a significant source of constituents to groundwater. Together these data indicate that
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the Ponds are not expected to present a reasonable probably of adverse effects on human health or
the environment warranting regulation under Part 257, nor under Part 845.

I have also reviewed information regarding the Former Fly Ash Holding Units and SIPC’s proposed
closure of the landfill area, including the Former Fly Ash Holding Units, and have determined that the
continued regulation of the former landfill under IEPA landfill regulations is protective of human health
and the environment, and that the Former Fly Ash Holding Units are also not expected to present a
reasonable probability of adverse effects on human health or the environment warranting regulation
under Part 257 or Part 845, rather than the landfill regulations.

As discussed above, none of those units represents the type or magnitude of risk that drove USEPA’s
Part 257 regulations. These Ponds do not currently consist of “...CCR managed with water, under a
hydraulic head that promotes the rapid leaching of contaminants...”;?° thus, they do not pose a
substantial or material adverse threat to human health or the environment warranting regulation under
USEPA’s Part 257 regulations, nor under Part 845.

This opinion is based upon the information presently available to me and | retain the right to revise or
supplement this opinion based upon further information and analysis.

20 CCR Rule. EPA-HQ-RCRA-2009-0640-11970; p21357
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TABLE 3
MARION STATION GROUNDWATER MONITORING WELL ANALYSIS 2016-2020

Part 620 - Part 620 -
Ground Ground Quality
Quality Class | Class Il General
Potable Resource Resource
Groundwater (a) Groundwater (b) Coal Yard Background Wells Landfill Wells
Date Parameter Units (mg/L) (mg/L) C1 Cc2 c3 S1 s2 | s3 s4 S5 S6
2016-03-30 Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 2 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 | <0.002 0.0023 i <0.002 | <0.002 | <0.002 | 0.0039
Iron mg/L 5 5 0.66 7.9 1.8 25 170 51 13 2.1 54
Sulfate mg/L 400 400 250 250 80 26 100 0.92 45 180 68
2016-06-10 Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 15 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 0.0027 | 0.0029 0.003 0.0038 |WIGIGGSEN|INGIGa53M|IGIG678M| 0.0025 | 0.0026
Iron mg/L 5 5 9.2 19 0.6 17 150 58 100 26 19
Sulfate mg/L 400 400 300 230 <0.50 62 <050 | <050 | 2300 66 570
2016-09-23  Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 16 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 | <0.002 <0002 |WG6673M| 0.0025 | 0.0034 | 0.0028 | 0.0039
Iron mg/L 5 5 0.83 25 0.15 5.9 160 63 82 14 86
Sulfate mg/L 400 400 240 130 83 19 92 <25 30 190 47
2016-12-16 Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 23 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 | <0.002 00028 | 0.0023 | <0.002 | 0.0021 | <0.002 | <0.002
Iron mg/L 5 5 11 14 35 160 52 120 6.6 34 50
Sulfate mg/L 400 400 240 150 74 130 7.3 28 170 44 21
2017-03-24 Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 24 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 | <0.002 <0.002 | <0.002 | <0.002 | <0.002 | <0.002 | <0.002
Iron mg/L 5 5 15 16 0.74 19 170 64 6.6 0.43 2.7
Sulfate mg/L 400 400 230 300 170 19 140 <25 40 220 54
2017-06-22  Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 1.4 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0002 | 00021 |WNGGOSSMM| 0.0041 | 0.0029 | <0.002 | <0.002 | <0.002
Iron mg/L 5 5 0.44 12 1 41 160 82 28 35 10
Sulfate mg/L 400 400 220 180 160 18 63 <25 36 200 51
2017-09-28  Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 2 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 | <0.002 <0.002 0005 | <0.002 | <0.002 [JNOYGG5SM| <0.002
Iron mg/L 5 5 3.6 12 0.76 22 180 71 38 9.2 10
Sulfate mg/L 400 400 210 89 120 19 100 <25 40 160 54
2017-12-11  Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 2.9 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 | <0.002 <0.002 | 0.0044 | <0.002 | <0.002 | <0.002 | <0.002
Iron mg/L 5 5 0.56 14 2 21 200 56 18 0.17 28
Sulfate mg/L 400 400 170 130 76 21 140 11 38 160 48
2018-03-22 Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 2 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 | <0.002 <0.002 |WOGO7M| <0.002 | <0.002 | <0.002 | <0.002
Iron mg/L 5 5 0.89 18 23 15 180 27 0.66 27 15
Sulfate mg/L 400 400 240 240 56 554 76 13 38 190 54
2018-06-28 Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 13 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 | <0.002 <0.002 | <0.002 | <0.002 | <0.002 | <0.002 | <0.002
Iron mg/L 5 5 42 15 2.8 20 180 67 230 3.8 6.1
Sulfate mg/L 400 400 240 170 60 18 54 8.7 35 200 55
2018-08-27 Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 0.75 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 |JOGESIN| <0002 |WOIGGEEM| 0.0026 | <0.002 | <0.002 | <0.002
Iron mg/L 5 5 5.7 21 0.75 33 180 59 18 26 12
Sulfate mg/L 400 400 260 160 50 24 56 23 37 200 55
2018-11-29 Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 2.8 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 | <0.002 0.055 0.0034 | <0.002 | <0.002 | <0.002 | <0.002
Iron mg/L 5 5 23 12 0.45 12 200 65 15 1.8 035
Sulfate mg/L 400 400 270 240 49 20 130 8.7 40 200 56
2019-03-08  Boron mg/L 2 2 <050 | <0.50 <0.50 <0.50 1.9 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 | <0.002 <0.002 |WOGG59M| <0.002 | <0.002 | <0.002 | 0.0037
Iron mg/L 5 5 8.2 15 11 14 200 49 6.2 22 1
Sulfate mg/L 400 400 300 270 72 21 110 7 41 230 61
2019-06-13  Boron mg/L 2 2 046 | <0.19 <0.19 <0.19 22 <019 | <019 | <019 | <0.19
Cadmium mg/L 0.005 0.05 <0.000018{<0.000018| <0.000018 | <0.000018 |<0.000018|<0.000018|<0.000018|<0.000018|<0.000018
Iron mg/L 5 5 0.87 7.5 23 7.7 140 57 10 0.56 05
Sulfate mg/L 400 400 320 270 110 24 130 47 47 230 67
2019-09-12 Boron mg/L 2 2 <05 <0.5 <0.5 <05 0.94 <0.5 <05 <0.5 <05
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 | 0.0028 <0.002 | 0.0045 | <0.002 | <0.002 | <0.002 | <0.002
Iron mg/L 5 5 0.86 12 13 33 200 64 19 3 9.1
Sulfate mg/L 400 400 300 120 82 21 88 17 43 230 65
2019-12-14 Boron mg/L 2 2 <050 | <0.50 <0.5 <0.50 2.2 <050 | <050 | <050 | <0.50
Cadmium mg/L 0.005 0.05 <0.002 | <0.002 | <0.002 <0.002 | <0.002 | <0.002 | <0.002
Iron mg/L 5 5 0.38 17 0.6 16 210 36 22 0.69 9.2
Sulfate mg/L 400 400 300 220 66 26 150 18 45 230 64
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MARION STATION GROUNDWATER MONITORING WELL ANALYSIS 2016-2020

Part 620 — Part 620 —
Ground Ground Quality
Quality Class | Class Il General
Potable Resource Resource
Groundwater (a) Groundwater (b) Coal Yard Background Wells Landfill Wells
Date Parameter Units (mg/L) (mg/L) C1 Cc2 c3 | S1 S2 S3 s4 S5 S6
2020-03-26  Antimony mg/L 0.006 0.024 <0.0010 | <0.0010 <0.0010 <0.0010 | <0.0010 | <0.0010 | <0.0010 | <0.0010
Arsenic mg/L 0.01 0.2 <0.050 <0.050 <0.050 <0.050 <0.050 <0.050 <0.050 <0.050
Barium mg/L 2 2 0.012 0.024 0.18 0.94 0.28 0.02 0.041 0.33
Beryllium mg/L 0.004 0.5 <0.0050 | <0.0050 <0.0050 <0.0050 | <0.0050 | <0.0050 | <0.0050 | <0.0050
Boron mg/L 2 2 0.43 <0.25 <0.25 2.1 <0.25 <0.25 <0.25 <0.25
Cadmium mg/L 0.005 0.05 <0.00060 | <0.00060 0.00113 <0.00060 | <0.00060 | <0.00060 | <0.00060 | <0.00060
Chloride mg/L 200 200 350 2.4 500 400 100 21 34 28
Chromium mg/L 0.1 1 <0.0050 | <0.0050 <0.0050 0.0066 0.0054 | <0.0050 | <0.0050 0.061
Cobalt mg/L 1 1 <0.010 0.022 <0.010 <0.010 <0.010 <0.010 <0.010 0.019
Copper mg/L 0.65 0.65 <0.010 <0.010 <0.010 <0.010 <0.010 <0.010 <0.010 0.03
Fluoride mg/L 4 4 <0.50 <0.50 <0.50 <0.050 <0.050 <0.050 <0.050 <0.050
Iron mg/L 5 5 0.43 7.6 2 350 310 4.7 0.26 44
Lead mg/L 0.0075 0.1 <0.0050 | <0.0050 <0.0050 0.0068 <0.0050 | <0.0050
Manganese mg/L 0.15 10 0.092 24 33 0.012 0.063
Mercury mg/L 0.002 0.01 <0.00020 | <0.00020 | <0.00020 <0.00020 | <0.00020 | <0.00020 | <0.00020 | <0.00020 | <0.00020
Nickel mg/L 0.1 2 0.019 <0.010 <0.010 0.067 <0.010 <0.010 <0.010 <0.010 0.039
Nitrogen, Nitrate mg/L 10 100 <0.11 2.9 <0.11 <0.11 <0.11 <0.11 0.19 0.64 2.8
Selenium mg/L 0.05 0.05 <0.025 <0.025 <0. <0.025 <0.025 <0.025 <0.025 <0.025 <0.025
Sulfate mg/L 400 400 300 280 93 27 120 3.7 49 260 75
Thallium mg/L 0.002 0.02 <0.025 0.031 <0.025 <0.025 0.046 <0.025 <0.025 <0.025 <0.025
Zinc mg/L 5 10 <0.025 <0.025 <0.025 0.31 <0.025 <0.025 <0.025 <0.025 0.078
2020-06-23 Boron mg/L 2 2 0.629 <0.100 <0.100 <0.100 1.62 <0.100 <0.100 <0.100 <0.100
Cadmium mg/L 0.005 0.05 <0.00060 | <0.00060 | <0.00060 <0.00060 | <0.00060 | <0.00060 | <0.00060 | <0.00060 | <0.00060
Chloride mg/L 200 200 320 24 440 21 350 80 30 37 35
Iron mg/L 5 5 0.71 11.4 3.07 15.1 195 63.7 7.6 3.5 241
Sulfate mg/L 400 400 290 160 82 34 94 18 51 220 66
2020-09-27 Boron mg/L 2 2 0.52 0.066 0.031 0.018 23 0.043 0.0041 0.0057 <0.004
Cadmium mg/L 0.005 0.05 <0.0010 | <0.0010 |NGIGO79MM| <0.0010 | <0.0010 | <0.0010 | <0.0010 | <0.0010 | <0.0010
Chloride mg/L 200 200 330 15 440 21 370 170 31 38 35
Dissolved Solids mg/L 1200 1200 1100 400 1500 190 830 540 360 420 220
Iron mg/L 5 5 <0.060 1.1 <0.060 0.44 16 6.6 <0.060 <0.060 <0.060
Sulfate mg/L 400 400 290 98 70 33 110 25 50 220 64
2020-12-23 Boron mg/L 2 2 0.78 0.038 0.027 0.019 2.5 0.26 <0.005 0.0052 0.0087
Cadmium mg/L 0.005 0.05 <0.0010 | <0.0010 <0.0010 <0.0010 <0.0010 | <0.0010 | <0.0010 | <0.0010 | <0.0010
Chloride mg/L 200 200 440 13 570 7.7 480 330 23 32 30
Dissolved Solids mg/L 1200 1200 1300 470 1700 320 1000 690 4500 480 270
Iron mg/L 5 5 <0.060 8.5 <0.060 4 170 92 <0.060 <0.060 <0.060
Sulfate mg/L 400 400 440 190 110 27 180 21 55 310 81
Notes:
< - Not detected above the indicated reporting limit.
mg/L - Milligrams per liter.
(a) - llinois Administrative Code. (July 2013). Title 35: Environmental Protection. Subtitle F: Public Water Supplies. Chapter I: Pollution Control Board. Part 620: Groundwater Quality.
Subpart D: Groundwater Quality Standards. Section 620.410 Groundwater Quality Standards for Class I: Potable Resource Groundwater.
https://pcb.illinois.gov/documents/dsweb/Get/Document-33425/
(b) - lllinois Administrative Code. (July 2013). Title 35: Environmental Protection. Subtitle F: Public Water Supplies. Chapter I: Pollution Control Board. Part 620: Groundwater Quality.
Subpart D: Groundwater Quality Standards. Section 620.420 Groundwater Quality Standards for Class Il: General Resource Groundwater.
https://pcb.illinois.gov/documents/dsweb/Get/Document-33425/
_ Greater than the Groundwater Quality Class | Potable Resource Groundwatet
Greater than both the Groundwater Quality Class | Potable Resource Groundwater and Groundwater Quality Class Il General Resource Groundwatel
Haley & Aldrich, Inc.
2021-0823-HAI-SIPC Landfill CS Well GW Data 2016-2020_rev.xlsx Page 2 of 2 2021-08-23
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HALEY & ALDRICH, INC.
6500 Rockside Road

ALBRICH
Cleveland, OH 44131

216.739.0555

MEMORANDUM
1 September 2021
File No. 201285-000
TO: Southern lllinois Power Cooperative

Wendell Watson
FROM: Haley & Aldrich, Inc.

Jacob Chu, Technical Expert

David Hagen, Principal Consultant
SUBJECT: Pond Investigation Report of Certain Ponds at Southern lllinois Power Company’s

(“SIPC”) Marion Station (“Marion”)

Haley & Aldrich, Inc. has prepared this memorandum that documents our assessment related to the
amount of coal combustion residual (CCR) materials in pond sediments in the South Fly Ash Pond, Pond
3 (including Pond 3A), Pond 4, and Pond S-6 (collectively, the “Ponds”, and each a “Pond”) within the
Southern lllinois Power Cooperative (SIPC) Marion Station property located near Lake of Egypt, lllinois
(Site). The general setting of the Site is shown in Figure 1. This memorandum provides information
collected pursuant to the agreed protocol between the Illinois Environmental Protection Agency (IEPA)
and SIPC related to investigation of certain ponds at the Site in connection with prior violation notices
(VNs) issued by IEPA.

The purpose of this investigation was two-fold: to evaluate the nature and extent of CCR in the Ponds,
and to evaluate the potential impact that the contents of the Ponds may have on groundwater.

This assessment of the Ponds’ content was based on:

e Results of a bathymetric survey that characterizes the volumes and sediment thicknesses of the
Ponds;

e Results of carbon analysis for Pond sediments;

e Results of major cation and anion concentrations for Pond sediments;

e Pond usage and design information; and

e Results of polarized light microscopy (PLM) that characterizes the fraction of CCR materials in
Pond sediments.
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In addition, Pond berm samples were collected at IEPA’s request and were evaluated to determine the
presence of CCR materials. Sediment samples were collected for assessment from the berm associated
with the former Pond B-3, which has been drained of water and is not an active pond. In addition, per
the investigation protocol between IEPA and SIPC, sampling was attempted within the area of the
former Pond A-1, but no materials could be collected given the presence of bedrock near the surface,
confirming the absence of any significant amount of CCR material in former Pond A-1.

The assessment of potential impacts of sediments in the Ponds on groundwater quality was based on:

e Results of shake extraction tests with water (shake tests) of Pond sediments;

e Results of shake tests of coal and known coal combustion by-products, including a scrubber
sludge sample obtained in 2018 and a coal ash sample of the now retired Unit 4 boiler, collected
from SIPC’s operations but not from the Ponds; these samples are used as control samples to
provide a baseline for comparative evaluation of the results of Pond sediments; and

e Results of groundwater quality monitoring.

Each of these assessments is provided in the sections below.

Determination of CCR Materials in Pond Bottom Sediments and Berms:
Approach and Results

APPROACH

The evaluation of the amount of CCR materials in South Fly Ash Pond, Pond 3 (including Pond 3A), Pond
4, and Pond S-6 was conducted based on the data obtained using the following approach:

e A bathymetric survey of the Ponds was done to characterize the top and bottom elevations of
sediments in each Pond and estimate the thickness of Pond sediments for each Pond.

The bathymetric survey was conducted by Prairie Engineers, P. C., on March 9, 10, 11, 24, and
25, 2021. The surveys were performed using an Odom CV-200 dual frequency single-beam
echosounder mounted on a small boat. The elevation and locations of the low and high
frequency bathymetric survey points were referenced to three control points located at the Site.
The data obtained through the high frequency survey was used to characterize the top of the
sediment layer within each Pond. The data obtained through the low frequency survey was used
to characterize the bottom of each Pond. Hanson Professional Services Inc. (Hanson) processed
the survey data and generated maps to determine the top and bottom elevations, as well as the
thicknesses of the sediments in each Pond. [Those maps are attached as Attachment A.] Note
that both Pond 4 and the South Fly Ash Pond water levels were lowered for operational reasons
just before the surveys were performed. The lower water levels prevented the survey boat from
reaching what would normally be the edge of those Ponds. Approximately 60% of the Pond 4
area and 73% of the South Fly Ash Pond area were surveyed.

"AtbkicH
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Figure 1: Pond locations and general Site settings. The light blue dashed lines show the water transfer
process at the facility through the following sequence: (1) Storm Water Basin, (2) South Fly Ash Pond,
(3) Pond 3A/3, (4) Pond S-6, (5) Pond 4, and (6) Outfall 002. Yellow color is used to denote the names
of the Ponds included in the petition.

The estimated sediment volumes for Pond 4 and the South Fly Ash Pond include the areas
outside the survey grids. Extrapolation was performed by the Surfer software directly for the
areas outside the survey grid to ensure total sediment volumes are conservatively estimated for
these two ponds (see Attachment A for more detail). Pond 3, Pond 3A, and Pond S-6, as shown
in Attachment A, were constrained to the areas where there were both low and high frequency
data. This is discussed in more detail in Attachment A.

e Carbon content analysis was used to help identify whether CCR or coal fines are present in the
Pond sediments.

"AtbkicH
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The sediment sampling locations for the Ponds are shown in Figure 2. The analytical method
used for this analysis is ASTM D5372, which determines the content of carbon, hydrogen, and
nitrogen in a sample using an elemental analyzer. [The results for this assessment are provided
in Attachment B.]

e Characterization of major cation and anion concentrations using the shake test method (ASTM
D-3987-12(2020)) was used to assess the soluble components of potential CCR materials in Pond
sediments and berm samples.

The Pond sediment sampling locations are shown in Figure 2 and the berm sampling locations
are shown in Figure 3. Among all cations and anions, calcium, chloride, fluoride, and sulfate are
included in the Appendix lll list of constituents for CCR detection monitoring (which are
considered to be potential indicators for CCR).! [The laboratory results for major cations and
anions for Pond sediments, berm samples, and control samples are provided in Attachment C,
which also includes results for Appendix IV constituents.? Berm boring logs are also provided in
Attachment C.]

e Polarized light microscopy (PLM) analyses of Pond sediments and berm samples was used to
assess the relative percentage of identifiable CCR content in each sample.

The bathymetric survey results provide sediment thickness, but do not identify the contents of
the sediments. The PLM technique was used to estimate the fractions of fly ash, bottom (or bed)
ash, slag, and coal in the sediment samples collected from the Ponds. Each sample was
homogenized before analysis. The PLM analyses were performed by the RJ Lee Group. Note that
the PLM analysis was not included in the investigation protocol. However, since this analysis
method is capable of directly quantifying several known CCR materials (e.g., fly ash, bed ash,
bottom ash, and slag), the use of the PLM analysis provides an additional line of evidence for
this evaluation and was added to this assessment.

To provide a basis of comparison, the PLM analysis was conducted on control samples of known
Site CCR materials and coal, including fly ash obtained from the Unit 4 boiler (a conventional
coal combustion boiler; now retired), scrubber sludge collected in 2018, and coal from the
on-site coal pile. Note that the fly ash sample from Unit 4 was collected from fly ash piles that
were stored in a closed building for a period of approximately nine months after being collected
from the Unit 4 boiler. The fly ash generated at that time was likely during the last few days of
Unit 4’s operation, and thus may not contain only fly ash. Fly ash produced by the Unit 4 boiler
(now retired) was mainly managed dry, mixed with the scrubber sludge, and transported to the
former CCR Landfill Area; therefore, there had been no direct discharge of any significant
amount of Unit 4 fly ash into the Ponds at issue. [Results of the PLM analysis are provided as
Attachment D.] Note that the PLM analysis is considered a more precise technique to assess the

! https://www.federalregister.gov/documents/2015/04/17/2015-00257/hazardous-and-solid-waste-management-system-disposal-of-coal-
combustion-residuals-from-electric — EPA-HQ-RCRA-2009-0640-11970 — Federal CCR Rule.
2 |bid.

"AtbkicH
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presence of CCR materials and approximate the fraction of CCR materials in a sample in
comparison with typical grain size analysis, since the PLM method identifies CCR materials
through visually recognizable particle characteristics that are different from natural sediments.
In addition, natural variations of fine-grained content in sediments can make it difficult to
positively identify the presence of CCR materials through grain-size analysis alone.

Figure 2: Pond sediment sampling locations. (Source: Hanson Professional Services Inc.)

"AtbkicH
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Figure 3: Proposed berm boring locations for the Ponds and Ponds B-3 and A-1. Note that five of the
proposed borings were not drilled, either because they were inaccessible, or the proposed boring
location was bedrock. Specifically, the bottom of former Pond A-1 is bedrock, and no significant
thickness of soil was observed. Boring B-B3c was inaccessible due to steep side-slopes and ponded
water, and Borings B-S6a and B-S6c were also inaccessible (B-S6a due to steep landfill slopes and B-
S6c due to wet soil conditions). (Source: Hanson Professional Services Inc.)

"AtbkicH



Electronic Filing: Received, Clerk's Office 09/02/2021
SIPC
1 September 2021
Page 7

RESULTS

Bathymetric survey results

The surveyed top and bottom elevations of Pond sediments in each Pond are provided in Attachment A.
The estimated sediment volume, Pond volume, mean sediment thickness, and the ratio of the sediment
volume to Pond volume for each Pond are summarized in Table 1 below.

Table 1: Estimated sediment and Pond volumes, mean sediment thickness, and volume ratio.®

Notes: (1) Table from Hanson (Attachment A).

(2) Additional sensitivity analysis was conducted to assess the degree of uncertainty in the pond sediment volume estimate for Pond
4. The sensitivity analysis incorporated the observed sediment thickness (generally less than 3 feet) in the southern area outside
the survey grid. It was found that incorporation of this field observation resulted in a slightly lower estimate of the mean
sediment thickness (1.52 ft) and sediment as % Pond volume (9.9%), indicating that the uncertainty associated with sediment
thickness outside the survey grid has little impact on the estimate of sediment as % Pond volume.

(3) Additional sensitivity analysis was also conducted to assess the degree of uncertainty in estimated sediment thickness for the
South Fly Ash Pond. Excluding the approximate area where the bathymetry survey could not be conducted (i.e., only considering
the surveyed area), the estimated mean sediment thickness is 1.57 feet, the same as the value estimated through extrapolation
in Table 1. Extrapolation has little impact on the estimated mean sediment thickness, and thus the approximate thickness
outside the survey grid through extrapolation is consistent with the thickness measured in the surveyed area. During the
bathymetry survey, Hanson Professional Services Inc. observed that the exposed land area outside the survey grid was covered
by a thin layer (less than an inch) of sediments overlying the bedrock. A thin sediment layer in the exposed land area were also
observed during the pond bottom cleaning by the SIPC. Therefore, the sediment thickness obtained through extrapolation is
conservatively larger than the actual thickness. In addition, the sediments in the exposed area appear to resemble the native soil
material at the site and do not show the color and texture of CCR-impacted soil.

(4) Estimation of the Pond volumes is based on the Pond water elevations shown on Google Earth; as-built drawings were not
available to estimate volume. The Pond water elevation indicated by Google Earth for the South Fly Ash Pond (535 ft) is
considerably lower than the water elevation measured in 2007 (541.5 ft)3 because of operational changes. Therefore, the Pond
volume estimates are considered conservative. Using the 2007 water level, the volume of the South Fly Ash Pond is
conservatively estimated to be approximately 5,276,000 ft> and the sediment fraction as percentage of Pond volume is 11%.

Based on United States Environmental Protection Agency (USEPA) information, CCR disposal typically
occurs at more than 735 active on-site CCR surface impoundments, which average more than 50 acres in
size and have an estimated average depth of 20 feet of ash (Figure 4(a)).? In contrast, the results above
indicate that the mean thicknesses of Pond sediments of the Ponds investigated here are less than 2
feet.

3 SIPC, 2007. Marion Power Plant / Disposal Ponds & Holding Ponds Site Plan and Ground Water Monitoring / Discharge and Control Point Data,
Sheet E-187. August 25.

4 USEPA, 2020. Frequent Questions about the 2015 Coal Ash Disposal Rule. Last updated on September 4, 2020.
https://www.epa.gov/coalash/frequent-questions-about-2015-coal-ash-disposal-rule
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In Haley & Aldrich’s experience, for typical CCR impoundments, the volume of CCR materials is often a
major portion (>50%) of the overall impoundment volume (see examples in Figure 4(b) and 4(c)). In
contrast, the amount of the Pond sediment in Ponds 3, 3A, 4, 5-6, and the South Fly Ash Pond is only a
minor fraction of total Pond volume. The results are consistent with what we understand to be the
function of these Ponds, which generally did not receive direct discharges of CCR materials, were not
designed to hold an accumulation of CCR and water, and have not been used for the treatment, storage
and disposal of CCR.

Results of carbon, hydrogen, and nitrogen content analysis

The carbon contents of the Pond sediment samples are summarized in Table 2 below; the data reports
are provided in Attachment B. The typical unburned carbon content in fly ash before 1990 ranges from
2% to 12%.> After the introduction of the 1990 Clean Air Act Amendments to control the emission of
nitrogen oxides (NOx), the unburned carbon content in fly ash significantly increased, up to 20% in some
cases.® Note that, between 2012 and 2015, eight fly ash samples were collected from Unit 4 and
analyzed for the unburned carbon content using the loss on ignition (LOI) method. The laboratory
reports associated with these LOI analyses are also provided in Attachment B. The range of these eight
LOI values was between 1.31% and 5.25% and the average LOI value was 2.79%. However, no historical
LOI data were provided for the older boilers (Units 1, 2, 3). Therefore, the 20% literature reported value
was used as a conservative reference level for the evaluation of unburned carbon content in fly ash
below.

The carbon content in the sediment samples collected from Ponds 3A and 4, as well as one sample
collected from the South Fly Ash Pond, are higher than this reference level, indicating that an organic
matter source other than CCR materials is likely present in these samples. A correlation assessment was
conducted to examine whether the Pond samples with a higher carbon content (>20%) have a similar
carbon-hydrogen-nitrogen composition, which also would suggest a common organic matter source.
Figure 5(a) shows a very linear correlation between the carbon and hydrogen contents and Figure 5(b)
shows a very linear correlation between the hydrogen and nitrogen contents. Because the highest
carbon content sample of the Pond sediment (S-3Ax) has a very similar carbon/hydrogen/nitrogen
composition to that of the coal used at the Site, coal is identified as the likely common contributor to
the organic content in the Pond sediment samples with a high carbon content. The finding is consistent
with the fact that Pond 3 (including Pond 3A) and Pond 4 have historically received some coal pile
runoff. When the carbon content is less than 20%, as it is in samples collected from Ponds 3 and S-6 and
some samples from the South Fly Ash Pond, it is not possible to differentiate the relative abundance of
coal vs. CCR materials by the carbon content analysis alone. Accordingly, we have looked to other lines
of evidence.

5 Ahmaruzzaman, M., 2010. A review on the utilization of fly ash. Progress in energy and combustion science, 36(3), pp.327-363.
6 L:
Ibid.
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Figure 4: Typical CCR impoundment settings and CCR material thicknesses in impoundments. Panel (a)
shows the vertical cross section view of a typical CCR surface impoundment configuration’, Panel (b)
is a vertical cross-section for the CCR impoundment at the Marshall Steam Station Site in North
Carolina?, and Panel (c) is a vertical cross-section for the Roxboro Steam Electric Plant in North
Carolina®.

7Heyman et al., 2017. CCR Pond Dewatering — Critical Planning and Characterization Tasks. 2017 World of Coal Ash (WOCA) Conference in
Lexington, KY. (http://www.flyash.info/2017/214-Heyman-14-woca2017p.pdf)

8 Adapted from synTerra. Corrective Action Plan Update, Marshall Steam Station. (https://files.nc.gov/ncdeq/Coal%20Ash/2019-
caps/01_Marshall_CAPUpdate_FullReport_20191231.pdf)

9 Adapted from SynTerra, Corrective Action Plan Update, Roxboro Steam Electric Plant. (https://files.nc.gov/ncdeq/Coal Ash/2019-
caps/01_Roxboro_CAPUpdate_FullReport_20191231.pdf)
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Table 2: Carbon, hydrogen, and nitrogen contents for Pond sediment and coal samples.

. o, H [+)
Pond | Sample Dry weight % - Pond | Sample Dry weight % -
Carbon |Hydrogen| Nitrogen Carbon |Hydrogen| Nitrogen
Pond 3A S-3Ax 64.08 4.32 1.35 Pond 3 S-3n 11.17 0.9 0.27
S-3An 27.05 1.99 0.53 S-3x 15.11 0.97 0.26
S-4gs 47.62 3.03 0.94 Pond 6 S-S6x 7.35 0.51 0.1
Pond 4 S-4gp 36.44 2.39 0.72 S-S6n 4.19 0.6 0.1
S-4x 28.92 1.98 0.62 S-SFAn 23.99 1.66 0.49
S-4n 34.14 2.22 0.69 |South Fly| S-SFAx 16.52 1.27 0.27
Ash Pond| S- . . .

Coal (average) 64.1 4.4 1.3 S-SFAgx 8.49 0.93 0.31
S-SFAgn 6.19 0.7 0.22

Note: Average carbon, hydrogen, nitrogen contents in coal samples are provided by the SIPC.

Figure 5: Correlation between (a) the carbon and hydrogen contents and (b) hydrogen and nitrogen
contents in Pond sediment samples and coal (average) collected from the Site.

"AtbkicH
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Results of major cation and anion concentrations using the shake test method

The results of major cation and anion concentrations for control samples, Pond sediments, and berm
samples are summarized in Tables 3, 4, and 5, respectively. The analytical data are provided in
Attachment C. For the control samples, all CCR materials (including scrubber sludge and fly ash from the
retired Unit 4 conventional cyclone boiler) show a sulfate concentration greater than the Part 620
Groundwater Quality Class | standard, and calcium as the most abundant cation. For the Pond sediment
and berm sample shake test results, the only constituent that has a concentration higher than the Part
620 Groundwater Quality Class | standard is sulfate (Tables 4 and 5). It was found that the Pond samples
that have a higher sulfate concentration also show a higher calcium concentration (> 200 mg/L),
suggesting that calcium sulfate related minerals may be present in these samples and that that some of
the Pond sediment and berm samples may contain some CCR materials. Note that the sediment samples
obtained from Pond 3A and Pond 4 show low sulfate and calcium concentrations, suggesting little CCR in
these two Ponds. This is consistent with the conclusion above that the high carbon contents found in the
Pond sediments of Pond 3A and Pond 4 are likely related to coal and not related to CCR materials.

Table 3: Summary of major cation and anion concentrations for control samples obtained using the
shake test results.

Control Sample
Shake Test Results
Groundwater | Groundwater
Quality Class I| Quality Class
Potable Il General
Resource Resource |Scrubber| unit 4
Groundwater [ Groundwater | Sludge | Fly Ash Coal
Parameter Units (a) (b) 05/25/2021|07/08/2021|05/25/2021
Alkalinity, Bicarbonate
(as CaCO3) mg/L NA NA 15 56 9
Alkalinity, Carbonate
(as CaCO3) mg/L NA NA 0 27 12
Calcium mg/L NA NA 618 750 24.7
Chloride mg/L 200 200 <4 623 17
Fluoride mg/L 4 4 1.37 7.33 0.11
Magnesium mg/L NA NA 0.265 25.7 0.59
Potassium mg/L NA NA < 0.100 140 0.445
Sodium mg/L NA NA < 0.0500 | 136.00 10.20
Sulfate mg/L 400 400 1400 1400 100

Note: Concentrations greater than both the Part 620 Groundwater Quality Class | Potable Resource Groundwater and Groundwater Quality
Class Il General Resource Groundwater standards are highlighted in yellow.

Based on the results in Tables 4 and 5, the Pond sediment and berm samples collected from Pond 3,
Pond S-6 and the South Fly Ash Pond may contain some CCR materials that could potentially result in
concentrations higher than the Class | groundwater standard for sulfate.® However, as will be discussed
below, the long-term Site groundwater monitoring data show that the sulfate concentration levels at
the Site are generally below the Class | groundwater standard, indicating that the influence of any CCR

10 |jjinois Administrative Code. (July 2013). Title 35: Environmental Protection. Subtitle F: Public Water Supplies. Chapter I: Pollution Control
Board. Part 620: Groundwater Quality. Subpart D: Groundwater Quality Standards. Section 620.410 Groundwater Quality Standards for Class I:
Potable Resource Groundwater.
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materials in the Pond sediments and berms on the overall groundwater quality is limited, and
confirming that the amount of CCR in the Pond system, if any, is minimal.

Table 4: Summary of major cation and anion concentrations for Pond sediments obtained using the
shake test.

Pond Sediment Shake Test Results

S-3Ax | S-3An S-3n S-3x S-S6x | S-Sén | S-4gs | S-4gp S-4x S-4n | S-SFAn | S-SFAx |S-SFAgx [S-SFAgn

Parameter Units [04/27/2021(04/27/2021|04/27/2021|04/27/2021|04/27/2021 [04/27/2021|04/27/2021|04/27/2021 [04/27/2021 |04/27/2021|04/27/2021|04/27/2021 [04/27/2021|04/27/2021
Alkalinity, Bicarbonate

(as CaC03) mg/L 53 54 12 28 20 10 66 70 58 56 16 13 12 22
Alkalinity, Carbonate

(as CaCO3) mg/L 0 0 0 0 0 0 0 0 0 0 0 0 0 0
Calcium mg/L 373 444 315 612 629 617 28.7 30.6 45.1 46.2 470 654 345 43.9
Chloride mg/L 13 19 14 9 6 10 2 6 25 11 42 81 22 30
Fluoride mg/L 0.84 3.44 1.63 1.56 1.48 1.24 11 0.68 0.9 11 2.61 121 3.59 3.67
Magnesium mg/L 2.85 8.01 8.2 3.09 29 4.37 1.66 234 3.71 3.15 10.2 2.55 4.03 4.56
Potassium mg/L 1.19 1.74 221 2.61 2,94 5.06 0.992 1.55 1.56 1.69 1.36 1.64 1.51 1.23
Sodium mg/L 1.99 2.65 2,93 1.84 1.55 244 1.07 3.98 3.07 1.74 3.14 132 147 1.58
Sulfate mg/L 42 50 861 1360 1370 1350 31 11 49 22 1160 1340 59 69

Note: Concentrations greater than both the Part 620 Groundwater Quality Class | Potable Resource Groundwater and Groundwater Quality
Class Il General Resource Groundwater standards (see Table 3) are highlighted in yellow. Sample locations are shown on Figure 2.

Table 5: Summary of major cation and anion concentrations for berm samples obtained using shake
the test.

Ponds 3, 3A, 4, and S-6, and South Fly Ash Pond Former Pond B-3
Berm Results Berm Results
B-3a B-3b B-3Aa B-3Aa B-4a B-4a B-6b B-SFAb B-SFAa B-B3a B-B3b
4-6 ft 4-6ft 2-4 ft 8-10 ft 0-2 ft 2-4 ft 4-6ft 4-6ft 2-4ft 4-6ft 4-6ft
Parameter Units |03/22/2021) 3/22/2021 (03/22/2021(03/22/2021|03/22/2021|03/22/2021| 3/22/2021 | 3/22/2021 | 3/22/2021 | 3/22/2021 | 3/22/2021
Alkalinity, Bicarbonate
(as CaCO3) mg/L 0 16 20 34 23 26 14 6 34 22 26
Alkalinity, Carbonate
(as CaCO3) mg/L 29 0 0 0 0 0 0 0 0 0 0
Calcium mg/L 209 13.1 5.26 17.1 257 5.35 0.878 0.145 20.9 0.699 <0.100
Chloride mg/L 4 <1 <1 <1 1 2 5 8 7 <1 7
Fluoride mg/L 0.15 0.32 0.80 1.12 0.59 0.62 0.18 0.29 0.46 0.57 0.37
Magnesium mg/L 0.257 3.10 1.20 0.308 4.84 1.890 0.277 0.140 3.49 0.397 <0.0500
Potassium mg/L 13.0 0.326 3.71 1.97 2.54 0.651 0.361 0.818 1.64 <0.100 <0.100
Sodium mg/L 3.42 0.430 0.465 0.648 3.54 3.60 1.06 3.33 6.47 2.44 4.56
Sulfate mg/L 1330 19 <10 25 374 15 <10 <10 41 <10 15

Note: Concentrations greater than both the Part 620 Groundwater Quality Class | Potable Resource Groundwater and Groundwater Quality
Class Il General Resource Groundwater standards (see Table 3) are highlighted in yellow. Sample locations are shown on Figure 3.

For former Pond B-3, the berm samples (B-B3a and B-B3b) taken in 2021 all show low sulfate and
calcium concentrations (Table 5). These results are consistent with the results of shake tests SIPC
conducted in 2017 using nine sediment samples collected from former Pond B-3 (Attachment E), in
which sulfate and calcium concentrations were also low. Out of the nine sediment samples taken from
the former Pond B-3 in 2017, only one had an arsenic concentration slightly higher than the Class |
groundwater standard, and one had a pH value slightly higher than 9. These are considered anomalies
among the samples. Based on the results obtained from 2017 and this investigation, it is concluded that
the Pond sediments and berm samples from former Pond B-3 have little, if any, CCR material.
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PLM results

PLM is an optical microscopy method that uses polarized light to classify materials based on particle
shape and opacity, and known variations in optical indices. PLM can be used to distinguish particles of
coal ash from other dust particles, and has the added advantage of being able to estimate the
abundance of CCR materials in a sample.

The PLM results for the control samples are summarized in Table 6. The PLM results for the Pond
sediment and berm samples are summarized in Tables 7 and 8, respectively. The sampling locations are
shown in Figures 2 and 3 and the PLM laboratory reports are provided in Attachment D.

The PLM results for the control samples (including fly ash from the now retired Unit 4 boiler, scrubber
sludge, and coal) show a fly ash content of 36% for the fly ash sample generated by the Unit 4 (Table 6).
However, because the fly ash content in this sample is only 36% and the rest in the sample is comprised
of primarily of quartz and clay particles (see laboratory report in Attachment D), this sample may not
contain pure Unit 4 fly ash. As described in the bottom paragraph of Page 4, the sample was obtained
during the last few days of operation of Unit 4. At this time, the combustion efficiency of the boiler
might not have been at its best.

The scrubber sludge sample has no identifiable fly ash, bed ash, bottom ash, and slag components; all
particles are classified in the ‘Other’ category. Therefore, for Pond sediment and berm samples, the
"Other" category could potentially include some scrubber sludge. However, we understand that
scrubber sludge at the Site was not generally stored, treated or disposed of in the Pond system but was
initially sent to the on-site former CCR landfill or, more recently, shipped off site for beneficial reuse.
Accordingly, we would not expect to see significant amounts of sludge in the Pond sediments. Particles
in the coal sample are all identified in the 'Coal’ category.

Table 6: Summary of CCR materials and coal fractions in control samples. (*)
Control Sample = FlyAsh | Bottom |BedAsh | Slag Fly Ash + Bottom Coal

Name Ash Ash +Bed Ash +
Slag
SIPC Fly Ash % 36% 2% 0% 0% 38% 0% 62% 100%
SIPC Sludge 0% 0% 0% 0% 0% 0% 100% 100%
SIPC Coal 0% 0% 0% 0% 0% 100% 0% 100%
Notes: (1) Table adapted from RJ Lee Group (Attachment D).

(2) Fly ash sample reported in this table was collected from Unit 4 before the unit was retired.

(3) Fly ash and bed ash were also collected from Unit 123 (a fluidized bed boiler). The data are provided in Attachment D, but not
shown in this table because fly ash and bed ash generated by the Unit 123 have been handled dry by SIPC, and they have not
been discharged to the Pond system. Note that bed ash often hardens to a cementitious material and is therefore a useful
construction material for beneficial use.

The average fraction of CCR materials (including ‘Fly Ash,” ‘Bottom Ash,’ and ‘Slag’) for all Pond sediment
samples is approximately 40%, indicating that the Pond sediment samples are not primarily composed

of CCR materials (Table 7). The average fly ash content in the Pond sediment samples is only 12%, which
is substantially lower than the fly ash content (36%) in the Unit 4 fly ash sample (note the fly ash content
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in the Unit 4 sample is considered biasedly low potentially due to its lack of purity). This provides
another line of evidence to show that CCR materials are a minor component of the Pond sediments.

Table 7: Summary of CCR material and coal fractions in Pond sediment samples.

Pond Sample Fly Ash Slag Slag +Fly Ash = Coal Other Total
Name \ET + Bottom Ash

B S-3An 1% 8% 11% 20% 13% 67% 100%

S-3Ax 1% 6% 27% 34% 48% 18% 100%

ol 6 S-3n 17% 5% 1% 23% 7% 70% 100%

S-3x 22% 7% 5% 34% 4% 62% 100%

o] S S-S6n 27% 3% 0% 30% 2% 68% 100%

S-S6x 32% 10% 11% 53% 0% 47% 100%

S-4n 1% 1% 23% 25% 23% 52% 100%

ol S-4x 13% 19% 32% 64% 0% 36% 100%

S-4gp 8% 22% 38% 68% 0% 32% 100%

S-4gs 10% 16% 32% 58% 1% 41% 100%

S-SFAn 18% 26% 20% 64% 2% 34% 100%

South Fly S-SFAX 11% 4% 13% 28% 5% 67% 100%

Ash Pond S-SFAgn 2% 6% 2% 10% 6% 84% 100%

S-SFAgx 9% 32% 17% 58% 1% 41% 100%

Note: Table adapted from RJ Lee Group (Attachment D).

While two berm samples collected from Pond 3A show a fly ash content of greater than 90%, the
corresponding shake test results for these two samples do not show higher calcium and sulfate
concentrations than those for other Pond sediment and berm samples (Table 5). This confirms that a
high content of CCR materials does not necessarily significantly impact groundwater quality. This may be
because there may be only a negligible amount of soluble constituents present in aged CCR materials.
Since the shake test results for both the Pond sediments and berm samples for Pond 3A do not show a
significantly higher concentration of major ions (Tables 4 and 5), negligible water quality impact is
expected from the CCR materials detected by the PLM in these samples. For other berm samples, the
maximum fly ash content is 23% (B-3a), indicating minimal CCR materials in the berms.
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Table 8: Summary of CCR material fractions in berm samples.

Pond Berm Sample Fly Ash

Name Name

Pond 3 B-3a 4'-6' 23%
Pond 3A B-3Aa 2'-4' 90%
Pond 3A B-3Aa 8'-10' 91%
Pond 4 B-4a 0'-2' 11%
Pond 4 QC_B-4a 0'-2' 15%
Pond 4 B-4a 2'-4' 7%

Note: QC_B-4a 0’-2’ is a quality control sample.

SUMMARY

The bathymetric survey results show that the thicknesses of Pond sediments are very small in
comparison with typical CCR surface impoundments that are designed to hold an accumulation of CCR
and water and are used for CCR storage, treatment, or disposal. The amount of sediments in the Ponds
is also small in relation to the Pond volumes, which is also different from what is seen in a typical CCR
surface impoundment. Further, the PLM results confirm that the minor quantity of CCR materials
present in the majority of the Pond sediment samples are not the primary component in Pond
sediments. This, again, is different from solid/sediment samples expected from typical CCR surface
impoundments, where CCR materials typically make up the majority of the sediments. Therefore, the
amounts of CCR material in each of these Ponds are very small in comparison with typical CCR surface
impoundments. In other words, the Ponds contain a relatively small amount of sediment, and only a
relatively small amount of the sediment is CCR material. In addition, the PLM results were found to be
consistent with the historical usage of the Ponds —i.e., not for the treatment, storage, and disposal of
CCR.

This conclusion is bolstered by other lines of evidence. Specifically, the carbon content results coupled
with the PLM results indicate that the samples with a high carbon content are not due to a higher
content of CCR materials and are more likely influenced by the presence of coal particles. The results of
major cation and anion concentrations obtained from the shake tests for the Pond sediments and berm
samples from Pond 3A and Pond 4 indicate the CCR materials detected by the PLM do not result in
higher concentrations of calcium and sulfate, which are indicators for CCR impacted water. The potential
impacts of the soluble CCR components in Pond sediments and berm samples on overall groundwater
quality at the Site are further evaluated below.
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Groundwater Quality Impacts Due to CCR Materials in Pond Sediments and
Berm Samples

To better understand what, if any, impact the presence of Pond sediments may have on groundwater
quality, the leachability of CCR constituents from Pond sediment samples was evaluated. Results from
the berm samples are also included in this evaluation. The leachability of SIPC-generated scrubber
sludge, Unit 4 fly ash, and coal used on-site was also evaluated. In addition, an evaluation of Pond
sediments on local groundwater quality was conducted.

SHAKE TEST APPROACH

Pond sediment, berm samples, and control samples (including fly ash, bottom (bed) ash, scrubber
sludge, and coal) were used to evaluate the leachability of the samples using shake tests, following the
ASTM D3987 Method. For Pond sediment samples, the total solid concentrations of CCR constituents
were also analyzed. The laboratory shake test reports for control samples and Pond/berm samples along
with a summary table of the results are provided in Attachment C. The total concentrations of various
constituents in Pond sediment samples are also provided in Attachment C. The shake test results of
several Pond sediment and control samples showed higher sulfate and total dissolved solids (TDS)
concentrations. Note that in any given sample, TDS principally consists of calcium, magnesium,
potassium, sodium, bicarbonates, chlorides, and sulfates. TDS concentrations generally correlate with
the sum of these constituent concentrations in a given sample.

SHAKE TEST RESULTS

Shake test results for Pond sediment samples

The full data summary table of the shake test results for Pond sediment samples are provided in
Attachment C. The Attachment C table compares the results to Part 620 Groundwater Class | and Class Il
standards. A simplified summary that only shows the constituents/parameters that have a
concentration/value higher than the relevant standard for Class | Potable Resource Groundwater, along
with some additional constituents (boron and calcium) which can be CCR indicators, is provided in Table
9. The discussion of the constituents detected above the Class | Groundwater Standards is provided
below.

Antimony, Boron, Chloride, and Fluoride: All concentrations for these constituents in Pond sediment
samples are below Class | standards (Table 9). Among the control samples, only the Unit 4 fly ash sample
showed a concentration of these constituents higher than the Class | standard. The results indicate that
CCR materials and coal in Pond sediments do not result in elevated antimony, boron, chloride, and
fluoride concentrations in water that is in contact with the sediments. Note that fly ash produced by the
Unit 4 boiler (now retired) was mainly managed dry, mixed with the scrubber sludge, and transported to
the former CCR Landfill Area; therefore, there has been no direct discharge of any significant amount of
Unit 4 fly ash into the Ponds at issue.

Arsenic: Only one arsenic concentration above the Class | standard was found among Pond sediment
samples (S-3n); all other arsenic concentrations were below the Class | standard, including the control
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samples (Table 9). The results indicate that CCR materials and coal in Pond sediments are not a source
that can consistently result in elevated arsenic concentrations in water that is in contact with the
sediments. The elevated arsenic concentration at S-3n is considered a local anomaly because arsenic
concentrations in control samples and other Pond sediment samples are all below the Class | standard.

Table 9: Simplified summary of the shake test results for Pond sediments and control samples.

Control Sample Shake Test Results (c) Sediment Shake Test Results (c)
Part 620 — Part 620 —
Groundwater | Groundwater
Quality Class | | Quality Class Il
Potable General
Resource Resource Scrubber Unit 4
Groundwater | Groundwater Sludge Fly Ash Coal S-3Ax S-3An S-3n S-3x S-S6x S-Sén
Parameter Units (a) (b) 05/25/2021 | 07/08/2021 | 05/25/2021 | 04/27/2021 | 04/27/2021 | 04/27/2021 | 04/27/2021 | 04/27/2021 | 04/27/2021
Antimony mg/L 0.006 0.024 < 0.0010 B- <0.0010 Bf <0.0010 <0.0010 0.0011 0.002 0.0028 0.0044
Arsenic mg/L 0.010 0.2 <0.0100 |<00100 |<00100 | 00017 |<o.0010 [W6%B2T4M | 0.0037 | 0.0028 | o0.0048
Boron mg/L 2 2 < 0.0200 16.2 S| 0.044 0.851 1.13 0.977 0.594 0.497 0.739
Chloride mg/L 200 200 <4 623 17 13 H 19 H 14 H 9 H 6 H 10 H
Fluoride mg/L 4 4 137 733 0.11 084 H 344 H 163 H 156 H 148 H| 124 H
Selenium mg/L 0.05 0.05 < 0.0400 1.45 < 0.0400 0.0067 0.0059 0.0013 0.0084 0.0048 0.004
Sulfate mg/L 400 400 1400 1400 100 42 H 50 H 861 Hl 1360 H| 1370 H| 1350 H
Thallium mg/L 0.002 002  |W00024M x| 0.0495 | <0.0020 |[<0.0020 |<0.0020 |[<0.0020 B|<0.0020 |<0.0020 |<0.0020 B
Total
Dissolved mg/L 1200 1200 1950 Hl 3730 H 166  H| 162 H 184 Hl 1310 H| 2110 Hl 2090 H| 2100 H]
Solids
Sediment Shake Test Results (c|
Part 620 - Part 620 -
Groundwater | Groundwater
Quality Class | | Quality Class Il
Potable General
Resource Resource
Groundwater | Groundwater S-4gs S-4gp S-4x S-4n S-SFAn S-SFAx | S-SFAgx | S-SFAgn
Parameter Units (a) (b) 04/27/2021 | 04/27/2021 | 04/27/2021 | 04/27/2021 | 04/27/2021 | 04/27/2021 | 04/27/2021 | 04/27/2021
Antimony mg/L 0.006 0.024 < 0.0010 0.0017 < 0.0010 < 0.0010 0.0014 0.0022 0.0022 0.0021
Arsenic mg/L 0.010 0.2 0.001 0.0045 0.0059 0.0056 0.0014 0.0019 0.005 0.0013
Boron mg/L 2 2 0.197 0.426 0.546 0.639 1.41 114 1.08 1.1
Chloride mg/L 200 200 2 H| 6 H 25 Hi 11 H| 42 SH 81 H 22 H| 30 H
Fluoride mg/L 4 4 11 H 068 H 0.9 Hi 11 H 261 H 121 H 359 H 367 H
Selenium mg/L 0.05 0.05 0.0028 0.0039 < 0.0010 < 0.0010 0.0044 0.127 0.0487 0.0262
Sulfate mg/L 400 400 31 H| 11 H 49 Hi 22 H 1160 H| 1340 H 59 H] 69 H
Thallium mg/L 0.002 0.02 < 0.0020 B| < 0.0020 < 0.0020 < 0.0020 < 0.0020 < 0.0020 <0.0020 | <0.0020
Total
Dissolved mg/L 1200 1200 132 H 100 H 178 H| 118 H| 1920 H| 2200 H 168 H 216 H
Solids
Notes:
< - Not detected above the indicated reporting limit. B - Analyte detected in associated Method Blank. mg/L- Milligrams per liter.
- Not sampled. H - Holding times exceeded. S - Spike Recovery outside recovery limits.
(a) - lllinois Administrative Code. (July 2013). Title 35: Environmental Protection. Subtitle F: Public Water Supplies. Chapter I: Pollution Control Board.
Part 620: Groundwater Quality. Subpart D: Groundwater Quality Standards. Section 620.410 Groundwater Quality Standards for Class I: Potable Resource Groundwater.
https://pcb.illinois.gov/documents/dsweb/Get/Document-33425/
(b) - Illinois Administrative Code. (July 2013). Title 35: Environmental Protection. Subtitle F: Public Water Supplies. Chapter I: Pollution Control Board.
Part 620: Groundwater Quality.Subpart D: Groundwater Quality Standards. Section 620.420 Groundwater Quality Standards for Class II: General Resource Groundwater.
https://pcb.illinois.gov/documents/dsweb/Get/Document-33425/
(c) - Data from Teklab, Inc. Environmental Laboratory. June 7, 2021. Analysis by ASTM D3987, SW-846 3005A, 6010B, 6020A, Metals in Shake Extract by ICPMS, and
ASTM D3987, SW-846 7470A in Shake Extract.
F Greater than the Groundwater Quality Class | Potable Resource Groundwater
Greater than both the Groundwater Quality Class | Potable Resource Groundwater and Groundwater Quality Class || General Resource Groundwater

Selenium: Only one selenium concentration above the Class | standard was found among Pond sediment
samples (S-SFAx). Among the control samples, only the Unit 4 fly ash sample exhibits a selenium
concentration above the Class | standard. All other selenium concentrations were below the Class |
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standard (Table 9). As noted above, fly ash produced by Unit 4 (now retired) was mainly managed dry,
mixed with the scrubber sludge, and transported to the former CCR Landfill Area; therefore, there had
been no direct discharge of any significant amount of Unit 4 fly ash into the Ponds at issue. Accordingly,
the elevated selenium concentration at S-SFAx is considered a local anomaly. The results indicate that
CCR materials and coal in Pond sediments are not a source that consistently result in elevated selenium
concentrations in water that is in contact with the sediments.

Thallium: All thallium concentrations in Pond sediment samples are below the Class | standard (Table 9).
Among the control samples, only the scrubber sludge and Unit 4 fly ash samples showed a thallium
concentration slightly higher than the Class | standard. The results indicate that CCR materials and coal
in Pond sediments are not a source that can result in elevated thallium concentrations in water that is in
contact with the sediments.

Sulfate and TDS: Sulfate and TDS concentrations above Class | standards were found in several Pond
sediment samples (S-3n, S-3x, S-6n, S-6x, S-SFAn, and S-SFAXx). The control samples, with the exception
of the coal sample, showed sulfate and TDS concentrations above the Class | standards. The results
indicate that Site fly ash, and scrubber sludge can serve as a source of elevated sulfate and TDS
concentrations in water that is contact with these CCR materials, as shown in Table 9.

Because Pond 3 and Pond S-6 are adjacent to the former CCR Landfill Area (Figure 1), storm water runoff
originating from the former Landfill Area may have carried CCR particles along with runoff and settled
inside these Ponds. These CCR particles may have a greater potential to release TDS and sulfate into
contact water.

Pond 4 and Pond 3A are not directly adjacent to the former CCR Landfill Area, and thus it is less likely
that there would have been any frequent input of CCR particles into these two Ponds. Note that the
shake test results of the Pond sediment samples from Pond 4 and Pond 3A show low sulfate and TDS
concentrations and fully comply with the Class | groundwater standards, indicating that CCR materials in
the sediments of these two Ponds would not have significant impacts on groundwater quality.

Shake test results for berm samples

The full data summary table for the berm sample shake tests are provided in Attachment C. The
Attachment C table compares the results to Part 620 Groundwater Class | and Class Il standards. A
simplified summary table is provided in Table 10 below. For the sample B-3A (8-10 ft), the shake test
concentrations for antimony and arsenic are higher than the Class Il standards. These elevated
concentrations are considered local anomalies since none of the other samples have a shake test
concentration for antimony higher than the Class | standard; there is only one other Pond sediment
sample that exhibits a shake test concentration for arsenic higher than the Class Il standard (Table 9).
The elevated pH value above 9 for the sample B-3a (4-6 ft) is also considered an anomaly since no other
samples have an elevated pH above the Class | standard. The elevated sulfate and TDS concentrations
for the sample B-3a (4-6 ft) are likely influenced by the CCR materials in the sample, which also has a
high calcium and boron concentration (Table 5). For the samples for B-4a (0-2 ft), B-SFAb (4-6 ft), B-6b
(4-6 ft), B-B3a (4-6 ft) and B-B3b (4-6 ft), the elevated TDS concentrations are potentially laboratory
errors because the major cation and anion concentrations, as well as the conductivity values, for these
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samples are low, indicating that the correct TDS concentrations should have been substantially lower
than the concentrations reported. Note that only one sample out of 11 berm samples shows the
influence of CCR based on the magnitude of calcium and sulfate concentrations. It is thus concluded that
CCR materials in the berm samples do not likely result in significant impacts on groundwater quality.

Table 10: Simplified summary of the shake test results for berm samples.

Ponds 3, 3A, 4, and S-6 and South Fly Ash Pond Fomer Pond
Berm Results B-3 Berm Results
Part 620 - Part 620 —
Groundwater | Groundwater
Quality Class | | Quality Class Il
Potable General
Resource Resource B-3a B-3b B-3Aa B-3Aa B-4a B-4a B-6b B-SFAb B-SFAa B-B3a B-B3b
Gr d er | Gr d er 4-6 ft 4-6ft 24 ft 8-10 ft 0-2 ft 24 ft 4-6ft 4-6ft 2-4ft 4-6ft 4-6ft
Parameter Units (a) (b) 03/22/2021 | 3/22/2021 | 03/22/2021 | 03/22/2021 | 03/22/2021 | 03/22/2021 | 3/22/2021 | 3/22/2021 | 3/22/2021 | 3/22/2021 | 3/22/2021
Antimony mg/L 0.006 0.024 < 0.0010 <0.0010 0.0018 <0.0010 | <0.0010 <0.0010 <0.0010 <0.0010 <0.0010 <0.0010
Arsenic mg/L 0.010 0.2 0.0027 <0.0010 0.0025 0.0015 <0.0010 0.0030 <0.0010 0.0011 <0.0010 | <0.0010
Boron mg/L 2 2 0.517 0.0939 0.165 0.196 0.124 0.0847 0.0459 <0.0200 0.0282 <0.0200 <0.0200
Chloride mg/L 200 200 4 <1 <1 <1 1 2 5 8 7 <1 7
Fluoride mg/L 4 4 0.15 0.32 0.80 112 0.59 0.62 0.18 0.29 0.46 0.57 0.37
Seleni mg/L 0.05 0.05 0.002 <0.0010 0.0107 0.0035 0.0035 <0.0010 <0.0010 <0.0010 <0.0010 <0.0010 <0.0010
Sulfate mg/L 400 400 1330 19 <10 25 374 15 <10 <10 41 <10 15
Thallium mg/L 0.002 0.02 < 0.0020 <0.0020 <0.0020 | <0.0020 | <0.0020 | < 0.0020 <0.0020 <0.0020 <0.0020 <0.0020 <0.0020
Total
Dissolved mg/L 1200 1200 2200 55 52 88 604 2080 1540 4770 466 5370 5030
Solids
Notes: (1) Definitions of blue and yellow colors are the same as those used in Table 9.

(2) Total dissolved concentrations for B-4a (0-2 ft), B-SFAb (4-6 ft), B-6b (4-6 ft), B-B3a (4-6 ft) and B-B3b (4-6 ft) are considered not
reliable because low conductivity values and low major cation and anion concentrations were also observed in these samples
(Table 5).

Shake test results for former Pond B-3 sediments

Former Pond B-3 is not included in this overall evaluation because it does not hold water and was earlier
closed; however, samples were collected from the area of this former pond in 2017 and are included
here. The full data summary table for the berm sample shake tests for this former pond are provided in
Attachment E. The Attachment E table compares the results to Part 620 Groundwater Class | and Class Il
standards. A simplified summary table is provided in Table 11 below. For Sample 1 in Table 11, the shake
test concentration for arsenic is higher than the Class Il standard. This elevated concentration is
considered a local anomaly since none of the other 2017 samples have a shake test concentration for
arsenic higher than the Class | standard. For Sample 3, the shake test pH value was found to be slightly
higher than 9. This is also considered an anomaly since there is only one other sample (B-3a (4-6 ft)) that
exhibits a shake test pH value higher than the Class | standard (Table 10). The results indicates that any
sediments in the former Pond B-3 area are not likely to result in unacceptable CCR impacts on
groundwater quality.

Table 11: Simplified summary of the shake test results for former Pond B-3 sediments samples.

Groundwater | Groundwater
Quality Class | | Quality Class Il Pond B-3-Group 1 Pond B-3-Group 2
Potable General
Resource Resource
Groundwater | Groundwater | West Bank| East Bank | South End [ Middl Sample1 | Sample 4 Sample 3 | Sample4 | Sample 5
Parameter Units| (a) (b) 09/18/2017|09/18/2017(09/18/2017 | 09/18/2017 | 07/28/2017 | 07/28/2017 | 03/08/2017 |03/08/2017 | 03/08/2017
Arsenic mg/L| 0.010 0.2 <0.0010 0.0088 0.0031 0.0062 0.0010 <0.0010
pH S.U. 6.5-9 6.5-9 -- - - - -- -- 9.09 7.58 7.64
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Summary of the shake test results

The concentrations obtained from the shake tests using the Pond sediment samples from Pond 3A and

Pond 4 are all below the Class | groundwater standards. Based on the results, CCR materials in the Pond
sediments/berm samples of these two Ponds are not expected to result in groundwater impacts above

the Part 620 Class | groundwater standards.

Based on the shake test results for the Pond sediments and control samples for Pond 3, Pond S-6, and
the South Fly Ash Pond, the only constituents that have potential to affect groundwater quality beneath
these Ponds are sulfate and TDS.

In addition, the shake test results for the sediment samples from former Pond B-3 in 2017 indicate that
residual CCR materials in former Pond B-3 sediments are not expected to result in groundwater impacts
above the Part 620 Class | groundwater standards.

BIVARIATE ANALYIS

To evaluate whether the sulfate concentrations above Part 620 Class | standards observed in the shake
tests results originated from the Pond sediment solids, the relationship between the total solid
concentrations (see Attachment C) and shake test concentrations for sulfate was assessed using a
bivariate plot. Note that the total solid concentration analytical method uses a wet chemistry analytical
method similar to the shake test method. The bivariate plot shows that the sulfate concentrations in the
shake tests correlate well with the sulfate total concentration in solids (Figure 6A), indicating that the
high sulfate concentrations in Pond sediments found through the shake tests are consistent with the
analysis of the total sulfate concentrations in sediment solids.

As shown in Tables 4 and 9, the major cations and anions for the Pond sediment samples (from Pond 3,
Pond S-6, and South Fly Ash Pond) exhibiting high sulfate and TDS concentrations are calcium and
sulfate. The bivariate plot of the TDS concentrations and the sums of the calcium and sulfate
concentrations at these locations shows that the TDS concentration data fall along the 1:1 diagonal line
(Figure 6B), indicating that the high TDS concentrations primarily result from the calcium and sulfate
concentrations in these Pond sediment samples.
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Figure 6: Bivariate plots for (A) total solid concentrations and shake test concentrations of sulfate and
(B) TDS shake test concentrations and the sums of sulfate and calcium shake test concentrations.

CONSISTENCY WITH GROUNDWATER MONITORING DATA

The results presented above indicate that sediments in Ponds 3A and 4 would not be expected to
adversely impact groundwater. Further, any potential effects of the sediments in Pond 3, Pond S-6, and
the South Fly Ash Pond on groundwater quality should be limited to elevated sulfate and TDS
concentrations. Water in Pond sediments that contain sulfate and TDS is expected to mix with or be
diluted by Pond water when it travels outside the Pond and by ambient groundwater. Therefore, the
sulfate concentrations measured in the Site monitoring wells are expected to be considerably lower
than the sulfate concentrations observed through the shake tests. This hypothesis was tested by
comparing the Pond sediment shake test data to data from Site groundwater monitoring wells.

The shake test results of Pond 3, Pond S-6, and the South Fly Ash Pond sediment samples show sulfate
and TDS levels higher than the standards for Class | Potable Resource Groundwater. Water impacted by
the Pond sediments that contain high sulfate and TDS concentrations are expected to mix with or be
diluted by Pond water when it travels outside a Pond and by ambient groundwater. Therefore, Site
groundwater monitoring data were assessed to further evaluate the potential impacts of these Pond
sediments on groundwater quality. Sulfate has been monitored by Site monitoring wells C1, C2, C3, S1,
S2, S3, S4, S5, and S6 for more than 10 years. The historical sulfate concentration data and boring logs of
these wells are provided in Attachment F. The locations of these wells are shown in Figure 1.

The boxplot method was used to characterize the variations of sulfate concentrations in groundwater
observed at these monitoring wells. The comparison of the concentration magnitude among different
monitoring wells for sulfate concentration data were made using the box plots produced by the ProUCL
software.!! Figure 7 provides an example boxplot to show definitions of various components of a box

11 USEPA. 2013. Statistical Software ProUCL 5.0.00 for Environmental Applications for Data Sets with and without Nondetect Observations.
U.S. Environmental Protection Agency. Software: http://www2.epa.gov/land-research/proucl-software, and User’s Guide:
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plot. The location of the upper whisker fence line is the lesser of 1.5 times the interquartile range (IQR)
above the 75 percentile or the maximum value; the location of the lower whisker fence line is the
greater of 1.5 times the IQR below the 25 percentile or the minimum value.

Figure 7: Definitions of various components of a box plot.

The historical sulfate concentrations observed at the Site monitoring wells are shown in Figure 8 below.
Note that the boxplot for each well has at least 45 data points and covers the timeframe between March
2001 and December 2020. All data points are below the Part 620 Class | groundwater standard for
sulfate except for five data points; these five data points are also identified as outliers for their
respective wells, indicating that these data points are likely anomalies in each data set. As shown on
Figure 8, the dates of the outlier data also support their identification as outliers, and do not represent a
trend in the data.

https://www.epa.gov/sites/production/files/2015-03/documents/proucl_v5.0_tech.pdf
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Figure 8: Sulfate concentrations in groundwater observed at Site monitoring wells from March 2001 to
December 2020.

The Site groundwater data are consistent with the expectation that water in Pond sediments will be
diluted by Pond water and ambient groundwater, thereby resulting in a sulfate concentration
significantly lower than the sulfate concentrations (ranging approximately from 860 mg/L to 1370 mg/L)
observed in the shake tests. Note that the median concentrations of sulfate in groundwater for the
monitoring wells are well below the Class | groundwater standard for sulfate; the range of the sulfate
concentrations observed in groundwater monitoring wells, without including the outliers, are between
0.5 mg/L and 398 mg/L.

The sulfate concentrations obtained from the shake test results for a specific Pond can be compared
with the sulfate concentrations observed at monitoring wells either within the vicinity or potentially
downgradient of that Pond. This comparison is summarized in Table 12 below. The results of the
comparison show that, for Pond S-6 and the South Fly Ash Pond, the high-end concentration values
observed in the shake tests are approximately 3.5 to 4 times higher than the high-end sulfate
concentrations in groundwater. The results support the hypothesis that water in Pond sediments that
contain sulfate and TDS is expected to mix with or be diluted by Pond water when it travels outside the
Pond and mixes with ambient groundwater. Note that the Pond 4 sediment shake test concentrations of
all constituents are below Class | groundwater standards (Tables 4 and 9), which is consistent with the
low concentrations of sulfate in the near-by well S6 (Figure 9).
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Table 12: Differences in sulfate concentrations obtained from the shake tests and groundwater

monitoring.
Pond Shake Test Sulfate Groundwater Sulfate Concentrations
Concentrations (mg/L) Monitoring Well in Groundwater (mg/L)
Pond 4 11-49 S6 21-177
Pond 3A 42 - 50
Pond 3 361 — 1360 S3 or S4 0.5-860r23-170
Pond S-6 1350-1370 S2 orS3 7.3-3400r0.5-86
South Fly Ash Pond 59 -1340 ClandC2 83 -398
Background NA C3 and 51 12 - 200
Groundwater

Note: The range of sulfate concentrations in groundwater excludes outliers.

The former Emery Pond is being regulated as a CCR impoundment under the federal CCR Rule and under
Illinois regulations. Currently a new structure, designated as the Storm Water Basin (Figure 1), is located
within the footprint of the former Emery Pond, from which CCR was recently removed as part of its
closure. It should be noted that the groundwater monitoring data collected near the former Emery Pond
frequently have shown observed sulfate and TDS concentrations higher than the Part 620 Class |
groundwater standards.!> 13 The frequent high sulfate and TDS concentrations observed in groundwater
in the vicinity of the former Emery Pond likely results from the historical usage of the pond to
intermittently manage precipitator, air heater, boiler, and scrubber CCR material. If the Ponds evaluated
in this memorandum (South Fly Ash Pond, Pond 3 (including Pond 3A), Pond 4, and Pond S-6) were also
used to manage Site CCR materials, the impacts on groundwater quality near these Ponds would be
expected to be similar to the groundwater quality observed near the former Emery Pond. Because they
are not, specifically, the sulfate concentrations in the monitoring wells in the vicinity of these Ponds are
well below the Part 620 Class | standards, this is further evidence that these Ponds did not generally
receive direct discharges of any significant quantity of CCR and have not been used to treat, store
and/or dispose of CCR materials.

In summary, the groundwater monitoring results indicate that the sulfate concentrations observed in
the shake test results for Pond 3, Pond S-6, and the South Fly Ash Pond do not translate to
concentrations of sulfate and TDS in groundwater above Part 620 Class | standards.

12 Hanson Professional Services, Inc., 2019. Marion Power Plant — Emery Pond, 2019 Annual Groundwater
Monitoring and Corrective Action Report.
13 Hanson Professional Services, Inc., 2020. Marion Power Plant — Emery Pond, 2020 Annual Groundwater
Monitoring and Corrective Action Report.
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Conclusions

The evaluation results are summarized in the table below.

Pond Amount of CCR Impacts of Pond Sulfate impacts on groundwater
Name Materials sediments on sediment | quality at nearby or potentially
Determination water downgradient well
Sulfate concentrations at Well S6
meet the Part 620 Class |
Pond 4
Meet all Part 620 Class | | groundwater standard except two
groundwater standards | outliers
Pond 3A Sulfate concentrations at Wells S3
and S4 meet the Part 620 Class |
Pond 3 * Shallow Pond groundwater standard
sediment thicknesses | Sulfate and TDS shake
based on bathymetric | test concentrations
survey higher than the Class |
groundwater standards | Sulfate concentrations at Wells S2
Pond S-6 | e The PLM results show | forall Pond 3 and Pond | and S3 meet the part 620 Class |
a high fraction of non- | S-6 samples and 50% of | groundwater standard
CCR materials the South Fly Ash Pond
samples; however,
meet all other )
groundwater standards Sulfate concentrations at Wells C1
South Fly with only two and C2 meet the Part 620 Class |
Ash Pond anomalous exceptions groundwater standards except one
outlier
Meets all Class | Sulfate concentrations at Well S6
. groundwater standards | meet the Part 620 Class |
B-3 Not applicable
except two anomalous | groundwater standard except two
exceptions outliers

The results of the bathymetric survey and PLM analyses indicate that the amounts of CCR materials in
Pond 3 (including Pond 3A), Pond 4, Pond S-6, and the South Fly Ash Pond are much smaller than what
would be expected from a CCR surface impoundment that is designed to hold an accumulation of CCR
and water and that is used to treat, store and/or dispose of CCR materials. Pond sediments in Pond 3A,
Pond 4 (and in the area of former Pond B-3) have little potential for various CCR constituents in

sediment solids to impact ambient groundwater and, thus, any CCR materials in these two Ponds are not

expected to affect groundwater quality. Several Pond sediment samples from Pond 3, Pond S-6, and the
South Fly Ash Pond show a potential to release sulfate and TDS when in contact with water. Although
the potential influence of CCR particles from these Pond sediments could affect water in contact with
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these sediments, the long-term groundwater monitoring data show that historical sulfate
concentrations in groundwater have been consistently below the Part 620 Class | groundwater standard.
Therefore, the potential presence of CCR in the Pond sediments has not had an adverse impact on
groundwater, which is consistent with the relatively small amounts of CCR detected in the Ponds.

Attachments:

Attachment A — Bathymetry Survey Results

Attachment B — Laboratory Reports for Carbon/Hydrogen/Nitrogen Analysis

Attachment C — Analytical Results for Pond Sediment Samples, Berm Samples, and Control
Samples, Berm Boring Logs, and Photographs associated with Berm
Investigation

Attachment D — Laboratory Results of Polarized Light Microscopy

Attachment E — Analytical Results for Pond B-3 Sediments Collected in 2017

Attachment F — Long-Term Sulfate Concentration Data for Site Monitoring Wells, Boring Logs of
Site Monitoring Wells, and Analytical Reports for Site Monitoring Wells for the
Period between 2010 and 2020

CH2:25125063.1
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INTRODUCTION

This Amended Petition for an Adjusted Standard (*Petition”) concerns eight existing and
former ponds located at Southern Illinois Power Cooperative's (“SIPC”) Marion Generating
Station (“Marion Station”) in Williamson County, Illinois. Fhese-These ponds are as follows:
Pond 3 (including Pond 3A), Pond 4, former Pond B-3, South Fly Ash Pond, and Pond 6

(collectively, the “De Minimis Units’), and the Fermerformer Fly Ash Holding Area, the former

Replacement Fly Ash Holding Area, and the former Fly Ash Holding Area Extension (collectively,

the “ Former Fly Ash Holding Units’). This Amended Petition amends the Petition for Adjusted
Standard filed by SIPC on May 11, 2021, including to reflect the results of a Pond Investigation

Report for Certain Ponds at Southern Illinois Power Company’s Marion Station (“Pond

Investigation Rep.”), attached as Ex. 29?, as well as the Updated Opinion of Lisa Bradley, which
is attached as Updated Ex. 28 (“Updated Bradley Op.”), and the Supplemental Declaration of

Kenneth W. Liss, which attached as Ex. 30 (“ Supp. Liss Dec.”).® A redline comparison showing

changes made since the initial Petition is attached as Ex. 31.

As discussed herein, neither the De Minimis Units nor the Former Fly Ash Holding Units
areregulated “ CCR surface impoundments” for purposes of Ilinois’ s newly enacted Standards for
the Disposal of Coa Combustion Residuals (“Part 845"). Nor are they CCR surface

impoundments regulated by the federal CCR regulations upon which Part 845 was based. Further;

1 The De Minimis Units and the Former Fly Ash Holding Units are depicted on the Site Map- prepared by
Andrews Engineering;-Site- Map-prepared- for SIPC (May 2021) (“ Site Map”), attached-asEx. 3.

2 For_Exhibit 29, the Pond Investigation Report, SIPC has attached to the electronicaly filed
version of this Petition only the Report itself and not the appendices, as they are several hundred
pages long. Those appendices are being transmitted separately to the Board and to |EPA. See Pond
Investigation Rep., Ex. 29.

8 SIPC has attached only new or updated (labeled “ Updated Ex. ") exhibits to this Petition. All other
exhibits referred to within are attached to SIPC’s original petition.
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nene-None of these former or current ponds poses the types of risks to the environment and human
health that federa and state CCR regulations aim to address. Indeed, some of the ponds at issue
closed decades ago and have not contained water since then, while another had any water and CCR
removed years ago. Nevertheless, while discussions continue, the Illinois Environmental
Protection Agency (“1EPA”) has so far taken theincorrect position that all eight current and former
ponds are covered by Part 845.

Compliance with Part 845 is plainly not required for the ponds and former ponds at issue,
which do not fal under the definition of “CCR surface impoundment” and therefore are not

covered by Part 845. And, to the extent the Board finds that any of the units at issue are eevered

regulated CCR surface impoundments (they are not), an adjusted standard is warranted because
they differ from the surface impoundments the Board targeted for regulation under Part 845 and
the exorbitant costs of compliance with Part 845 are not warranted in light of the fact that the units
at issue pose minimal—if any—risk to human health and the environment.

Accordingly, for the reasons set forth herein, SIPC respectfully requests that the Board
issue a finding of inapplicability with respect to the current and former ponds at issue or, in the
aternative, an adjusted standard exempting the units at issue from Part 845 reguirements.

1. FACTUAL AND PROCEDURAL BACKGROUND. .2

A. Natur e of Petitioner’s Activity and General Plant Description

Marion Station isagas and coal-fired power plant located approximately seven miles south

of the City of Marion in Williamson County, Illinois. See Site Map, Ex. 3. Marion Station

24 The Declarations of Wendell Watson and Todd Gallenbach, attached-as-Exs. 1 and 2-te-thisPetition, are
provided in support of facts stated herein regarding Marion Station and the current and former ponds at
issue. SIPC’ s investigation into the facts set forth herein is ongoing, and SIPC reserves the right to further
supplement or amend its Amended Petition to reflect receipt of new or additional information.

2
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currently consists of one operating coal-fired unit (Unit 123), with a nominal capacity of 1402
mmBtu/hour, and two additional gas-fired combined-cycle units (Units 5 and 6).

Unit 123 was constructed in the early 2000s, repowering the existing steam turbine that
had been powered by retired Units 1, 2, and 3. Units 1, 2, and 3 were 33 MW coal-fired cyclone
generating units constructed in the 1960s. An additional 173 MW coal-fired unit (Unit 4) came
onlinein 1978. Unit 4 shut down permanently in October 2020. A 109 MW circulating fluidized
bed boiler provides steam to generating Unit 123. The two gas-fired simple-cycle units (Units 5
and 6) are nomindly rated at 969 mmBtu/hr each (dependent upon ambient air temperature).
Marion Station uses I1linois basin bituminous coal for Unit 123. Since 1978, SIPC a so has burned
more than 46-ten million tons of mine waste, helping to clean up many abandoned mines.

SIPC owns 4,674 acres around Marion Station and employs seventy-eight people. Nearby
Lake of Egypt (the“Lake") was constructed in 1963 to provide cooling water for the station’ s coal -
fired generating units. The Lake provides some local public water supply and is also used for
recreational purposes, such as boating and fishing. Thelocal water authority periodically teststhe
Lake water for public use. See, e.g., Lake Egypt Water District IL 1995200, Annual Drinking
Water Quality Report (Jan. 1-Dec. 30, 2019), attached-as-Ex. 4. SIPC owns severa parcels
bordering the plant property. Other nearby land uses include agricultural and recreational use,
including a golf course and a country club. Shawnee National Forest is located approximately
fifteen miles to the south of Marion Station. The closest identified potential groundwater well is
at the Lake of Egypt Country Club, located more than 2,000 feet away ef-from any pond at issue

in this proceeding. That well is up gradient from the Station’s pond system.
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B. CCR Management at Marion Station.

Coa combustion residuals (* CCR”) is-are a byproduct of the coal-fired power generation
process. Currently, only Unit 123 generates CCR (in the form of ash) at the Station. One hundred
percent of the CCR generated from Unit 123 is handled dry and used for mine reclamation
beneficial use off-site. Unit 123 controls SO2 through its combustion process, and thus, no
scrubber is needed.

There is no wet handling of CCR generated from current operations at Marion Station.
While in operation, prior Units 1, 2, and 3 generated CCR in the form of fly ash and bottom ash.
Former Unit 4 generated CCR in the form of fly ash and bottom ash, as well as scrubber sludge
from an SO2 scrubber installed around 1978. This was the first wet SO2 scrubber installed in
[llinois—and one of thefirst in the nation—and reflects SIPC’ s early environmental commitment,
which continuesto thisday. The historic handling, storage, and disposal of CCR at Marion Station

is described bel ow.

1. Fly Ash.
SIPC began collecting fly ash from former Units 1, 2, and 3 after installing electrostatic

precipitators (“ESPSs’)® at each unit in 1975 in accordance with the Clean Air Act.“ Because
Units 1, 2, and 3 were cyclone units, they generated relatively small amounts of fly ash as
compared to other types of coal-fired boilers. Cyclone boilers produce less than twenty-five

percent of the fly ash pulverized coa units produce.

35 ESPs are control devices that eaptures-capture particul ate matter in the exhaust gas, including fly ash.

“ Prior to installation of the ESPs, most of the fly ash from Units 1, 2, and 3 would have been expected to
exit the stack with exhaust gases, and only minimal amounts of fly ash may have been collected from the
cyclone unitsUnits 1, 2, and 3. Oninformation and belief, any minimal amounts of fly ash collected would
likely have been conveyed to Pond 1, Pond 2, or the Initial Fly Ash Holding Area, which had an outlet to
Pond 3.

4
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Between 1975 and 1978, on information and belief, fly ash was collected wet using a
hydroveyer system and conveyed to an area labeled on historic documents as a “fly ash holding
area’ (the “Initial Fly Ash Holding Ared’) located just to the west of Pond 3. See Site Map, Ex.
3. In 1977, SIPC received a permit from IEPA to abandon and cover the Initial Fly Ash Holding
Area and to construct an additional holding area for fly ash (the “Replacement Fly Ash Holding
Area’). See IEPA Water Pollution Control Permit, No. 1977-EN-5732 (Nov. 14, 1977) (*1977
Permit”), attached-as-EX. 5.

In 1978, Unit 4 was constructed. Around the same time the hydroveyer system was
modified to allow for dry collection of fly ash. From 1978 until 2003, most of the fly ash collected
from Unit 4 was collected dry using the hydroveyer system,-which-was-medified-to-alowfor-dry
collection-offlyash. Most of that fly ash was disposed of at a former on-site, permit-exempt;
landfill (*Former Landfill”), often mixed with scrubber sludge as discussed further below.

Also around 1978, documents indicate that SIPC constructed the Replacement Fly Ash
Holding Areato the North of Pond 2. See 1977 Permit, Ex. 5. The Replacement Fly Ash Holding
Arealikely received spent water from the hydroveyer system, which is believed to have contained
only de minimis amounts of fly ash. See Letter from SIPC to IEPA (July 27, 1982), attached-as
Ex. 6. Oninformation and belief, the Replacement Fly Ash Holding Area aso was designated to
receive sluiced fly ash from Unit 4 during intermittent emergenciesin which the fly ash was unable
to be conveyed to the Former Landfill. Id.

In or around 1981, SIPC received a permit from IEPA to build a fly ash holding area
extension (the “Fly Ash Holding Area Extension”), to the west of the Replacement Fly Ash
Holding Area, and a berm around a portion of the Former Landfill area that received fly ash and

scrubber sludge from Unit 4. See IEPA Water Pollution Control Permit, No. 1981-EN-2776-1
5
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(Oct. 13, 1981) (“1981 Permit”), Ex. 7. That bermed area collected storm water runoff from the
landfill, and that collected water eventually became what is now denominated as Pond 6 (discussed
infra).

On information and belief, between 1978 and 1985, limited fly ash from Units 1, 2, and 3>~
may have been sluiced to the Replacement Fly Ash Holding Area. In 1985, former Pond A-1 was
constructed. After that-period1985, water from the hydroveyer system and, on information and
belief, any fly ash from Units 1, 2, and 3 were conveyed to Pond A-1 or, in limited cases of Pond
A-1 outrages between 1985 and 2003 (see infra at p—31-1212-13), Pond B-3. See, e.g., Letter
from SIPC to IEPA (Sept. 16, 1993) (1993 Letter”), attached-as Ex. 8.

On information and belief, the Replacement Fly Ash Holding Area and the Fly Ash
Holding Area Extension stopped receiving wastes after former Pond A-1 was built. Subsequently,
those two units were drained of water—other than occasional storm water runoff—and, by the
early 1990s, were covered at least in part by the Former Landfill. Currently, the area that
previously contained those unitsis within the landfill cover areathat SIPC has proposed to |IEPA,
as described further below. Declaration of Kenn Liss (“Liss Dec.”), attached-as-Ex. 9; see also
Andrews Engineering, SIPC’'s Proposed Closure Plan for IEPA Site No. 199055505 (Dec. 16,
2020) (“Former Landfill Closure Plan”), attached-as-Ex. 10.

In 2003, SIPC repowered the old boilers 1, 2, and 3 with a Circulating Fluidized Bed
(“CFB”), now referred to as Unit 123. The CFB alowed SIPC to convert its fly ash system to one
hundred percent dry ash handling and disposal and ended even the minimal wet fly ash discharge

that had previously occurred at Marion Station.

Z Units 1, 2 and 3 were run infrequently after the installation of Unit 4.
6
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2. Scrubber Sludge.

Unit 4 came online in 1978 and produced scrubber sludge, which was predominately
calcium sulfite. The scrubber sludge was mixed with fly ash, and moved via a conveyer to the
Former Landfill, which ceased accepting waste prior to October 2015 and for which SIPC has
submitted a landfill closure plan to IEPA at IEPA’s request (see infra at p—24-1515-16). Former
Landfill Closure Plan, Ex. 10. In 2009, the scrubber was modified to aforced oxidation system-,
which produced calcium sulfate, better known as gypsum. One hundred percent of the gypsum
generated at Marion Station was sold as an agricultural modifier or an ingredient for cement. With
the closure of Unit 4, Marion Station no longer generates scrubber sludge or gypsum.

3. Bottom Ash.

Historically, bottom ash from now-retired Units 1, 2, 3, and 4 was sluiced to Ponds 1 and
2.0n information and belief, SIPC sold one hundred percent of its bottom ash to shingle
manufactures, grit blasting companies, and local highway departments for more than forty years.
For amost the entire lives of the ponds, the water in Ponds 1 and 2, from which bottom ash was
removed, discharged to Pond 4 and, from there, through permitted Wastewater Discharge Ouitfall
002. Beneficial use Ponds 1 and 2 are no longer in use with the closure of Unit 4 and are
undergoing closure. Ash from Unit 123’ sfluidized bed boiler ishandled dry and beneficially used
offsite.

4. Other Non-CCR Waste Streams.

Minor other non-CCR waste streams from the Marion Station, including air heater wash
water and flue gas desulfurization decant excess water, were historically discharged to the former
Emery Pond. Former Emery Pond was built in the late 1980s as a storm water storage structure
for drainage from the adjacent plant area, including the more recent Gypsum Loadout Area. See

7
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Hanson, Emery Pond Corrective Action and Selected Remedy Plan, Including GMZ Petition (Mar.
29, 2019), attached-asEx. 11. Process waste water discharges to former Emery Pond have ceased
and any water or CCR in theformer Emery Pond has been removed pursuant to closure and related
plans overseen by IEPA. Former Emery Pond's closure has been conducted consistent with Part

257-and-Part-845, and athough the field work was completed before adoption of Part 845, the

closure was generally consistent with Part 845 aswell. A new storm basin islocated in the area of

former Emery Pond.

C. The Ponds Subject to This Petition.

This Petition concerns the De Minimis Units: five current or former ponds at SIPC's
Marion Generating Station—the South Fly Ash Pond, Pond 3 (including Pond 3A), Pond 6, Pond
4 and Pond B-3, which have contained only de minimis, if any, amounts of CCR. These current
and former ponds are described in Section C.1. This Petition also addresses the Former Fly Ash
Holding Units: three former fly ash ponds that closed and were dewatered decades ago and are
now part of the Former Landfill, which are described below Section C.2.

1. The De Minimis Units.

A map showing the location of the De Minimis Units is attached to SIPC's May 11, 2021

Petition. Site Map, Ex. 3. Asdiscussed below, none of the De Minimis Units receive or received

meaningful direct discharges of CCR and, to the extent they contain CCR as a result of limited
historic or incidental discharges, such CCR should be de minimisin light of historic practices. As

In addition, as discussed belewinfra at 30-32, SHRPC-iscondueting Haley & Aldrich, Inc., on behalf

of SIPC, has completed an investigation of these-current-or-formerpends-the De Minimis Units
pursuant to an investigation protocol negotiated with IEPA, and-SHRPC-expects-that-the results-of

the-pond-Hvestigation-witl-confirm-that-they-which confirmed that the De Minimis Units contain
8
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only de minimis amounts of CCR that-and thus are not the types of units that were intended to be
regulated under Part 257 or Part 845, and do not pose an appreciable threat to human health or the
environment warranting regul ation under Part 845. Seeinfra at 30—32; see also Pond Investigation

Rep., Ex. 29.

South Fly Ash Pond — The South Fly Ash Pond was built around 1989 as a potential

replacement for Pond A-1, in case one was needed. See IEPA Water Pollution Control Permit, No.
1989-EN-3064 (May 17, 1989), attached—as-Ex. 12. Ultimately, Pond A-1 did not need
replacement and operated until 2003, as described above. The South Fly Ash Pond has historically
received decant water from former Emery Pond, which has ceased since former Emery Pond
stopped receiving process waste water discharges in the Fall of 2020. No fly ash, bottom ash, or
scrubber sludge was ever directly sent to or placed into the South Fly Ash Pond. If the pond
received any CCR throughout its life, it was de minimis, consisting only of any residual CCR in

pond overflow or storm water.

The Pond Investigation Report confirms that the South Fly Ash Pond contains minimal

sediments, with amean sediment thickness of approximately 1.57 feet, representing approximately
11 percent of historic pond vol ume®. See Pond Investigation Rep., Ex. 29 at 7. That is far less

than the amount of sediment present in atypical CCR surface impoundment which is used for the

storage, treatment or disposal of CCR. Id. at 7-8 (“In Haley & Aldrich’s experience, for typica

CCR impoundments, the volume of CCR materialsis often amajor portion (>50%) of the overall

8 As explained in the Pond Investigation report, the South Fly Ash Pond's water level was lowered for
operational reasons during the time the bathymetric survey. See Ex. 29 at 7. As a point of comparison,
Haley & Aldridge also estimated sediment volume as a percentage of pond volume using the 2007 pond

elevation for the South Fly Ash Pond and Pond 4, which was determined to be more representative of
historical conditions. Seeid.

9
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impoundment volume.”). Further, of that small amount of sediment, only afraction (ranging from
10 percent to 64 percent in the sediment samples that were taken from the South Fly Ash Pond) is

estimated to include CCR material. 1d. at 14.

Pond 3 (including 3A) — Water from the South Fly Ash Pond is permitted to flow to Pond

3, then Ponds 4-6 and 64, before discharging through Outfall 002.%2 See IEPA Reissued National
Pollutant Discharge Elimination System Permit, No. IL0004316 (Feb-29February 1,-2012){2012
2007) (2007 NPDES Permit”), attached-as-Ex. 13. On information and belief, Pond 3 may have
received some overflow from the Initial Fly Ash Holding Areaand later the Fly Ash Holding Area
Extension. See IEPA Water Pollution Control Permit, No. 1973-ED-1343-OP (June 1973),
attached-as-Ex. 14. Pond 3 also received storm water runoff, coal pile runoff, and water from the
plant’s floor drains. Later, by 1982, a berm was built within Pond 3 to separate Pond 3 from the
pond now known as Pond 3A-whi

Pond 3 has been cleaned to remove pond sediment and debris, including vegetation,

twice—once in 2006 and again in 2011. Pond 3A was drained of water and cleaned of debris and
sediment in 2014. Those cleanings would aso have removed any CCR that may have collected in
the pond from historic operations. Starting around 2007, SIPC built a berm around Pond 3 to
prevent landfill runoff from reaching that pond. Since the perds-pond’s last cleanings, any CCR
that has entered Pond 3 or Pond 3A is de minimis, such as through storm water, potential overflow
from South Fly Ash Pond, or air dispesittendeposition; no ash has been placed in the pond for

treatment, storage, or disposal.

% SIPC timely applied for NPDES permit renewa and is currently working with IEPA to-update-the

appheationprior-te-on permit reissuance.
10



Electronic Filing: Received, Clerk's Office 09/02/2021

The Pond Investigation Report confirms that Pond 3 (including 3A) contains minimal

sediments, with a mean sediment thickness of approximately 1.38 feet in Pond 3 and 1.45 feet in
Pond 3A, representing approximately 9 percent and 13.3 percent of pond volume, respectively.
See Pond Investigation Rep., Ex. 29 at 7. That isfar less than the amount of sediment presentin a

typical CCR surface impoundment which is used for the storage, treatment or disposal of CCR.

Id. at 7-8 (“In Haley & Aldrich’s experience, for typical CCR impoundments, the volume of CCR

materials is often amajor portion (>50%) of the overall impoundment volume.”). Further, of that
small amount of sediment, only a fraction (ranging from 20 percent to 34 percent in the samples

that were taken from Pond 3/3A) is estimated to include CCR material. 1d. at 14.

Pond 6 — Pond 6 was devel oped to manage storm water associated with the Former Landfill
a the facility and grew within a berm built for runoff capture that was addressed in a 1982
construction permit. Originally, Pond 6 discharged through Outfall 001. In or around 1993, in
accordance with another IEPA-issued permit, SIPC extended Pond 6 and installed pumps to pump
water from Pond 6 to Pond 4, where it then discharged through Outfall 002 to Little Saline Creek.
See 1993 Letter, Ex. 8. Outfall 001 was subsequently eliminated. Any CCR discharges Pond 6
received throughout itslife were de minimis, consisting of incidental amounts of CCR inflow from
other ponds and storm water runoff. Pond 6 was not designed to accumulate CCR and liquids or

to treat, store, or dispose of CCR.

The Pond Investigation Report confirms that Pond 6 contains minimal sediments, with a

mean sediment thickness of approximately 0.84 feet, representing approximately 8.2 percent of
pond volume. See Pond Investigation Rep., Ex. 29 at 7. That is far less than the amount of

sediment present in a typical CCR surface impoundment which is used for the storage, treatment

or disposal of CCR. Id. at 7-8 (*In Haley & Aldrich’s experience, for typical CCR impoundments,
11
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the volume of CCR materials is often a major_portion (>50%) of the overall impoundment

volume.”). Further, of that small amount of sediment, only a fraction (ranging from 30 percent to

53 percent in the samples that were taken from Pond 6) is estimated to include CCR material. |d.

at 14.

Moving forward, Pond 6 is expected to receive non-CCR runoff from the Former Landfill,
and SIPC plans to manage Pond 6 in conjunction with the closure and post-closure management
requirements of Part 811 with IEPA oversight.

Pond 4 — Pond 4 has primarily served two purposes at the facility: to recelve decant water
from Ponds 1 and 2, when they were in operation before Unit 4’s shutdown, and to receive cod
pile runoff. Pond 4 currently receives overflow from Pond 6 and discharges through Outfall 002
into the Little Saline Creek.

During an outage in 2012, Pond 4 was cleaned down to the clay, removing plant debrisand
any ash and coal finesthat may collected in the pond. Sinceits cleaning in 2012, any CCR that has

entered Pond 4 isde minimis, such asthrough storm water, overflow from Pond 6, or air deposition.

The Pond Investigation Report confirms that Pond 4 contains minimal sediments, with a

mean sediment thickness of approximately 1.67 feet, representing approximately 10.9 percent of
pond volume. See Pond Investigation Rep., Ex. 29 at 7. That is far less than the amount of
sediment present in a typical CCR surface impoundment which is used for the storage, treatment

or disposal of CCR. Id. at 7-8 (“*In Haley & Aldrich’s experience, for typical CCR impoundments,

the volume of CCR materials is often a major_portion (>50%) of the overall impoundment

volume.”). Further, of that small amount of sediment, only a fraction (ranging from 25 percent to

68 percent in the samples that were taken from Pond 4) is estimated to include CCR material. 1d.

a 14.

12
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Pond B-3 — Pond B-3 was built by 1985 and was used primarily as a secondary pond to
Pond A-1. Pond A-1 received some fly ash (as described above) and coal pile runoff until 2003,
at which time all fly ash was handled dry and the runoff was directed to Pond 4. During periodic,
intermittent outages of Pond A-1, Pond B-3 may have received some discharges of fly ash from
Units 1, 2, and 3 prior to their shut down in 2003. On information and belief, Pond A-1 was taken
offline at most 3—4-three to four times between 1985 and 2003, and each of those outages lasted
approximately 2-two weeks. Most (or all) of those outages would have occurred during boiler
shutdowns, when Marion Station was operating at less than full capacity and generating less ash.
Accordingly, any fly ash sluiced to Pond B-3 during these intermittent outages would have been
minimal.

In 2017, Pond B-3 was cleaned out down to the clay and has not held water since that time.
A BTU analysis showed the material removed had a heat content comparabl e to coal—not CCR—

and at least a portion of the material was consumed for energy production. -Analysis-ef-the

Because former Pond B-3 no longer holds any significant amount of water, except in a

small area of the former pond where storm water may collect after storms before drainage and
evaporation, it was not able to be included as part of the bathymetric survey conducted in
conjunction with the pond investigation. However, Haley & Aldridge performed an anaysis of
two samples taken of a berm associated with former Pond B-3 in conjunction with the pond

13
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investigation report, as well as nine samples taken in 2017, and concluded that those samples

contained little, if any, CCR material.'®° See Pond Investigation Rep., Ex. 29 at 12.

2. The Former Fly Ash Holding Units.

As discussed below, the Former Fly Ash Holding Units no longer contain water and are
covered by the Former Landfill (or, in the case of the Fly Ash Holding Area Extension, a
combination of dry CCR disposed in the landfill area, as well as sediments and other materials
cleaned out from the pond system). The Former Fly Ash Holding Units were located within the

green area on the site map attached site-mapto SIPC's May 11, 2021 original Petition. Site Map,

Ex. 3.

The Initial Fly Ash Holding Area— On information and belief, the Initial Fly Ash Holding

Areareceived wet fly ash that was collected from Units 1, 2, and 3 until approximately 1977. In
October 1977, IEPA issued a permit to SIPC for the Replacement Fly Ash Holding Area with a
condition that required the Initial Fly Ash Holding Areato be abandoned and covered. See 1977
Permit, Ex. 5. In the early 1990s, plant personnel observed that while storm water might on
eecasions-occasion collect for short periods after precipitation, the Initial Fly Ash Holding Area
contained no pond or other areathat continuously held water. Further, as of that time, the areawas
covered by a combination of the Former Landfill and a soil/vegetation cover. Based upon these
area observations and in light of the “abandon and cover” permit condition, SIPC believes that the

area was covered before the 1990s pursuant to the permit condition.

10 Hanson Engineering, which performed the bathymetric survey and collected the data analyzed in the
Pond Investigation Report, attempted to take a soil boring from the area of former Pond B-3 but was unable

to access the agreed-upon |EPA sampling location. See Pond Investigation Rep. Ex. 29 at 6.
14
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The Replacement Fly Ash Holding Area— In October 1977, IEPA issued a permit to SIPC

to construct the Replacement Fly Ash Holding Areato the north of Pond 2. See 1977 Permit, Ex.
5. On information and belief, the Replacement Fly Ash Holding Area likely received spent water
from the hydroveyer system, which likely contained de minimis amounts of fly ash. The
Replacement Fly Ash Holding Area also may have received discharges of fly ash from Units 1, 2,
and 3 prior to the construction of Pond A-1in 1985. On information and belief, the Replacement
Fly Ash Holding Areamay have also been designated to receive sluiced fly ash from Unit 4 during
intermittent emergencies in which the fly ash was unable to be conveyed to the Former Landfill.
It is unknown whether the Replacement Fly Ash Holding Area ever received sluiced fly ash from
Unit 4 during emergencies. By the early 1990s, the Replacement Fly Ash Holding Area had been
drained of water and was covered by the Former Landfill.

The Fly Ash Holding Area Extension — In or around 1982, SIPC received a permit from

|EPA to construct the Fly Ash Holding Area Extension to the west of the Replacement Fly Ash
Holding Area and build a berm around a portion of the Former Landfill areathat received fly ash
and scrubber sludge from Pond 4. See 1981 Permit, Ex. 7. The extent to which the Fly Ash
Holding Area Extension actually received any fly ash is unknown. By the early 1990s, the Fly
Ash Holding Area Extension aso did not hold water and was covered in part by the Former
Landfill. The remaining area was covered by soil and other material from the plant, including
debris cleaned from the pond system.

All three Former Fly Ash Holding Units are in the area of the Former Landfill. See Site
Map, Ex. 3. These units were included in the landfill area and thus, were of part of the Former
Landfill operation for decades before the landfill ceased operating in 2015. At least most of the

areathat at one time encompassed these units when operating was covered by 1991, and the entire
15
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area was covered before October 2015 by landfill material, which included dry CCR, soil, and
sediments. As discussed above, use of the Former Landfill is believed to have started around 1978
for scrubber sludge and fly ash disposal. SIPC estimates that the maximum volume of scrubber
sludge and ash deposited in the Former Landfill was approximately 1.5 million cubic yards.

In September of 1992, SIPC submitted to IEPA an Initial Facility Report (“IFR”) for the
Former Landfill. SeelEPA Initial Facility Report —for On-Site Facilities (Sept. 18, 1992), attached
as-Ex. 15. In 1993, SIPC installed groundwater monitoring wells around the Former Landfill in
accordance with Illinois landfill regulations. After that time, SIPC submitted annual groundwater
monitoring reports to IEPA pursuant to the landfill regulations. Because the Former Landfill did
not receive CCR after the effective date of 40 C.F.R. Part 257, the landfill is not subject to the
requirements of Part 257. See 40 C.F.R. § 257.50(d).

Asdiscussed below, in March 2020, |EPA issued aViolation Notice (“VN”) for the Former
Landfill, alleging violations of Section 21 of the Illinois Environmental Protection Act (“the Act”),
the Illinois landfill regulations, and groundwater quality standards, and listing several remedid
actions SIPC could take to resolve the aleged violations. See IEPA Violation Notice L-2020-
00035 (Mar. 20, 2020) (“2020 Landfill VN"), attached-as-Ex. 16. In December 2020, and in
response to IEPA’s request, SIPC submitted a landfill closure plan to IEPA consistent with the
Illinois landfill regulations for closure cited by IEPA in the landfill VN (2020 Landfill VN, Ex.
16), and since that time, SIPC has negotiated some elements of that plan with IEPA. SIPC isready
to proceed with that landfill closure plan as soon as it receives IEPA’ s approval.

Asset forth inthe proposed landfill closure plan, SIPC intendsto close the Former Landfill
in accordance with the requirements of 35 IIl. Admin. Code § 811.314. At a minimum, the fina

proposed cover system for the Former Landfill will consist of a conventiona soil cap with a
16
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minimum thickness of 6 feet (3-foot low-permeability layer overlain by a 3-foot final protective
layer) or an alternate geosynthetic cap with a minimum thickness of 4 feet consisting from the
bottom up of the following: 1-foot thick low-permeability layer, 40-mil linear low-density
polyethylene (LLDPE) geomembrane, a double-sided geocomposite drainage layer and a 3-foot
final protective layer. The proposed Former Landfill cover includes the area that once contained
the Former Fly Ash Holding Units. See Former Landfill Closure Plan, Ex. 10, Figure B-05.
Despite issuing a VN to SIPC for alleged violations of landfill regulations, |IEPA now
appears to argue—apparently based on its proximity to the Former Fly Ash Holding Units—that

the Former Landfill is-subject-to-Part-845-(even-theugh-Part-845-which has been treated by SIPC

and regulators as a landfill for more than thirty years) meets the definition of a CCR surface

impoundment, “a natural topographic depression, man-made excavation, or diked area, which is

designed to hold an accumulation of CCR and liquids, and the surface impoundment treats, stores,

or disposes of CCR,” under arule that became effective as of April 21, 2021 (and which explicitly

exempts CCR landfills_from coverage). As discussed infra at Part 111.B, IEPA’s position is

incorrect. Inaddition, thisdevelopment has delayed finalization and execution of SIPC’ s proposed
landfill closure plan.

D. The Federal CCR Rule and the WIIN Act.

CCR disposal isregulated at the federal level pursuant to Part 257, which was promul gated
on April 17, 2015. See Hazardous and Solid Waste Management System; Disposal of Coa
Combustion Residuals from Electric Utilities, 80 Fed. Reg. 21,302 (April 17, 2015) (“Final Rule”),
attached in relevant part as Updated Ex. 17. Part 257 was promulgated pursuant to the federal
Resource Conservation and Recovery Act, Subtitle D and includes comprehensive technical

requirements for regulated CCR landfills and CCR surface impoundments. Part 257 defines a
17
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“CCR surface impoundment” as “a natural topographic depression, man-made excavation,
or diked area, which is designed to hold an accumulation of CCR and liquids, and the unit treats,
stores, or disposes of CCR.” 40 C.F.R. § 257.53.

In December 2016, the President signed the Water Infrastructure Improvements for the
Nation Act (the “WIIN Act”), Pub. L. No 114-322 (2016). The WIIN Act authorized states to
adopt permit programs that, upon approva by the U.S. Environmental Protection Agency (U.S.
EPA), may operate in lieu of Part 257. 42 U.S.C. 8§ 6945(d)(1)(B). State programs must be as
protective as Part 257. 1d. 8 6945(d)(1)(B)(ii). The WIIN Act further allows U.S. EPA to enforce
violations of the Part 257 and requires U.S. EPA to develop afedera permitting program for CCR
surface impoundments that would apply in states that elect not to seek approval of a state CCR
permitting program. 42 U.S.C. § 6945(d)(2)(B).

E. Thelllinois CCR Act and Part 845.

On July 30, 2019, the Illinois Legislature adopted the Illinois Coal Ash Pollution
Prevention Act (“Illinois CCR Act”). 415 Ill. Comp. Stat. 5/22.59. In the findings section of that
[llinois CCR Act, the Legislature stated that “CCR generated by the electric generating industry
has caused groundwater contamination and other forms of pollution at active and inactive plants
throughout this State,” and “environmental laws should be supplemented to ensure consistent,
responsible regulation of al existing CCR surface impoundments.]”*:t 415 Ill. Comp. Stat

5/22.59(2)(3), (4).

“11 Prior to passage of the Illinois CCR Act, most CCR surface impoundmentsin Illinois were regulated as
waste water treatment units. See R 2020-019, In the Matter of Sandards for the Disposal of Coal
Combustion Residuals in Surface Impoundments: Proposed new 35 1II. Adm. Code 845, IEPA’ s Statement
of Reasons (Mar. 30, 2020) (“IEPA Statement of Reasons”), attached-as-Ex. 18 at 4.
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The Illinois CCR Act copied Part 257’ s definition of a CCR surface impoundment: “a
natural topographic depression, man-made excavation, or diked area, which isdesigned to hold an
accumulation of CCR and liquids, and the unit treats, stores, or disposes of CCR.” 415 Ill. Comp.
Stat. 5/3.143. A pond that does not satisfy this definition is not subject to Part 257 or the Illinois
CCRAct.

The Illinois CCR Act prohibits any person from allowing the discharge of contaminants
from a CCR surface impoundment to the environment so asto cause aviolation of the Illinois CCR
Act; requires owner and operators of CCR surface impoundments to obtain construction permits
from 1EPA; requires IEPA approval prior to closing any CCR surface impoundment; and requires
post-closure financial assurance for closed CCR surface impoundments.®2 415 11l. Comp. Stat.
5/22.59(b), (d), (f).

The lllinois CCR Act aso set forth a fee regime, pursuant to which covered CCR surface
impoundment owners and operators must pay initial and annual fees to IEPA for certain closed
CCR surfaceimpoundments, as well asthose that have not completed closure. 415 Ill. Comp. Stat.
5/22.59(j). The lllinois CCR Act also required the Board to adopt rules governing CCR surface
impoundments that must be at least as protective and comprehensive as Part 257. See 415 IlI.
Comp. Stat. 5/22.59(g).

F. The Part 845 Rulemaking.

On March 30, 2020, IEPA proposed regulationsttitled “ Standards for the Disposal of Coal

Combustion Residuals in Surface Impoundments” to be included as Part 845 of Illinois

82 The Illinois CCR Act’s financial assurance requirements do not apply to SIPC because it is a not-for-
profit electric cooperative. 415 Ill. Comp. Stat. 5/22.59(F).
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Administrative Code' s Title 35. According to the Statement of Reasons issued with the proposed
regulations,

The foremost purpose and effect of this regulatory proposal is to fulfill Illinois

EPA'’ s statutory obligation to propose CCR rules consistent with the requirements

in Section 22.59(g). The second purpose and effect of this regulatory proposal is

to protect the groundwater within the state of Illinois. . . . Groundwater has an

essential and pervasive role in the social and economic well-being of Illinois, and

isimportant to the vitality, health, safety, and welfare of its citizens. Thisrule has

been developed based on the goals above and the principle that groundwater

resources should be utilized for beneficial and legitimate purposes. See 415 ILCS

55/1 et seq. Its purpose is to prevent waste and degradation of Illinois

groundwater. The proposed rule establishes a framework to manage the

underground water resource to alow for maximum benefit of the State.
IEPA Statement of Reasons, Ex. 18 at 10 (emphasis added)®:, IEPA’s Statement of Reasons
attached a list of “power generating facilities with CCR surface impoundments [that] may be
affected by Illinois EPA’s proposed rule.” Id. at 36-37. IEPA indicated, incorrectly, on that list
that Marion Station includes nine CCR surface impoundments. Id. at 37.

The Board held two sets of hearings and received 138 written public comments on the
proposed rules. SIPC submitted public comments to the Board on September 25, 2020. In those
comments, SIPC stated that only one of the unitsat Marion Station of the nine pondsthen identified
by IEPA—former Emery Pond (which is not at issue in this Petition)—is actually a CCR surface
impoundment as defined in the then-proposed regul ations, the lllinois CCR Act, and Part 257. See
R 2020-019, In the Matter of Standards for the Disposal of Coal Combustion Residualsin Surface
Impoundments: Proposed new 35 111. Adm. Code 845, SIPC Commentsto Illinois Pollution Control

Board (Sept. 25, 2020), attached-as-Ex. 19.

913 For all citations to R 2020-019 rulemaking materials—except Board orders and the final Part 845—we
have-provided excerpted documents including only the relevant and cited page numbers, which were
attached to SIPC’'s May 11, 2021 Petition. The page number cited here, and for all R 2020-019 materials,
is the page number of the document, not the page number of the exhibit.
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G. The Board’s Opinion and the Final Rule.

The Board issued its Second Notice Opinion and Order (“Second Notice Opinion”) on
February 4, 2021. The Second Notice Opinion largely adopted |EPA’s proposed rules, including
its definition of “CCR surface impoundment” as a “natural topographic depression, man-made
excavation, or diked area, which is designed to hold an accumulation of CCR and liquids, and the
surface impoundment treats, stores, or disposes of CCR.” R 2020-019, In the Matter of Sandards
for the Disposal of Coal Combustion Residuals in Surface Impoundments: Proposed new 35 IlI.
Adm. Code 845, Illinois Pollution Control Board’ s Second Notice Opinion and Order;- at 11 (Feb.
4, 2021) (“Second Notice Opinion and Order”); see also 35 Ill. Admin. Code § 845.120. Thus the
Board, like the legidature in the Illinois CCR Act, adopted Part 257’ s definition of “CCR surface
impoundment.”

The final Part 845 also adopted the following definitions that are relevant to the instant
petition:

“Existing CCR surface impoundment” means a CCR surface impoundment in

which CCR is placed both before and after October 19, 2015, or for which

construction started before commenced prior to October 19, 2015 and in which

CCR is placed on or after October 19, 2015. A CCR surface impoundment has

started commenced construction if the owner or operator has obtained the federal,

State, and local approvals or permits necessary to begin physical construction and

a continuous on-site, physical construction program had begun before prior to
October 19, 2015.

“Inactive CCR surface impoundment” means a CCR surface impoundment in
which CCR was placed before but not after October 19, 2015 and still contains
CCR on or after October 19, 2015. Inactive CCR surface impoundments may be
located at an active facility or inactive facility.

35 Ill. Admin. Code § 845.120. The Board declined industry’s request to adopt a new

definition of de minimis units in Part 845, at least in part because it did not want to “create’ new
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language that was not in Part 257, which could create inconsistency. Second Notice Opinion and
Order at 14-15. In so doing, the Board appeared to recognize that such units may not be subject
to Part 845, just as such units are not subject to Part 257, because they are not “CCR surface
impoundments.” The Second Notice Opinion suggested that there is authority to determine such
units are not covered CCR surface impoundments subject to Part 845, and that operators of de
minimis units could—if necessary—petition for a variance or an adjusted standard from Part 845
if it disagrees with how the IEPA characterized a unit:

Regulatory relief mechanisms are available to owners and operators when they

disagree with an IEPA determination concerning whether a unit is a CCR surface

impoundment. In those instances, an owner or operator may seek an adjusted
standard or a variance from the Board
Id. at 14.

Following approval by the Joint Committee on Administrative Rules (*JCAR”), the Board
adopted Part 845 asfinal on April 15, 2021, with an effective date of April 21, 2021. See R 2020-
019, In the Matter of Standards for the Disposal of Coal Combustion Residuals in Surface
Impoundments: Proposed new 35 Ill. Adm. Code 845, Illinois Pollution Control Board's Final
Order Adopted Rule (Apr. 15, 2021) (“Final Order”).

H. The Violation Notices

SIPC has received, over the course of the past three years, three VNs from IEPA that are

relevant to this Petition.*%4

014 By a |etter dated July 3, 2018, IEPA also issued a VN to SIPC pursuant to Section 31(a)(1) of the Act
(Violation Notice No. W-2018-00041), alleging violations of groundwater quality standards for various
constituents based on groundwater sampling at monitoring wells surrounding or near former Emery Pond.
As discussed supra, SIPC closed former Emery Pond by removal pursuant to an |EPA-approved closure
compliant with Part 257-and-Part-845, and it is not included in this Petition.

22



Electronic Filing: Received, Clerk's Office 09/02/2021

1. The Pond VNSs.

On July 28, 2020, IEPA issued VN No. W-2020-00046 (the “Initia Fee VN”) to SIPC
alleging that SIPC failed to pay initial fees for current and former ponds at Marion Station that
IEPA alleged were CCR surface impoundments that had not completed closure by the effective
date of the lllinois CCR Act. See IEPA Violation Notice W-2020-00046 (July 28, 2020), attached
as-Ex. 20. Specifically, the VN alleged that SIPC had not paid initial fees for Ponds 1, 2, 3, 4, 6,
A-1, B-3, and South Fly Ash Pond. Relevant to this Petition, SIPC explained inresponseto IEPA’s
VN that Ponds 3, 4, 6, B-3, and South Fly Ash Pond do not meet the definition of a“CCR surface
impoundment” under the Illinois CCR Act, including because they are de minimis ponds. SIPC
proposed, but 1EPA rejected, terms for acompliance commitment agreement to resolve the aleged
violations. For the three ponds, al no longer in operation and at issue in the VN but not this
Petition—Ponds 1, 2, and A-1, SIPC deniesthey are regulated CCR surface impoundments™ but
isstill discussing them with IEPA.

On December 16, 2020, IEPA issued another VN, No. W-2020-00087 (the “Annua Fee
VN"), this time alleging that SIPC failed to pay annual fees as required by the Act for the same
current and former ponds at issuein VN No. W-2020-00046. See |EPA Violation Notice W-2020-
00087 (Dec. 16, 2020), attached-as-Ex. 21. Again, SIPC responded, denying the allegations but
proposing terms for a compliance commitment agreement to resolve the alleged violations. 1EPA
again rejected SIPC's proposal. SIPC remains in active negotiations with IEPA regarding the

alegationsin the Annual Fee VN.

415 gIPC has explained to IEPA in response to the VN why the other three ponds are not regulated CCR
surface impoundments: former Ponds 1 and 2 temporarily contained, when in operation, beneficially used
CCR, as discussed above, and water, and CCR was removed from Pond A-1 before October 2015.
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Asdiscussed infra at Part [11.A, SIPC believes the history of the De Minimis Units, alone,

makes clear that they are not CCR surface impoundments and should not be subject to the

requirements of Part 845. In addition, |IEPA requested, and SIPC agreed, that SIPC complete a
pond investigation pursuant to an agreed protocol designed to yield information related to whether
the five De Minimis Units at issue in this Petition qualify as excluded de minimis units. The
investigation ts-was intended to gather information related to the extent and composition of the

sediments in the De Minimis Units.

The pond investigation involved (1) completion of a bathymetric survey to determine the

amount of sediments below water in the De Minimis Units (with the exception of former Pond B-
3, which no long holds water); and (2) analysis of pond sediments to determine whether and to
what extent they contain CCR. At the request of IEPA, soil borings were aso taken from the
berms associated with Ponds 3 (including 3A), B-3, and 4.%° Field work and data collection was
completed by Hanson Engineering, Inc. Haley & Aldridge analyzed the results and authored the
report. SIPC provided an initial version of that report to IEPA on August 6, 2021. H&A

16 |EPA also requested that borings be taken from former Pond A-1 (which is not part of this Petition) and
former Pond B-3. As discussed supra at 13, SIPC was unable to collect either of those borings because
bedrock was encountered at the surface of former Pond A-1 (confirming no CCR present) and the

designated boring area of Pond B-3 was inaccessible. See Pond Investigation Rep., Ex. 29 &t 6.
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subsequently updated the report following a call with IEPA, including to address guestions raised
by IEPA, and that updated version is the version attached as Ex. 29.

As discussed supra at Part C.1., the results of the pond investigation confirm that the De

Minimis Units are not CCR surface impoundments under Part 845 (or under Part 257). As

discussed infra, the results of that investigation also confirm that the De Minimis Units do not

have a material adverse effect on groundwater at Marion Station. In short, the Pond Investigation

Report confirms that (1) only a fraction of the relatively thin sediment layer present in the De

Minimis Units is CCR material; (2) the De Minimis Units are the type of “de minimis units’ the

U.S. EPA explicitly excluded from regulation under Part 257 (see infra at Part A.l.); and (3)

regulating the De Minimis Units under Part 845 is not necessary for the protection of human health

or the environment.

2. The Landfill VN.

As discussed supra at Part 11.C.2, by letter dated March 20, 2020, IEPA issued a VN to
SIPC pursuant to Section 31(a)(1) of the Act, No. L-2020-00035 (the “Landfill VN”), alleging
SIPC’ s failure to comply with various requirements of Illinois landfill regulations in its operation
and management of the Former Landfill. See 2020 Landfill VN, Ex. 16. Specifically, IEPA alleged
violations of Part 811's intermediate and final cover requirements, Parts 815 and 812's
requirementsfor filing an IFR, Part 811’ s requirements related to final slope and stabilization, and
Part 811 groundwater monitoring requirements. Nowhere in that VN did IEPA alege violations
of—or even reference—Part 257, the lllinois CCR Act, or Part 845.

SIPC denied the alegations in the VN but provided certain requested information to IEPA
and, in December 2020, submitted a proposed plan to close the Former Landfill in compliance

with Parts 811 and 815. In March 2021, nearly three months after receiving SIPC’s proposed
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landfill closure plan, an IEPA representative for the first time informed SIPC of a new position
that the Former Landfill was regulated by and required to close pursuant to Part 845, rather than
pursuant to the lllinois landfill regulations under which the Former Landfill had been operating for

decades (and under which IEPA had issued the VN). Subsequently, IEPA withdrew the Landfill

VN viaaletter dated May 6, 2021. As set forth herein, SIPC disagrees with IEPA’s new position

l. Requested Relief

Through this petition, SIPC requests a finding of inapplicability from the Part 845
requirements for the De Minimis Unitsand the Former Fly Ash Holding Unitsor, inthe alternative,
an adjusted standard exempting the De Minimis Units and the Former Fly Ash Holding Unitsfrom
the requirements of Part 845.

1. REQUEST FOR FINDING OF INAPPLICABILITY.

The Board has recognized that a Petition for an adjusted standard can, in the alternative,
seek afinding of inapplicability from the regulation at issue. See AS 2009-003, In the Matter of
Petition of Westwood Lands, Inc. for an Adjusted Sandard from Portions of 35 Ill. Adm. Code
807.14 and 35 Ill. Adm. Code 807.104 and 35 Ill. Adm. Code 810.103 or, in the Alternative, a
Finding of Inapplicability, Opinion and Order of the Board (Oct. 7, 2010) (granting request for a
finding of inapplicability from solid waste regulations); AS 2004-002, In the Matter of Petition of
Jo’Lyn Corporation and Falcon Waste and Recycling Inc. for an Adjusted Sandard from 35 III.
Adm. Code 807.103 and 35 Ill. Adm. Code 810.103, or in the Alterative, a Finding of
Inapplicability, Opinion and Order of the Board (Apr. 7, 2004) (granting arequest for afinding of
inapplicability from solid waste regulations). Such relief is appropriate here on the basis that none

of the units at issue are CCR surface impoundments subject to Part 845, as set forth further below.
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A. The DeMinimis Units Are Not Subject to Part 845.

Part 845 is clear that it only regulates “CCR surface impoundments.” The regulation’s
“Scope and Purpose” section specifies that Part 845 applies to “owners and operators of new and
existing CCR surface impoundments,” 35 Ill. Admin. Code § 845.100(a), and “inactive CCR
surface impoundments at active and inactive electric utilities or independent power producers.”
Id. § 845.100(b). As discussed below, none of the units at issue are CCR surface impoundments,
new or existing CCR surface impoundments, or inactive CCR surface impoundments, and
therefore, none of the current and former ponds at issue are covered by Part 845.

1. The De Minimis Units Are Not “CCR Surface |mpoundments.”

As discussed below, the De Minimis Units are not “CCR surface impoundments’ as
defined in Part 257 or Part 845. Both Part 257 and Part 845 define a CCR surface impoundment
as “a natural topographic depression, man-made excavation, or diked area, which is designed to
hold an accumulation of CCR and liquids, and the unit*23 treats, stores, or disposes of CCR.” 40
C.F.R. § 257.53 (emphasis added); see also 35 Ill. Admin. Code § 845.120-(emphasis-added).
None of the De Minimis Ponds meet this two-part definition, which focuses on the present

function of an impoundment as of the effective date of Part 257.*%8

217 part 845 substitutes “ surface impoundment” for “unit,” but this works no substantive change. 35 II1.
Admin. Code § 845.120

318 part 257, upon promulgation, did not impose any requirements on any CCR surface impoundments that
no longer existed or had closed before the rule' s effective date—i.e., those that no longer contained water
and could no longer impound liquid. Final Rule, Ex. 17 at 21,343. Whether a unit met the definition of
CCR surface impoundment depended on what waste was managed in the unit as of October 19, 2015. The
court’s decision in Util. Solid Waste Activities Grp. v. Envtl. Prot. Agency, 901 F.3d 414 (D.C. Cir. 2018)
("USWAG") reversed and remanded the federal rules to the U.S. EPA to regulate any ash pond that was a
“legacy pond,” which is an inactive CCR surface impoundment at a closed or no longer operating facility.
The USWAG decision described the risks posed by legacy ponds as risks associated with open, wet ponds
that were not closed. See USWAG, 901 F.2d at 432—33. The USWAG decision’s remand did not speak to
ponds at active facilities that contained de minimis CCR or could no longer contain water and impound
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As discussed above, the De Minimis Units are not presently designed to—and do not—
hold a necessary accumulation of CCR and liquids. To the extent they ever did, they have not
done so sincelong before October 19, 2015. Accordingly, the De Minimis Units do not fall within
the first part of the definition of CCR surface impoundment. And none of the De Minimis Units
currently treat, store, or dispose of CCR, and (to the extent they ever did) have not done so since
October 19, 2015, as required by the second part of the definition of CCR surface impoundment.
The De Minimis Units therefore fall outside the plain language of the definition of “CCR surface
impoundment” and, consequently, Part 845.

The fact that certain of the De Minimis Units may have received historic, largely indirect,
discharges of CCR does not bring them within the definition of a “CCR surface impoundment.”
To the contrary, both the history and the current condition of the De Minimis Units makes-make
clear that they are the-precisely the type of de minimis unitsthat the U.S. EPA intended to exclude
from the definition of CCR surface impoundment in Part 257 and which, accordingly, should aso
be excluded from Part 845 under the same definition.

In its preamble to the Final Rule, U.S. EPA stated that

The Agency received many comments on the proposed definition of CCR surface

impoundment. The majority of commenters argued that the definition was overly

broad and would inappropriately capture surface impoundments that are not

designed to hold an accumulation of CCR. Commenters were concerned that the

proposed definition could be interpreted to include downstream secondary and
tertiary surface impoundments, such as polishing, cooling, wastewater and holding

ponds that receive only de minimis amounts of CCR.

Final Rule, Updated Ex. 17 at 21,357.

liquid as of the effective date of the rule. Accordingly, the USWAG decision did not order U.S. EPA to
regulate units like the De Minimis Units or the Former Fly Ash Holding Units.
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In response to those concerns, U.S. EPA reviewed the risk assessment on which Part 257
was based “to determine the characteristics of the surface impoundments that are the source of the
risks the rule seeks to address.” 1d.

Specificaly, these are units that contain a large amount of CCR managed with

water, under a hydraulic head that promotes the rapid leaching of contaminants. . .

. EPA agrees with commenters that units containing only truly *‘de minimis’

levels of CCR are unlikely to present the significant risks thisruleisintended to

address.

Id. (emphasis added).

Accordingly, U.S. EPA amended the definition of CCR surface impoundment in the Final
Rule “to clarify the types of unitsthat are covered by the rule’: “anatural topographic depression,
man-made excavation, or diked area, which is designed to hold an accumulation of CCR and
liquids, and the unit treats, stores, or disposes of CCR.” Id. (emphasis added). The intent of the
amendment wasto implement U.S. EPA’ sdetermination, as described in Part 257’ s preamble, that
de minimis units would be excluded from Part 257 requirements. U.S. EPA’s amended definition
is, as noted above, the same definition used in Part 845. See 35 I1I. Admin. Code § 845.120.

In making the change, U.S. EPA noted that it “agrees with commenters that relying solely
on the criterion from the proposed rule that the unit be designed to accumulate CCR could
inadvertently capture units that present significantly lower risks, such as process water or cooling
water ponds, because, athough they will accumulate any trace amounts of CCR that are present,
they will not contain the significant quantities that give rise to the risks modeled in EPA’s
assessment. By contrast, units that are designed to hold an accumulation of CCR and in which

treatment, storage, or disposal occurs will contain substantial amounts of CCR and consequently

are apotentially significant source of contaminants.” Final Rule, Updated Ex. 17 at 21,357.
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The lllinois CCR Act and Part 845 both incorporate Part 257’ s definition of “ CCR surface
impoundment,” with the amended language that implemented EPA’s determination that de
minimis units would not be considered regulated surface impoundments. Thus, Part 845 and the
[llinois CCR Act do not apply to de minimis units.

The Board declined to “create’” a new definition of “de minimis,” as it is not expressly
defined in Part 257, but that decision did not mean that de minimis units would be covered under
Part 845. Second Notice Opinion and Order at 14-15. Indeed, that decision was based at least in
part on concerns about assuring conformity with U.S. EPA’srule. 1d. at 15. And Part 257 does
not apply to de minimis units as such units are described by U.S. EPA, including in the Preamble
to its final CCR rule. See Final Rule, Updated Ex. 17 at 21,357. Consistently, the Board aso
implicitly recognized initsdiscussion of defining de minimisunitsthat IEPA might make decisions
about whether aunit qualifies as an excluded de minimisunit, and, if acompany disagreed, it could
chose to seek relief from the Board, including, for example, an adjusted standard. Second Notice
Opinion and Order a 14. 1EPA, and the Board, may determine that a unit is de minimis and thus
not regulated because the regul ations do not apply to such units under the identical “CCR surface
impoundment” definitions in Part 257 and Part 845. Here, for the reasons set forth below, SIPC
asks the Board in the first instance**2 to determine that the De Minimis Units are not regul ated
CCR surface impoundments.

Fhe-Both the Pond Investigation Report and the history of the De Minimis Units outlined

above shows that they do not “contain a large amount of CCR managed with water, under a

hydraulic head that promotes the rapid leaching of contaminants.” Final Rule, Updated Ex. 17 at

419 A5 set forth below, if the Board deniesthis request, SIPC asks the Board for an adjusted standard with
respect to the De Minimis Units.
30



Electronic Filing: Received, Clerk's Office 09/02/2021

21,357; Pond Investigation Rep., Ex. 29. To the extent any of the De Minimis Units ever received
discharges of CCR, the discharges were mostly indirect, either from pond overflow or process
waste water. The only De Minimis Unit that is known to have received direct wastewater
discharges of CCR—Pond B-3**2—likely only did so for short periods of time, has not received
any CCR for decades, and isno longer ableto containwater. Seesupraat Part 11.C.1. Accordingly,
none of the ponds at issue ever contained “significant quantities’ or “substantial amounts’ of CCR.
Further, all of the De Minimis Units have been cleaned of debris since Marion Station switched to
fully dry handling of fly ash, and those cleanings would have removed any CCR that would have
accumulated in them as a result of historic operations. As aresult, the De Minimis Units smply

do not present the “significant risks’ Part 257, and Part 845, are intended to address.

This conclusion is bolstered by the results and analysis set forth in the Pond Investigation
Report. As summarized in that report, Haley & Aldridge reviewed extensive information relating
to the De Minimis Units, including bathymetric survey results, results of analyses of pond

sediments, and results of a polarized light microscopy (“PLM”) analyses, which characterize the
fraction of CCR in sediment samples. Based on that information, Haley & Aldridge determined

that the De Minimis Units contain on average less than 2 feet of total sediments. Of that |ess than
two feet, Haley & Aldridge determined that the average fraction of CCR materials in the De
Minimis Units was approximately 40 percent. Pond Investigation Rep., Ex. 29 at 13. In other
words, the De Minimis Units contain only asmall amount of sediment, and only afraction of those
sediments appear to contain CCR materials. Haley and Aldridge accordingly concluded that “these
results are consistent with what we understand to be the function of [the De Minimis Units], which

520 \While the South Fly Ash Pond was designed to receive direct discharges of CCR, it never did receive
direct discharges of CCR. Seesupra at §8-9.9:
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generally did not receive direct discharges of CCR materias, were not designed to hold an
accumulation of CCR and water, and have not been used for the treatment, storage and disposal of

CCR.” Pond Investigation Rep., Ex. 29 at 7.

Haley & Aldridge aso contrasted the volume and type of pond sediments in the De

Minimis Units with the characteristics of a “typical” CCR surface impoundment that is used to
treat, store, or dispose of CCR. As discussed in the Pond Investigation Report, the volume of
sedimentsin such CCR surfaceimpoundments generally is greater than 50 percent of pond volume.
In contrast, the volume of sediments in the De Minimis Units ranged from 8.2 percent (Pond 6) to
13.3 percent (Pond 3A). Similarly, the total volume of sediments in the De Minimis Unitsis far
smaller than one would expect to seein a CCR surface impoundment used for the trestment storage
or disposal of CCR. See Pond Investigation Rep., Ex. 29 at 7. These results further bolster the
conclusion that the De Minimis Units are not CCR surface impoundments as defined in Part 257
(or Part 845).

Further, and as discussed infra at 44, Haley & Aldridge reviewed multiple years of

groundwater monitoring data collected by SIPC and determined that any CCR that is in the De
Minimis Units has not had any appreciableimpact on groundwater at SIPC. See Pond Investigation
Rep., Ex. 29 at 26; see also Updated Bradley Op., Updated Ex. 28 at 21. Dr. Bradley concurs

with this conclusion and determines that the De Minimis Units do not pose appreciabl e risk—and

are therefore not the type of units intended by regulated by Part 257 or Part 845—based on her

review of the Pond Investigation Report and her own review of Site groundwater monitoring data
and pond histories. Updated Bradley Op., Updated Ex. 28 at 21-22. Asdiscussed by Dr. Bradley
in her updated report, the De Minimis Units are precisely the types of de minimis units that EPA

sought to exclude from regulation under Part 257 because they do not *present the significant
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risks [Part 257] is intended to address.” Final Rule, Updated Ex. 17 at 21,357. They should

likewise be excluded under Part 845, as discussed below.

Given that the De Minimis Units are not CCR surface impoundments under Part 257, the
Board should find that they also are not covered by Part 845. As noted above, the definition of
“CCR surface impoundment” is identical in both Part 257 and Part 845, and plainly excludes the
De Minimis Units. As a practical matter, it would be anomalous to say the least that the same
words mean something different in Part 845 and that a unit is subject to Part 845 but excluded by

Part 257 under the same rule language. Part 257 clearly excludes units such as the De Minimis

Units. Further, the administrative record is clear that the legislature, IEPA, and the Board in
adopting the same definition of “CCR surface impoundments’ as Part 257, all intended for Part
845 to regul ate the same universe of “ CCR surface impoundments” as Part 257. See, e.g., R 2020-
019, In the Matter of Sandards for the Disposal of Coal Combustion Residuals in Surface
Impoundments. Proposed new 35 IlI. Adm. Code 845, IEPA Responses to Pre-Filed Questions

(Aug. 3, 2020) (“IEPA Responses’), attached as-in relevant part as Updated Ex. 22 at 7-8 (“Itis

the Agency’ s position that the same universe of CCR surface impoundments [that is regul ated by
Part 257] is intended to be regulated by Part 845.”); id. at 17 (“CCR surface impoundments not
subject to Part 257, are not subject to the requirements of Part 845. (Agency Response)”); R 2020-
019, In the Matter of Sandards for the Disposal of Coal Combustion Residuals in Surface
Impoundments:. Proposed new 35 I11. Adm. Code 845, Hearing Transcript (Aug. 11, 2020), attached
as-Ex. 23 at 43-44 (Q: “[M]y question was is Part 845 intended to apply to the same ponds that
are subject to requirements under Part 257 given that they both define CCR surface impoundments

in an identical fashion?’” A: “In the Agency’s opinion, they will be the same ones.”); Final Order;
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at 8 (noting that “many of the technical el ementsrequired of owners and operators of CCR surface
impoundments are already required under federal law.”).

Indeed, to the extent IEPA had desired to deviate from Part 257 for the scope of units of
covered by Part 845, it admitted that it did not conduct its own risk assessment or otherwise gather
evidence that would support doing so. See, e.g., |IEPA Responses, as-Updated Ex. 22 at 55 (Q:
“Are you familiar with the Risk Assessment performed by U.S. EPA when it finalized the 2015
Federal CCR Rule?’ A: “No.”); R 2020-019, In the Matter of Standards for the Disposal of Coal
Combustion Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845, First
Supplement to IEPA Pre-Filed Responses (Aug. 5, 2020), attached-as-Ex. 24 at 37-38 (admitting
that IEPA did not perform its own risk assessment and IEPA relied upon U.S. EPA’S risk
assessment “to the extent that USEPA’s risk assessment was used by USEPA to develop the
requirements of Part 257”). There is no question, then, that the De Minimis Units are excluded
from regulation under both Part 257 and Part 845.

2. The De Minimis Units Are Not Existing or Inactive CCR Surface
| mpoundments.

The De Minimis Units also do not fall within the definition of “existing CCR surface
impoundment” or “inactive CCR surface impoundment” under either Part 845 or Part 257. Asan
initial matter, under either regulatory scheme, a unit cannot be an “existing CCR surface
impoundment” or an “inactive CCR surface impoundment” unless it is first a “CCR surface
impoundment” which, as discussed above, the De Minimis Unitsare not. See, e.g., Second Notice
Opinion and Order;-_at 15 (“The Board notes that for an impoundment to be an inactive surface
impoundment, first it must be a CCR surface impoundment, which is defined in Section 845.120

asbeing designed to ‘hold CCR and liquid.”” (emphasisin original)). Furthermore, it isundisputed
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that none of the De Minimis Units“received” CCR or had CCR “placed” in them—other than any
small amounts that may have been incidentally deposited through indirect discharges, runoff, or
air—on or after October 2015. The De Minimis Units thus are clearly not “existing CCR surface
impoundments’ under Part 257 or Part 845.

The De Minimis Units are likewise not “inactive CCR surface impoundments.” Part 257
defines an “inactive surface impoundment” as a “CCR surface impoundment that no longer
receives CCR on or after October 19, 2015 and still contains both CCR and liquids on or after
October 19, 2015” 40 C.F.R. § 257.53. Part 845 similarly defines “inactive CCR surface
impoundment” as a “CCR surface impoundment in which CCR was placed before but not after

October 19, 2015 and still contains CCR on or after October 19, 2015.” 35 Ill. Admin. Code §

845.120. Thereis no dispute that CCR was never “placed” in the South Fly Ash Pond or Pond 6,
either before or after October 19, 2015. Those ponds plainly are not inactive CCR surface
impoundments. To the extent any CCR was ever “placed” in the Ponds 3, 4, or B-3 decades ago,
the historical record is clear that any historic receipt of CCR by those ponds was temporary and
intermittent in nature and of de minimis amounts of CCR not intended to be covered under Part
257 or Part 845. Accordingly, the De Minimis Units do not presently contain more than de minimis
amounts of CCR, which is not sufficient to meet the requirements for regulation as an inactive
CCR surface impoundment under either Part 257 or Part 845. Accordingly, the De Minimis Units

should not be regulated as inactive CCR surface impoundments under Part 257 or Part 845.
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B. The Former Fly Ash Holding Units Are Not Subject to Part 845.

1. The Former Fly Ash Holding Units Are Not CCR Surface |mpoundments,
Existing CCR Surface Impoundments, or Inactive CCR Surface
| mpoundments.

The Former Fly Ash Holding Units are likewise not “ CCR surface impoundments” subject
to Part 257 or Part 845. The Former Fly Ash Holding Units are—and have been since at |east the
early 1990s—dry and operated in conjunction with the on-site-_Former Landfill-,_which, in turn,
has been operated and regulated as an on-site, permit-exempt;-_landfill pursuant to 35 Ill. Admin.
Code Part 815 for decades. The Former Fly Ash Holding Units are not currently, and were not as
of October 19, 2015, “designed to hold an accumulation of CCR and liquids’ and accordingly, fall
outside of the plain definition of “CCR surface impoundment.” See supra at Part 111.A.1; see also
U.S. EPA, Comment Summary and Response Document. Hazardous and Solid Waste
Management System; Identification and Listing of Special Wastes, Disposal of Coal Combustion
Residuals from Electric Utilities; Proposed Rule, Vol. 3 (Dec. 2014), attached-as-Ex. 25 at 73
(“ CCR surface impoundmentsthat have been dewatered and are no longer ableto hold freeliquids’
prior to October 19, 2015 “are not subject to [Part 257].”).

Because the Former Fly Ash Holding Units are not CCR surface impoundments, they do
not fall within the definition of “existing” or “inactive CCR surface impoundments.” See supra at
Part I11.A.2 (relating to the De Minimis Units and emphasizing that in order to be regulated as an
existing or inactive CCR surface impoundment, the unit at issue must first be a “CCR surface
impoundment” within the meaning of Parts 845 and 257). The Former Fly Ash Holding Unitsalso
do not satisfy other key elements of the “existing” and “inactive” CCR surface impoundment

definitions.
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The Former Fly Ash Holding Units cannot be “existing CCR surface impoundments”
because they did not receive CCR after October 19, 2015. The Former Fly Ash Holding Units
cannot be “inactive CCR surface impoundments’ because, to the extent the units contained CCR
after October 19, 2015, the units did not contain water after October 19, 2015. The Former Fly
Ash Holding Units are thus plainly excluded from the Part 257 definition of “inactive CCR surface
impoundment,” which requires that an inactive unit contain CCR and water after October 19,
2015. See 40 C.F.R. 8 257.53. In promulgating its definition of an inactive CCR surface
impoundment, U.S. EPA noted that Part 257 “was designed to address units that pose the highest
level of risk: “units that contain a large amount of CCR managed with water, under a hydraulic
head that promotes the rapid leaching of contaminants.” Final Rule, Updated Ex. 17 at 21,357
(emphasis added). As aresult, U.S. EPA decided not to “impose any requirements on any CCR
surface impoundments that have in fact ‘closed’ before the rule's effective date [October 19,
2015]—i.e,, those [like the Former Fly Ash Holding Area Units] that no longer contain water and
can no longer impound liquid.” Id. at 21,343. As discussed above, the record is clear that the
legislature, IEPA, and the Board all intended for Part 845 to encompass the same universe of CCR
surface impoundments as Part 257. See supra at Part 111.A.1. Accordingly, because the Former
Fly Ash Holding Units are not regulated as inactive CCR surface impoundments under Part 257,
they aso should not be regulated as inactive CCR surface impoundments under Part 845.

2. The Former Fly Ash Holding Units Have Been Managed for Decades as a
Landfill, which Is Excluded from Regulation under Part 845.

The Former Fly Ash Holding Units are not subject to Part 845 for the separate reason that
they function (and have functioned for decades) as part of the Former Landfill, and both Part 257

and Part 845 make clear that CCR landfills are not surface impoundments. Part 257 specifically
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defines a CCR landfill asnot being a CCR surface impoundment: “ CCR landfill or landfill means
an area of land or an excavation that receives CCR and which is not a surface impoundment, an
underground injection well, a salt dome formation, a salt bed formation, an underground or
surface coal mine, or acave.” 40 C.F.R. § 257.53 (emphasis added). Part 257 likewise contains
separate and distinct requirements for CCR landfills and CCR surface impoundments. Compare,
e.g., 40 C.F.R. 8§ 257.70 with 40 C.F.R. 8 257.71 and 40 C.F.R. § 257.84 with 40 C.F.R § 257.83.
There is simply no question that the U.S. EPA intended to regulate CCR landfills separately from
CCR surface impoundmentsin Part 257,62

Part 845 islikewise clear that it does not regulate CCR landfills; the “ Scope and Purpose”

section states “this Part does not apply to landfills that receive CCR.” 35 Ill. Admin. Code §

845.100(h)_(emphasis added); see also IEPA Responses, Updated Ex. 22 at 6 (“A man-made

excavation where CCR is disposed could be a CCR surface impoundment or alandfill, but a landfill

that receives CCR is not a CCR surface impoundment.”) (emphasis added). The Board explicitly

declined to extend Part 845’ s reach to landfills and other unconsolidated piles of CCR during the
rulemaking, stating “that regulation of these unconsolidated coal ash fills and piles is beyond the
scope of [the Illinois CCR Act].” Second Notice Opinion and Order;-_at 12. Instead, the Board
opted to open a separate sub-docket to explore regulating CCR in landfills and unconsolidated coal
ashfillsand piles. 1d. IEPA agreed with the Board, taking the position that “limiting Part 845 to
CCR surface impoundments is necessary and appropriate.” R 2020-019, In the Matter of
Sandards for the Disposal of Coal Combustion Residuals in Surface Impoundments: Proposed

new 35 IlI. Adm. Code 845, IEPA Post-Hearing Comments (Oct. 30, 2020), attached-as-Ex. 26 at

621 As noted supra, the Former Landfill at Marion Station is not regulated pursuant to Part 257 because it
stopped receiving waste prior to October 2015. 40 C.F.R. § 257.53.
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10. There is no question that the Former Landfill—including the Former Fly Ash Holding Area
Units—at Marion Station operated as a landfill and has been regulated as a landfill for decades.
Seesupraat Part [1.C.2. Indeed, asrecently asMarch 2020, IEPA issued aV N to SIPC for alleged
violations of the lllinoislandfill regulations at the Former Landfill. Aspart of the Former Landfill,
the Former Fly Ash Holding Units cannot be subject to Part 845. Illinois landfill regulations,
consistent with Part 257 and Part 845, clearly state that alandfill is not a surface impoundment.*22

3. The Board Should Reject IEPA’s Apparent Position that the Historic

Presence of a CCR Surface Impoundment Converts a Landfill into a CCR
Surface Impoundment.

Finally, the Board should reject IEPA’s apparent new and convoluted argument that,
notwithstanding #-its regulation of the Former Landfill as a landfill for decades—including its
recent issuance of a VN asserting alleged violations of Illinois landfill regulations, the landfill
regulations do not apply, and the entire Former Landfill area, including the Former Fly Ash
Holding Units, is actually a CCR surface impoundment subject to Part 845.

|EPA’ s argument appearsto bethis: the Former Fly Ash Holding Unitswere once, decades
ago, used to store CCR and water. They no longer contain water and no longer receive CCR, but
the fact that they once did and appear on a map in the vicinity of the Former Landfill somehow
converts the (now closed) Former Landfill, which both SIPC and IEPA have recognized for
decadesisas landfill, into a CCR surface impoundment. Thisisanillogical and absurd result, and
one that runs directly contrary to the definition of “CCR surface impoundment” in Part 257, Part

845, and Illinoislandfill regulations.

+722 35 1], Admin. Code § 810.103 (“’ Landfill’ means a unit or part of afacility in or on which waste is

placed and accumulated over time for disposal, and that is not a land application unit, a surface

impoundment or an underground injection well.”); see also 35 Ill. Admin. Code § 810.104 (“For the

purposes of this Part and 35 Ill. Adm. Code 811 through 815, a surface impoundment is not a landfill.”).
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Asdiscussed supra, both Part 845 and the Illinois CCR Act incorporated Part 257’ s present

tense language in the-definition-their definitions of CCR surface impoundment. See supra at Part

[11.A.1. Those definitions must be construed to exclude units that have for decades operated as
part of alandfill. Inits preamble to Part 257, U.S. EPA made clear its intention to avoid exactly
this type of result:

EPA did not propose to require “closed” surface impoundments to “reclose.” Nor

did EPA intend, as the same commenters claim, that “literally hundreds of

previously closed . . . surface impoundments—many of which were properly

closed decades ago under state solid waste programs, have changed owners, and

now have structures built on top of them—would be considered active CCR

units.” Accordingly, the final rule does not impose any requirements on any CCR

surface impoundments that have in fact “closed” before the rule' s effective date—

i.e., those that no longer contain water and can no longer impound liquid.

Final Rule, Updated Ex. 17 at 21,343 (emphasis added).

Treating the Former Fly Ash Holding Units, and indeed the entire Former Landfill, as CCR
surface impoundments after years of regulating the area as a landfill thus flies in the face of U.S.
EPA’s stated intent not to regulate units that “now have structures built on top of them” and that
“no longer contain water and can no longer impound liquid.” Id. It aso contravenes the stated
intent of the legislature, IEPA, and the Board for Part 845 to apply to the same universe of “CCR
surface impoundments’ as Part 257. As a practical matter, it aso upends years of settled
expectations about the requirements for operation and closure, raising significant retroactivity and
fairness concerns for this not-for-profit cooperative and its owners. The Board should reject
I[EPA’s last-minute overreach and find that Part 845 does not apply to the Former Landfill,

including the Former Fly Ash Holding Units.**2

23 The Indiana Office of Environmental Adjudication recently rejected similar attempts by environmental

groups to argue that a portion of a former Duke Energy ash pond—which had been closed for decades—

was subject to Part 257, stating that “an impoundment’s regulatory status over three decades ago is not
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V. PETITION FOR AN ADJUSTED STANDARD.

If the Board declines to issue a finding of inapplicability and determines that the current
and former ponds at issue in this Petition are “ CCR surface impoundments,” SIPC requestsin the
aternative that the Board grant an adjusted standard from 35 Illinois Administrative Code Part 845
for the De Minimis Units and the Former Fly Ash Holding Units. When petitioned, the Board may
grant an adjusted standard from arule of genera applicability for persons who can justify such an
adjustment under the applicable statutory factors. 415 Ill. Comp. Stat. 5/28.1(a). As set forth
below, the requested adjusted standard is warranted here based on the factors set forth in Section
28.1, including consistency with Section 27(a). Accordingly, SIPC’'s request for an adjusted
standard for the De Minimis Units and the Former Fly Ash Holding Units should be granted.

A. Requlatory Standard.

Section 28.1 of the Act describes the factors the Board must consider in granting an
adjusted standard:

(c) If aregulation of general applicability does not specify alevel of justification
required of a petitioner to qualify for an adjusted standard[?]*°, the Board may
grant individual adjusted standards whenever the Board determines, upon adequate
proof by petitioner, that:

(1) factors relating to that petitioner are substantially and significantly different
from the factors relied upon by the Board in adopting the genera regulation
applicable to that petitioner;

(2) the existence of those factors justifies an adjusted standard;
(3) the requested standard will not result in environmental or health effects

substantialy and significantly more adverse than the effects considered by the
Board in adopting the rule of general applicability; and

relevant to determining whether it is currently subject to the Federal CCR Rule.” Inthe Matter of Objection
to the Issuance of Partial Approval of Closure/Post Closure Plan Duke Gallagher Generating Station Ash
Pond System, No. 20-S-J-5096 (OEA May 4, 2021), attached-asEx. 27 at 14.

2 Part 845 does not specify alevel of justification required to qualify for an adjusted standard.
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(4) the adjusted standard is consistent with any applicable federal law.

415 I1l. Comp. Stat. 5/28.1(c)(1)—4).

Any adjusted standard must also be “consistent” with subsection (@) of section 27 of the
Act, which provides that “the Board shall take into account the existing physical conditions, the
character of the area involved, including the character of surrounding land uses, zoning
classifications, the nature of the existing air quality, or receiving body of water, as the case may
be[?°2%], and the technical feasibility and economic reasonableness of measuring or reducing the
particular type of pollution.” 415 11l. Comp. Stat. 5/27(a).?*%

Asdiscussed below, granting the requested adjusted standard for the De Minimis Unitsand
the Former Fly Ash Holding Unitsisjustified by the factors set forth in Section 28.1 and consistent
with the factors set forth in Section 27.

B. The De Minimis Units.

1. SIPC Requests an Adjusted Standard Exempting the De Minimis Unitsfrom
al Provisions of Part 845.

To the extent the Board determines that the De Minimis Units are “CCR Surface
Impoundments” under Part 845, the Board should grant an adjusted standard from section 845.100
exempting the De Minimis Units from the requirements of Part 845. SIPC’ s proposed languageis

set forth infrain Part 1V.D.

2025 The physical conditions at Marion Station and character of the area involved, including the character
of surrounding land uses, zoning classifications, and the nature of the receiving body of water are discussed
supraat Part I1.A.

2126 The |llinois Court of Appeals has held that the Board's review is limited to the factors set forth in
Sections 27(a) and 28.1: “The Act setsforth the factorsthe Board is to consider when determining whether
to grant an adjusted standard. The Board lacks the authority to add to or rewrite the statutory factors.”
Emerald Performance Materials, LLC v. Ill. Pollution Control Bd., 2016 IL App (3d) 150526, 1 27.
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2. The Factors Relating to the De Minimis Ponds Are Substantially and
Significantly Different from the Factors and Circumstances on which the
Board Relied in Adopting Part 845.

In determining whether to grant an adjusted standard, the Board first considers whether the
factors relating to the Petitioner are significantly different from the factors considered in adopting
the regulation at issue (Part 845). See 415 Ill. Comp. Stat. 5/28.1(c)(1). Asdiscussed below, here
they are.

Likethe Part 257 rules relating to surface impoundments, Part 845 was intended to address
the risks posed by CCR surface impoundments that have resulted or are likely to result in
groundwater contamination:

The second purpose and effect of this regulatory proposal is to protect the

groundwater within the state of Illinois. The proposed rule contains a program for

groundwater monitoring and the remediation of contaminated groundwater
resulting from leaking CCR surface impoundments. Groundwater has an essential

and pervasive role in the social and economic well-being of Illinois, and is

important to the vitality, health, safety, and welfare of its citizens. This rule has

been developed based on the goals above and the principle that groundwater

resources should be utilized for beneficial and legitimate purposes . . . Its purpose

is to prevent waste and degradation of Illinois groundwater. The proposed rule

establishes a framework to manage the underground water resource to alow for

maximum benefit of the State.
IEPA Statement of Reasons, Ex. 18 a 10; see also id. at 34 (“The presence of [certain
contaminants that can be found in CCR] threatens groundwater as these contaminants are soluble
and mobile. When the CCR surface impoundments are not lined with impermeable material, these
contaminants may leach into the groundwater, affecting the potential use of the groundwater.”
(emphasis added)).

In its Second Notice Opinion, the Board likewise emphasized that “[a]mong the program’s

primary goals is protecting groundwater from contamination by CCR pollutants leaking from
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surface impoundments.” Second Notice Opinion and Order;-_at 1; see also id. a 3 (“In Illinois,
CCR has caused groundwater contamination and other forms of pollution that are harmful to
human health and the environment.”); id. at 41 (“[T]he installation and operation of a leachate
collection system in anew CCR surface impoundments serves the same purpose as in alandfill to
reduce the head on the liner to reduce the threat of groundwater contamination.”); id. at 48 (“The
Board finds that the proposed |eachate collection system provides additional groundwater protection
against the potential threats of contamination from new CCR surface impoundments, while allowing
the operation of the impoundmentsin compliance with Part 845.”).2%

In determining which types of CCR surface impoundments pose the risks that Part 845
seeks to address, Part 257 isinstructive-; both because of itsidentical definition of “CCR surface
impoundment” and the fact that IEPA did not perform any risk assessment of its own to support
its Part 845 proposal and, instead, modeled its proposa on Part 257, which was based upon U.S.
EPA’srisk assessment. In other words, because the |EPA-proposed and Board-adopted Part 845
rules were based upon Part 257, and IEPA never conducted a risk assessment, Part 845 too must
be based upon U.S. EPA’ srisk assessment. U.S. EPA was clear that it wastargeting for regulation
those “units that contain alarge amount of CCR managed with water, under a hydraulic head that
promotes the rapid leaching of contaminants.” Fina Rule, Updated Ex. 17 at 21,357.

The factors relating to the De Minimis Units are substantially and significantly different

than those that motivated U.S. EPA in Part 257, and al so the state legislature, IEPA, and the Board

in regulating CCR surface impoundments in Illinois with the aim of protecting Illinois

2221 The |llinois legislature also made clear that the Illinois CCR Act is intended to address and prevent
groundwater contamination caused by CCR surface impoundments. See 415 [II. Comp. Stat. 5/22.59(a)(3)
(“The Genera Assembly finds that . . . CCR generated by the electric generating industry has caused
groundwater contamination . . ..” (emphasis added)).
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groundwater. As discussed above, the De Minimis Units do not contain large amounts of CCR
under a hydraulic head that promotes rapid leaching of contaminants to groundwater. With the
exception of Pond B-3 (which no longer contains water or any CCR but, as discussed above, at
one time received very limited CCR during a handful of short periods), the De Minimis Units are
not known to have ever received direct wastewater discharges of CCR. To the extent the De
Minimis Unitsreceived historic, indirect discharges of CCR, the amounts of CCR werede minimis
in nature. Further, with the closure of Unit 4 and the former Emery Pond, all CCR generated at
the Station will be handled dry and none of the De Minimis Units will receive any future direct
discharges of CCR.

As ToxicologistLisa-Dr. Bradley explainsin her updated report;-attached-as-Ex-28, the
U.S. EPA determined de minimis units—like those at issue in this Petition—do not pose the risk
to groundwater, human health, or the environment that Part 257 (or Part 845) seeksto prevent. See
Opinien-of-Lisa-IN-Bradley,Ph-D—(“Updated Bradley Op.“);-, Updated Ex. 28 at 21.

These forgoing facts, alone, are sufficient to establish that the De Minimis Units do not

pose a similar threat to groundwater as the CCR surface impoundments that motivated Part 257

and Part 845. This conclusion is bolstered by the Pond Investigation Report. As described in the
report, Haley & Aldridge reviewed the results of shake tests taken of pond sediment samples, as
well as the results of Site groundwater monitoring wells, and determined that any potential
presence of CCR in the De Minimis Unit sediments should not be expected to cause and has not
had a material adverse impact on groundwater at the Site. See Pond Investigation Rep., Ex. 29 at

26; see also Updated Bradley Op., Updated Ex. 28 at 21-22. Thus, the requested adjusted standard
may be granted based upon this Petitior—Hewever—SIPC-expects-that-the resultsof the
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IERPAAMended Petition.

Another important difference between the De Minimis Units and the CCR surface
impoundments that drove Part 845 is the burden of compliance. During the rulemaking, |EPA
argued, and the Board agreed, that certain Part 845 requirements, including expedited timeframes
for compliance, were feasible and reasonable because units subject to Part 845 were also subject
to Part 257, and therefore, owners had yearsto devel op and implement compliance plans. See Fina
Order at 8-9. However, as discussed above, the De Minimis Units are not subject to Part 257, and
thus, there has been no need to undertake compliance actions under Part 257, such as groundwater
and location restriction assessments. Accordingly, the feasibility and cost of Part 845 compliance
for these De Minimis Units differs substantially from the units the Board anticipated would be
covered by Part 845, which were units subject to Part 257 and that already had years of Part 257
compliance activity that could be used to comply with Part 845.

3. The Factors Relating to the De Minimis Units—which Differ from those

Relied upon by the Board in Passing Part 845—Justify an Adjusted
Standard.

The factors unique to the De Minimis Units—namely that they are not subject to Part 257
and do not contain alarge quantity of CCR managed under a hydraulic head—justify the requested
adjusted standard. As discussed above, the De Minimis Units simply do not present the risks that

Part 845 was intended to address. And, as discussed below, regulation under Part 845 will be
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extremely costly and burdensome—for no meaningful environmental benefit. Accordingly,
SIPC’s adjusted standard is justified.

4. The Requested Adjusted Standard Will Not Result in Adverse
Environmental or Health Effects.

Asdiscussed above, the history of receipt of minimal, if any, direct CCR discharges makes
clear that the De Minimis Units have minimal amounts of CCR and, therefore, do not present the
types of risk to human health and the environment that Part 845 (and Part 257) seek to address.
Moreover, one of the De Minimis Units—Pond B-3—does not contain water, has not contained
water since 2017, and has previously been cleaned up, removing any CCR that remained in it. As
aresult, none of the De Minimis Units have the characteristics of the CCR surface impoundments
that drove therisksidentified by EPA’ srisk assessment that warranted pond regulation under Part

257—a substantial amount of CCR managed under a hydraulic head. The Pond Investigation

Report confirms this conclusion. See Pond Investigation Rep., Ex. 29. Accordingly, as discussed

above, Dr. Bradley has determined that the De Minimis Units are not expected to a have a
substantial or significant adverse threat to human health or the environment warranting regulation

under Part 845. Updated Bradley Op., Updated Ex. 28, at p—1121-22. As aresult, Petitioner’s

requested adjusted standard “will not result in environmental or health effects substantialy and
significantly more adverse than the effects considered by the Board in adopting” Part 845. 415 111.
Comp. Stat. 5/28.1(c)(3).

Finally, granting the adjusted standard will not leave the De Minimis Units unregul ated.
To the contrary, the De Minimis Units that still contain water and are now acting as storm water

ponds (Ponds 3 (including 3A), 4, 6, and the South Fly Ash Pond) have been and will continue to

be covered by Marion Station’s NPDES permit as part of the flow to permitted Outfall 002. See

a7
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2012 NPDES Permit, Ex. 13. Any groundwater impact from those storm water ponds, as well as
former Pond B-3, adso remains subject to Part 620 groundwater standards. Furthermore, as
discussed below, Pond 6 will be monitored and regulated as part of the Former Landfill area after
the landfill undergoes closure pursuant to Part 811.

5. The Requested Adjusted Standard Is Consistent with Federal Law.

As discussed above, the De Minimis Units are not regulated as existing CCR surface
impoundments or inactive CCR surface impoundments under Part 257. Accordingly, exempting
them from regulation under Part 845 is consistent with federa law. See 35 Ill. Adm. Code
104.406(i).

0. The Efforts Necessary for the De Minimis Units to Comply with Part 845
Are Not Economically Reasonable.

In evaluating a petition for an adjusted standard, the Board must take into account the
technical feasibility and economic reasonableness of reducing a particular type of pollution. 415
lIl. Comp. Stat. 5/27(a). Extremely high costs of controlling a particular pollutant have been

determined to be economically unreasonable.*2

A treatment or control technology is not
economically reasonable if it would not significantly improve environmental conditions or

increase the aesthetic or recreationa value of the receiving water body, especialy given high

2328 EPA v. Pollution Control Bd., 308 I1l. App. 3d 741, 752 (2d Dist. 1999) (upholding Board's finding
that compliance would be economically unreasonable where “[a]ccording to the uncontested figures
Swenson presented, the cost of installing apowder coating system would be morethan 15 timesthe average
control cost the Board historically has used to measure reasonableness’); see also Granite City Div. of Nat.
Seed Co. v. Ill. Pallution Control Bd., 155 Ill. 2d 149, 183 (1993) (“The Act specificaly provides for
variance and adjusted standard procedures by which the Board may relieve a discharger from compliance
with its environmental control standards upon a showing of unreasonable economic or individua
hardship.”).
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associated implementation costs. 2 As discussed below, compliance with Part 845 is not
reasonable for the De Minimis Units, which pose little to no risk to the environment and which
will continue to be monitored and regulated pursuant to Marion Station’s NPDES Permit and Part
620 groundwater regulations.

Requiring SIPC to comply with Part 845 for the De Minimis Units, including for operation
and closure, would require SIPC to incur substantial costs to mitigate risks that do not exist,>%
including costs to do the following:

* Peform location restriction demonstrations including certification for each De
Minimis Unit (35 Ill. Admin. Code 88§ 845.300-340);

» Perform ahydrogeological siteinvestigation for each De Minimis Unit (35 Ill. Admin.
Code § 845.620);

* Instal a groundwater monitoring system for each De Minimis Unit and collect
groundwater monitoring data on at least a quarterly basis for at least 5 years with the
potential to reduce the frequency to semiannually thereafter (35 Ill. Admin. Code §
845.650);

* Prepare a hazard potentia classification assessment and certification (35 Ill. Admin.
Code § 845.400(a)(2));

e Prepare a structura stability assessment and certification (35 Ill. Admin. Code 8§
845.450(c));

* Prepare a safety factor assessment and certification with the operating permit
application and subsequent annual inspections (35 111. Admin. Code § 845.460(b));

* Prepare a fugitive dust control plan and certification with the operating permit
application and subsequent annual inspections (35 I1l. Admin. Code § 845.500(b)(7));

* Closetheunitsin place or by removal (35 Ill. Admin. Code § 845.710); and

2429 See e.g., R 1981-024, In the Matter of Proposed Water Quality Sandard for Wood River (Olin, East
Alton), Proposed Rule First Notice Order and Opinion of the Board, at 6 (Nov. 12, 1982); PCB 2009-038,
Ameren Energy Generating Co. v. IEPA, Order and Opinion of the Board, at 42 (Mar. 18, 2010).
2930 As mentioned above, because the De Minimis Units are not subject to Part 257, none of these actions
have been undertaken to date and al compliance costs would be attributed to Part 845.
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e Perform numerous other assessments and analyses (see, e.g., 35 Ill. Admin. Code 8§
845.510(c)(3), .530, .540).25L

Many of these regquirements make no practical sense as applied to the De Minimis Units,
one of which (Pond B-3) was cleaned and closed years ago, another of which (Pond 6) will be
addressed as part of the landfill closure under the Part 811 landfill requirements, and all of which
received and contain little, if any, CCR. Such units simply do not cause ahazard, risk of structural
instability, or contain material that could contribute fugitive dust, for example.

Compliance with Part 845 would also require that SIPC either retrofit or close the De
MinimisUnits. See351ll. Admin Code. 88 845.700-.770. However, SIPC plansto continue using
Ponds 3, 6, 4, and the South Fly Ash Pond into the foreseeabl e future for storm water management
at Marion Station. Accordingly, SIPC must either close those ponds by removal and then rebuild
them as storm water basins, or retrofit them by cleaning them and installing a liner. Due to the
additional exorbitant costs of dredging and installing linersin Ponds 3, 4, 6, and the Fly Ash Pond,
closure by removal is the least costly, technically feasible alternative. As discussed below, that
“least costly” aternative would still cost SIPC at-teast-nearly $8-mition-to-$10:.5-15 million in
capital costs (with little to no environmental benefit). See Supp. Liss Dec., Ex. 9-a-1830 at 1 6.
This does not include the cost of constructing new storm water basins as needed to replace the De
Minimis Units. Id. a-$29-

The costs inherent in Part 845 compliance are exacerbated by the fact that the De Minimis

Units are not and have not been subject to Part 257. Accordingly, compliance with Part 845

2831 Dye to the prescriptive nature of Part 845, technically feasible compliance aternatives to meet the

requirements of Part 845 are very limited.
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deadlines would, in some cases, be infeasible and, in many cases, more costly on the aggressive
timeline adopted in Part 845, which assumed prior Part 257 compliance activity.

Andrews Engineering has performed a preliminary analysis of the costs of compliance
associated with major components of Part 845 and conservatively estimates that closing the De

Minimis Units pursuant to Part 845 would cost SIPC at least $8M-te-$10.5M-14.85 miillion in

capital and other upfront costs ees
at-east-and nearly $100,000 per year in annual O& M costs (not including inflation) for a minimum
of three years*22 Liss Dec., Ex. 9 at §48118. In contrast, SIPC calculated the operating and
maintenance costs of compliance with Marion Station NPDES permit requirements and Part 620
for the De Minimis unitsto be approximately $286,750 per year for three years22 Thisannual cost
covers electrical and mechanical maintenance, power to operate the on-site pump system, pond
maintenance, and sampling both the outfalls and groundwater monitoring wells.

This significant cost differential is not reasonable on its face, considering the minimal (if
any) benefit conferred by compliance with Part 845. Moreover, should SIPC be required to comply
with Part 845 for the De Minimis Units, significant adverse consequences could occur for those

who already live in low-income rura Illinois communities. SIPC is a not-for-profit electric

222 This does not include the cost of constructing new storm water basins as needed to replace the De
Minimis Units. This also does not include the costs of expediting work to meet Part 845's stringent
deadlines, which-or alternative Board-ordered deadline, whichever may netevenbepessibleatthisiuncture
ghven-that-the-apply. The De Minimis Units are not subject to Part 257 and, thus, no Part 257 compliance
activities have been performed although Part 257 coverage and related compliance activities were assumed
by the Board in setting the Part 845 compliance deadlines for covered units. This also does not include
additional coststhat may beincurred dueto potential ambiguitiesin the rules- and does not include all plant
personnel time.

33 SIPC will have to continue paying these operational costs even if the De Minimis Units are
closed under Part 845 and then replaced with storm water basins. Accordingly, the Part 845-related
O&M costs that would apply if SIPC were reguired to close the units under Part 845 would be on

top of SIPC’s routine operational O& M costs for storm water management.
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cooperative owned directly by its members., serving customers and businesses in more than twenty
southernmost counties of Illinois. SIPC is defined as a “Small Business’ by the U.S. Small
Business Administration, but it is the largest taxpayer in Williamson County.

SIPC iscurrently ineligible to borrow subsidized funds to pay the costs required to comply
with Part 845. When the costs of running its business suddenly increase, for example, to comply
with Part 845, SIPC’ s aready stretched working capital (short-term commercial paper at National
Rural Utility Cooperative Financing Corporation) must be stretched even further to cover the costs.
If the new costs are greater than the available working capital, SIPC will be forced to borrow on a
short-term line-of-credit and possibly from an unsecured borrowing source at higher rates until
such time as it can retire the borrowings from future member rates. SIPC will be forced to pass
along all costs of meeting these new requirementsto its member-owners. SIPC’s member-owners
have “full requirement” wholesale power requirements contracts, which means they must buy
100% of their energy needs from SIPC. They cannot go to an aternative supplier for lower cost
energy. To leave SIPC, member-owners would have to pay prohibitively significant exit costs.
For decades, SIPC’s reliable, affordable electricity has been one of the key drivers of economic
growth and prosperity in these communities. Increased costs of electric energy, particularly in
rural areas served by cooperatives, will have negative impacts on rural economic development and
jobs. In cases where small businesses like SIPC are affected, Section 27(a) requires the Board to
consider and apply economically reasonable ways to minimize pollution and a so mitigate impacts
to facilities that can least afford them. 415 Ill. Comp. Stat. 5/27(a).

Not only are the capital and operating costs associated with Part 845 compliance
significant, compliance with Part 845 would not provide any meaningful benefit to human health

or the environment because, as discussed above, the de minimis units do not present the magnitude
52



Electronic Filing: Received, Clerk's Office 09/02/2021

of risk that warranted regulation under Part 257 and Part 845. Thisis especidly true given that
the units would remain subject to applicable NPDES permit and Part 620 standard requirements.
Accordingly, any minimal benefit from layering on another set of onerous requirements under Part
845 would be dwarfed by the extreme costs of compliance for SIPC and its members.

Finally, there is nothing in the Part 845 rulemaking record to combat the conclusion that
Part 845 is not economically reasonable as applied to current and former ponds at issue in this
petition. [EPA did not perform its own economic reasonableness analysis of the Part 845
rulemaking but instead relied on U.S. EPA’s technical feasibility and economic reasonableness
determination in Part 257. IEPA simply concluded “siee-because “ owners and operators of CCR
surface impoundments are aready subject to 40 CFR 257, many of the technical and economic
requirements applicable to owners and operators in the proposed Part 845 are aready required
under federal law.” IEPA Statement of Reasons, Ex. 18 at 33-34. Part 257, however, only applies
to CCR surface impoundments that contained a significant (not de minimis) amount of CCR and
liquids as of October 19, 2015. U.S. EPA did not consider units such as the De Minimis Unitsin
promulgating Part 257, and therefore, neither did IEPA’s proposal or the Board in promulgating
Part 845.2%3 Moreover, because they are not subject to Part 257, the De Minimis Units are not
already subject to “many of the technical and economic requirements applicable to owners and

operatorsin the proposed Part 845.” IEPA Statement of Reasons, Ex. 18 at 33-34. In other words,

neither IEPA nor the Board determined that Part 845 was economically reasonable as applied to

the De Minimis Units (or, as discussed below, the Former Fly Ash Holding Units).

284 The Board requested an analysis from the Department of Commerce and Economic Opportunity, but

none was performed. Second Notice Opinion and Order-_at 8.
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In short, the costs of Part 845 compliance are significant, and any additional benefits to
human health and the environment are minimal, if any. Compliance with the requested relief,
aternatively, would allow SIPC to continue to manage plant discharges and storm water in the De
Minimis Units without causing adverse impacts to human health or the environment and without
incurring additional O&M or capital cost that will have to be passed aong to SIPC’s members.
Compliance with Part 845 is economically unreasonable-, and SIPC’s request for an adjusted
standard should be granted.

C. The Former Fly Ash Holding Units and Pond 6

1. SIPC Requests an Adjusted Standard Exempting the Former Fly Ash
Holding Units and Pond 6 from all Provisions of Part 845.

To the extent the Board determines that the Former Fly Ash Holding Units and Pond 6 are
“CCR Surface Impoundments’ under Part 845, the Board should grant an adjusted standard from
section-Section 845.100 exempting the Former Fly Ash Holding Units and Pond 6*°% from the
requirements of Part 845. The Initia Fly Ash Holding Area, the Replacement Fly Ash Holding
Area, and the Fly Ash Holding Area Extension are within the footprint of the Former Landfill at
Marion Station and thus, are required to be covered pursuant to the Part 811 closure plan SIPC has
already submitted to IEPA for the Former Landfill. Asdiscussed above, that landfill closure plan
was submitted to IEPA at IEPA’s request in connection with IEPA’s claims that the Former
Landfill failed to have the permanent cover required by Part 811. Pond 6 was built as, and under
the closure plan will continue to operate as, a storm water pond to manage landfill runoff and will

be operated and maintained as part of SIPC’ s Part 811 landfill closure and post-closure obligations.

2935 An adjusted standard exempting Pond 6 from coverage under Part 845 iswarranted both on the grounds
that it isade minimisunit and becauseit can and should be managed as part of the landfill closure pursuant
to Part 811.
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The Initial Fly Ash Holding Area, the Replacement Fly Ash Holding, the Fly Ash Holding Area
Extension, and Pond 6 will continue also to be subject to all other applicable environmental laws
and regul ations, including the groundwater quality regulations set forthin 35 11l. Admin. Code Part
620.

2. The Factors Relating to the Former Fly Ash Holding Units and Pond 6 Are

Substantially and Significantly Different from the Factors and
Circumstances the Board Relied on in Adopting Part 845.

The factors relating to the Former Fly Ash Holding Units and Pond 6 differ significantly
from the factors that were considered and motivated the Board in adopting Part 845. As noted
supra at Part 1V.B.2, the legidlature, IEPA, and the Board were all motivated to address the same
risk that U.S. EPA sought to address in Part 257 for surface impoundments®*2—the risk posed by
CCR surface impoundments that contain large amounts of CCR managed with water under a
hydraulic head. The Former Fly Ash Holding Units and the Former Landfill’ s storm water pond,
Pond 6, are different, in several important respects.

First, the Former Fly Ash Holding Units do not contain water and have not contained water
for at least 36-thirty years. Accordingly, any CCR remaining in the Fly Ash Holding Unitsis not
under a hydraulic head and presents far lessrisk to groundwater than the units the Board sought to
regulate in Part 845 (which the Board acknowledged when it declined to extend the Part 845
rulemaking to CCR landfills). See Updated Bradley RepOp., Updated Ex. 28-at-11 at 21-22. As
discussed above, Pond 6 contains de minimis amounts of CCR, and thus likewise does not present

the risk targeted by Part 845.

2936 As mentioned above, the Former Landfill ceased receivi ng CCR prior to October 2015, and thus, it is
not subject to Part 257's landfill requirements. Consistent with that assertion, in its Landfill VN, IEPA
asserted that Illinois' s landfill regulations, Part 811 et seq., were applicable, not Part 257.
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Second, the Former Fly Ash Holding Units are now covered by the Former Landfill, which
operated and was regulated as a permit-exempt, on-site landfill for decades under Part 815, and
which SIPC intendsto close consistent with the Part 811 landfill regulations. Asdiscussed below,
current Illinois landfill regulations require that SIPC install a cover that is identical-to—and
therefore-equally as protective as the cover that would be required by Part 845. They-See Updated

Bradley Op., Updated Ex. 28 at 21; see also 35 I1l. Adm. Code 88 314(a), (b), (c). Therequlations

also require post-closure care, maintenance, and monitoring for the entire landfill area which,

Hehuding-Pond-6_in this case, includes Pond 6. See 35 IIl. Adm. Code § 811.302 (post-closure

care), § 811.319 (groundwater monitoring), § 811.322 (final slope and stabilization). However,

the Board clearly did not intend to regulate CCR landfills under the adopted Part 845 surface
impoundment rules, and in fact, it opened a subdocket to address possible, future CCR |andfill

regul ationsfer-CCR-tandfiHs. Second Notice Opinion and Order;-_at 12; IPCB Dkt. No. R2020-

19(A). One would expect there to be many different requirements and considerations for landfills,
which were never even addressed in the Part 845 rulemaking. See, e.g., 40 C.F.R. 88 257.70, .81,
84.

Third, there are significant legal, compliance, and fairness concerns inherent in suddenly
and unexpectedly characterizing and regulating the Former Fly Ash Holding Units and Pond 6,
and indeed the entire landfill area, as a CCR surface impoundment, when today and at the time
Part 257 and Part 845 were adopted, the area was a landfill and had been managed and treated as
a regulated landfill for decades. Indeed, as discussed above, under the same, key present tense
definition language in both Part 257 and Part 845, the decision about whether aunit isalandfill or
surface impoundment must be made at the time Part 257, or Part 845, respectively, was adopted.

U.S. EPA had to address in Part 257 how to determine whether a unit should be considered a
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landfill or surface impoundment because Part 257 contains different requirements for landfills and
surfaceimpoundments. It did so based upon the status of the unit at thetime Part 257 was adopted.
Seediscussion-supra at Part [11.A.1. This made sense for multiple reasons, including for clarity of
applicability and because the correct regulatory requirements should apply based upon the
characteristics of the unit, and the related risks presented, at the time the rule went into effect. It
makes no sense to apply landfill requirements wholesale to ponds to address landfill risks, or to
apply pond requirements to landfills to address pond risks. But that is exactly what IEPA seems
to be claiming here.

Worse, IEPA seemsto be claiming that Part 845 surface impoundment requirements apply

to the whole Former Landfill after having treated the landfill as alandfill for years, including by

issuing the Landfill VN to SIPC in 2020. 2020 Landfill VN. Ex. 16. SIPC operated the Former

Landfill as alandfill, submitted landfill reports to IEPA, and ceased using the Former Landfill at
a time that made Part 257 landfill requirements inapplicable. Having expected Part 257 to be
inapplicable given the plain applicability language, reinforced by IEPA’s prior view that the
Former Landfill was subject to Illinoislandfill requirements under Part 811, SIPC has not planned
for Part 257 applicability, and it has not taken any Part 257 compliance actions. Indeed, if anyone
had thought at the time it was adopted that Part 257 applied at al, it would have been anomalous,
to say the least, for SIPC to have taken compliance action for its Former Landfill consistent with
Part 257 surface impoundment requirements, but IEPA appears now to claim that Part 845's
requirements, which are based on Part 257’'s surface impoundment requirements, apply to the
Former Landfill.

This quixotic result, of course, was never contemplated by the Board in the Part 845

rulemaking. In fact, in adopting Part 845, the Board included some very aggressive deadlines
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because, in its view, companies were already complying with Part 257 and they could use those
actionsto comply with Part 845. See supra Section IV.B.2. That issimply not true for the Former
Landfill, including the Former Fly Ash Holding Units within the landfill footprint and related
storm water runoff Pond 6. No one could reasonably have expected that Part 257’ s (and later Part
845's) surface impoundment requirements would apply to the Former Landfill, especially when
|EPA asserted as late as 2020 that the Former Landfill was a landfill and regulated under Illinois
landfill regulations. The Board did not consider or assessin its Part 845 rulemaking the application
of Part 845’ s surface impoundment requirements to landfills, including the costs, feasibility, and
necessity of compliance or the risks to be addressed. Applying Part 845 surface impoundment
requirements to the Former Landfill also would cause unfair surprise and retroactive change of
regulatory status concerns.

3. The Factors Relating to the Former Fly Ash Holding Units—which Differ

from those Relied upon by the Board in Passing Part 845—Justify an
Adjusted Standard.

The factors discussed above all justify granting the adjusted standard here, particularly
where, as discussed below, the Former Fly Ash Holding Units will continue to be regulated and
monitored as part of the Former Landfill closure and post-closure activities under Illinois landfill
regulations and any exceedances of groundwater standards can be addressed pursuant to the
landfill regulations and Part 620.

4. The Reguested Adjusted Standard Will Not Result in Adverse
Environmenta or Health Effects.

Asan initial matter, the Former Fly Ash Holding Units do not contain water and therefore
do not pose the same risks to the environment as CCR surface impoundments that contain large

quantities of CCR under a hydraulic head. See Updated Bradley Op., Updated Ex. 28 at 21-22.

58



Electronic Filing: Received, Clerk's Office 09/02/2021

Instead, they function as alandfill, which U.S. EPA, IEPA, and the Board have all recognized pose
less of athreat to the environment than the units that the Board sought to regulate under Part 845.

Updated Bradley Op., Updated Ex. 28 at 20; Final Rule, Updated Ex. 17 at 21342 (“ As noted,

EPA’ srisk assessment showsthat the highest risks are associated with CCR surface impoundments

due to the hydraulic head imposed by impounded water.”). Further, Pond 6 is alandfill runoff, de

minimis pond, and as discussed above, it too does not present arisk that warrants regulation under
Part 845.

Moreover, SIPC intends the close and cover the Former Landfill consistent with the
requirements of Part 811. SIPC’s currently proposed landfill closure plan is consistent with Part
845 requirements for closure in place with acover system. SIPC’ s plan, which has been submitted
to IEPA, includes the following:

= |nstallation of afinal cover system consisting of a 3.0 foot low permeability layer
overlain by a 3.0 foot final protective layer or an alternate geosynthetic cap with a
minimum thickness of 4.0 feet consisting from the bottom up: 1.0 foot thick low
permeability layer, 40-mil linear low-density polyethylene (LLDPE)
geomembrane, a double-sided geocomposite drainage layer and a 3.0 foot final
protective layer.3. (Compare 35 Ill. Admin. Code § 811.314 with id. § 845.750.)

= Slopesthat will be constructed to minimize wind and water erosion.

e Establishment of vegetation upon completion of the final cover placement and
storm water and drainage features.

= |nstallation of additional monitoring wells, if needed, to meet the requirements of
Part 811,%2 which requires, in part that “a network of monitoring points shall be
established “ at sufficient locations’ downgradient with respect to groundwater flow
and not excluding the downward direction, to detect any discharge of contaminants

7 Part 811 alows for such an “aternate” cover system design where “the performance of the low
permeability layer i is equal to or sugenor to the performance” to the default requi rements set forth in Part

#38 g|PC has previously installed groundwater monltorlng weIIs around the Iandflll and performed
groundwater sampling and reported the resultsto |EPA.
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room from any part of a potential source of discharge. 35 Ill. Admin. Code
§ 811.318(b)(1).

= Post-closure monitoring and care consistent with SIPC’s obligations under Part
811.

See Former Landfill Closure Plan, Ex. 10 at 3-8.

Compliance with these provisions will ensure that the Former Landfill (including the
Former Fly Ash Holding Units) remains insulated from any water that could lead CCR to leach
into nearby groundwater or runoff to Pond 6. In addition, ongoing groundwater monitoring under
the landfill closure plan will ensure that any exceedances of groundwater standards attributable to
the Former Landfill (of which the Former Fly Ash Holding Units are a part) or Pond 6 will be
identified and corrected as necessary. As a result, there is no risk that the proposed adjusted
standard will result in any harm to the environment-, and Petitioner’ s requested adjusted standard
“will not result in environmental or health effects substantially and significantly more adverse than
the effects considered by the Board in adopting” Part 845. 415 Ill. Comp. Stat. 5/28.1(c)(3);_see

also Updated Bradley Op., Updated Ex. 28 at 21-22.

5. The Reguested Adjusted Standard is Consistent with Federal Law.

As discussed supra, the Former Fly Ash Holding Units and Pond 6 are not existing or
inactive CCR surface impoundments under Part 257. Accordingly, excluding them from Part 845
isnot inconsistent with federal law. See 35 Ill. Admin. Code 104.406(i).

6. The Efforts Necessary to Require the Former Fly Ash Holding Units to
Comply with Part 845 are-Are Not Economically Reasonable.

As is the case with the De Minimis Units, the costs of compliance with Part 845 are not

reasonable when considered in conjunction with the minimal (if any) benefits to the environment.
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Andrews Engineering conservativel y*° estimates that the costs of closing and managing the Former
Landfill, including the Former Fly Ash Holding Units, pursuant to Part 845 is at-teast-nearly $3:9
to-$5-6-5.5 million in capital and other upfront costs, which includes the costs of permitting and
documentation to support the necessary Part 845 permit applications._Supp. Liss Dec., Ex. 30 at
[P 5. The O& M costs associated with managing the Former Landfill area, including the Former Fly

Ash Holding Units, as a Part 845 surface impoundment would be at least $325,000-t6-67,536 per

year (without an inflation factor) for thefirst ten years of post-closure care, and $356,000-+-annual

costsfora-33,752 (without an inflation factor) for the remainder of the 30-year post closure care
period required by Part 84540 *?issDecExld. 9-a-f15at 4. In contrast, the costs of closing

and managing the Former Landfill pursuant to the Illinois landfill regulations {as-set-forth--the
propesed-andfill-closure-plan)-is approximately $3.5 to $5.2 million in immediate capital costs
with approximately $212,000-ir-annual-42,000 per vear in O& M costs for a period of 5 years after
the completion of closure activities, and $124,400-12,400 per year in annual O&M costs for the
following 10-year period-feratetal-of $2.304-mitien, assuming a 15-year post-closure care and

gredndwater-monitoring period. 1d. at 81 4. The Part 845 costs include costs to comply with

39 Mr. Liss's estimate is conservative, in part, because it assumes that IEPA will allow the landfill

area to close as one impoundment, rather than reguiring separate closure of each of the three
Former Fly Ash Holding Units. It also assumes that IEPA will approve closure in place using a
final cover system, rather than require SIPC to excavate the landfill and the Former Fly Ash
Holding Units and dispose of the material offsite and in accordance with the comprehensive Part
845 transportation requirements. Supp. LissDec., Ex. 30at P 5.

0 This does not include the costs of expediting work to meet Part 845's stringent deadline, or alternate
Board-approved compliance deadlines. This also does not include additional coststhat may beincurred due
to potential ambiguitiesin the rules, and does not include all plant personnel time.
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requirements that were never intended to apply to landfills and were not enacted to address any
risks actually presented by landfills.

Asnoted above, the Former Fly Ash Holding Units are not covered by Part 257. Therefore,
neither U.S. EPA in promulgating Part 257 nor IEPA nor the Board in promul gating Part 845 found
that it is economically reasonable to require former ponds like the Former Fly Ash Holding Units
to comply with the requirements of Part 845. See supra Section 1V.B.6. Further, as a not-for-
profit cooperative, SIPC and its customers are uniquely sensitive to sudden, unexpected increases
in capital and operating costs (and this cost is particularly unexpected given that, until several

weeks-ageearlier this year, SIPC and |EPA had been treating the Former Landfill as alandfill that

was about to undergo closure under Part 811). Given that there will be no environmental benefit
to managing the Former Fly Ash Holding Units pursuant to Part 845 rather than Part 811, the
additional cost is not reasonable and the Petition should be granted.

D. Proposed L anguage of Adjusted Standard.

SIPC proposes the following adjusted standard language (35 11I. Admin. Code 104.406(a)):

1. Pursuant to Section 28.1 of the Environmental Protection Act, the Board
grants Southern Illinois Power Cooperative (“SIPC”) an adjusted standard
from 35 Ill. Admin. Code § 845.100 for Ponds 3, including 3A, 4, 6, South
Fly Ash Pond, Pond B-3, theInitial Fly Ash Holding Area, the Replacement
Fly Ash Holding area, and the Fly Ash Holding Area Extension. 415 IIl.
Comp. Stat. 5/28.1.

2. The adjusted standard applies to SIPC’s Marion Station.

3. The Part 845 regulations do not apply to Ponds 3, including 3A, 4, 6, South
Fly Ash Pond, Pond B-3, theInitial Fly Ash Holding Area, the Replacement
Fly Ash Holding area, or the Fly Ash Holding Area Extension.

4. The adjusted standard is effective as of the date of this order.
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E. Part 845 Was Promulgated to | mplement Section 22.59 of the Act and the
Automatic Stay Applies.

Because SIPC filed this-its origina petition for an individual adjusted standard within 20
days after the effective date of Part 845 (April 21, 2021), the operation and application of Part 845
isautomatically stayed as to the De Minimis Units and Former Fly Ash Holding Units pending the
disposition of this petition. 415 Ill. Comp. Stat. 5/28.1(€).

The only exception to this automatic stay is for regulations “adopted by the Board to
implement, inwhole or in part, the requirements of thefederal Clean Air Act, Safe Drinking Water
Act or Comprehensive Environmental Response, Compensation and Liability Act, or the State
RCRA, UIC or NPDES programs.” 415 Ill. Comp. Stat. 5/28.1(e). Part 845 was promulgated to
implement Section 22.59 of the Act and the federal Resources Conservation and Recovery Act,
Section 4005. It was not promulgated to implement, in whole or in part, the requirements of the
federal Clean Air Act, Safe Drinking Water Act or Comprehensive Environmental Response,
Compensation and Liability Act, or the State RCRA, UIC or NPDES programs. See 35 Ill. Adm.
Code 104.406(b).

F. Hearing Request.

SIPC requests a hearing for this adjusted standard pursuant to 35 Ill. Admin. Code
104.406()).

G. Supporting Documentation.

Documents and legal authorities supporting the Petition are cited herein (and, where
applicable, on the attached Index of Exhibits) when they are used as a basis for the Petitioner's

proof. Relevant portions of the-updated or new documents and legal authorities, other than Board' s
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final erder—Order State regulations, statutes, and reported cases, are attached to this amended

petition. See 35 Ill. Admin. Code § 104.406(K).

V. CONCLUSION.

SIPC respectfully requests that the Board grant its request for inapplicability or, in the
aternative, an adjusted standard as set forth herein.
Respectfully Submitted,

Southern Illinois Power Cooperative

By: /¢ Katherine S. Walton

By
I_ly-

One of its attorneys
Dated: May-11September 2, 2021
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Updated Opinion of Lisa JN Bradley, Ph.D. (Sept. 1, 2021) (*Updated Bradley
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Illinois Power Company’s Marion Station t. 1, 2021) (“Pond Investigation
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