BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

PARKER’S GAS & MORE, INC.
Petitioner,
V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.

)
)
)
)
)
)
)

PCB 2019-079
(LUST Permit Appeal)

NOTICE OF FILING AND PROOF OF SERVICE

TO: Carol Webb, Hearing Officer
Illinois Pollution Control Board
1021 N. Grand Avenue East
P.O. Box 19274
Springfield, IL 62794-9274
(carol.webb@illinois.gov)

Melanie Jarvis

Division of Legal Counsel
1021 North Grand Avenue East
P.O. Box 19276

Springfield, IL 62794-9276
(melanie.jarvis@illinois.gov)

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the
Clerk of the Illinois Pollution Control Board, Petitioner’s Response to Illinois EPA’s Cross
Motion for Summary Judgment, copies of which are herewith served upon the above persons.

The undersigned hereby certifies that a true and correct copy of this Notice of Filing,
together with a copy of the documents described above, were today served upon the Hearing
Officer and Division of Legal Counsel by electronic-mail, this 17th day of June, 2021. The
number of pages of this filing, other than exhibits, is 8.

BY:

BY:

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshawllaw@gmail.com

Respectfully submitted,

PARKER’S GAS & MORE, INC.
Petitioner,

LAW OFFICE OF PATRICK D. SHAW

/s/ Patrick D. Shaw
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mailto:melanie.jarvis@illinois.gov

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PARKER’S GAS & MORE, INC.
Petitioner,

PCB 2019-079
(LUST Permit Appeal)

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.

N N N N N N N N

PETITIONER’S RESPONSE TO ILLINOIS EPA’S CROSS MOTION
FOR SUMMARY JUDGMENT AND MOTION TO STRIKE

NOW COMES Petitioner, PARKER’S GAS & MORE, INC., by its undersigned counsel,
responds to Illinois EPA’s Cross Motion for Summary Judgment pursuant to Section 101.516(a)

of the Board’s Procedural Rules (35 Ill. Adm. Code § 101.516(a)), stating as follows:

INTRODUCTION

Where the parties file cross-motions for summary judgment, “they agree that no issues of
material fact exist and invite the court to decide the issues presented as questions of law.”

Village of Oak Lawn v. Faber, 378 Ill. App. 3d 458, 462 (1st Dist. 2007). “However, the mere

filing of cross-motions for summary judgment does not preclude a determination that triable

issues of fact remain.” Id.

I The Board Should Deny the Illinois EPA’s request to Strike Exhibits A and B from
Petitioner’s Motion for Summary Judgment.
Exhibit A to Petitioner’s Motion for Summary Judgment contains material from the

administrative record as an aid to the Board in indentifying the source of Petitioner’s



calculations. This is information that could have been inserted into the middle of the motion, but
undersigned counsel felt that setting it aside as an attachment would make the motion easier to
read. The Illinois EPA does not dispute the accuracy of this document, and as such the motion to
strike it is without basis.

Exhibit B to Petitioner’s Motion for Summary Judgment is the IEPA Instructions for the
Budget and Billing Forms dated April of 2009. These are the forms that were in place in 2015
when the budget was submitted and approved. (R.004; R.215) The Illinois EPA contends that
the updated version dated October of 2016 is the proper form in effect at the time of the appeal.
Petitioner disagrees, as the forms relevant for payment applications must be the same as the
forms in place when the budget was approved. (Ex. B, at p. 2) As the application for payment
must be consistent with the approved budget, it is the instructions at the time the budget was
approved that are legally relevant. In any event, the portion of the 2009 instructions cited by
Petitioner is identical in the 2016 instructions, a true and correct copy of which is attached hereto
as Exhibit C. Compare Ex. B, p. 8 with Ex. C, p. 9. As it would not matter which version is

used, the Illinois EPA’s motion should be denied.

I1. The Illinois EPA Concedes that the Supporting Documentation was Provided.

The sole issue in this appeal is whether the application “lack[ed] supporting
documentation.” (R.486) The Agency decision letter does not identify what documentation was
lacking, and the Cross Motion for Summary Judgment indicates it was in fact received:

The Illinois EPA sent an email to the consultant requesting the

documentation to support their request. The consultant responded with
manifests of the material and invoices and provided information that they were not charged for the



(Cross Motion, at p. 7)
When asked for supporting documentation, what was received made clear
that they were asking for reimbursement for something they had received for
FREE.
(Cross Motion, at pp. 8-9)
The Illinois EPA has confounded two distinct issues. The first issue is what supporting
documentation must be submitted with an application for payment, or may be requested by the
Illinois EPA to enable it to review the application. The second issue is what substantive legal

issues, if any, are raised by said documentation.

For example, in T-Town Drive Thru v. IEPA, PCB 07-85 (April 3, 2008), the Board

found that the applicant failed to provide the invoices for the lab samples. The Illinois EPA had
requested the invoices in an e-mail message prior to making its decision, and when the request
was ignored, the lllinois EPA denied the associated lab costs due to lack of supporting
documentation, namely “any backup invoices listing the costs for lab costs.” Id. atp. 7. The
Board concluded that such invoices could be requested pursuant to what is currently 35 Ill. Adm.
Code § 734.605(b)(9) (an application for payment must include invoices). Id. at 29. The Board
did not reach any conclusion as to the invoices, as they were none in the record, just that the
Agency was justified in rejecting the costs without the opportunity to review them. Cf. T-Town

Drive Thru v. IEPA, PCB 07-85 (June 19, 2008) (explaining in denying motion for

reconsideration that the Board only addressed the issue raised in the decision letter as to whether
the invoices could be required by the Illinois EPA)
The Agency's review of the application requires it to determine "[w]hether the application

contains all of the elements and supporting documentation required by Section 734.605(b) of this



Part" (35 Ill. Adm. Code § 734.610(a)(1)) If there is any information missing, the Agency
decision letter must provide "[a]n explanation of the specific type of information . . . that the
Agency needs to compete the review." (35 Ill. Adm. Code 8§ 734.610(d)(1)) The record and the
Illinois EPA’s argument fail to identify the supporting documentation that the Agency needed,
and consequently there is no legal basis for the Board to conclude that the application for
payment lacked supporting documentation.
III.  The Piasa Motor Fuels Opinion is Irrelevant since the Agency Decision Letter

Therein Raised Different Legal Issues.

The Illinois EPA’s Cross Motion relies entirely on the Board’s decision in Piasa Motor
Fuels v. IEPA, PCB 18-54 (April 16, 2020). However, the rejection of backfill costs in that case
was based entirely upon those backfill excavation costs not being included in the corrective
action plan and budget:

Where Piasa requests reimbursement for an activity that was not approved

as part of its corrective action plan, Piasa must first submit an amended

corrective action plan. See 35 Ill. Adm. Code 734.605(a). In the context of

considering an amended plan, the Agency may properly determine whether

the cost of that activity is reasonable and whether that activity is in excess of

those necessary to meet the minimum requirements of the Act. See 35 Ill.

Adm. Code 734.510(b), 630(dd).
Id. slip op. at p. 13.

In Piasa, the Agency decision letter expressly denied reimbursement for costs of
excavating backfill on the grounds that such costs were not approved in a budget. 1d. slip op at p.
4. The Board agreed that the activity of excavating its own backfill was substantially different

from purchasing backfill to require approval in a plan and budget. By means of an amended

corrective action plan, the Agency would have an opportunity to determine whether the costs of



that activity were reasonable or exceed the minimum requirements of the Act. The Agency did
not claim “lack of supporting documentation” in its decision letter, nor was that grounds the basis
of the Board’s analysis." The Agency has not disputed that the costs at issue here were approved
in the budget, so the holding in Piasa is inapplicable. In fact, the Agency did raise that issue with
respect to reimbursement sought for grass seed. (R.486 - R.487) However, Petitioner has not
disputed the grass seed issue in this proceeding, but submitted an amended budget to the Illinois
EPA instead.

The issues in this appeal are framed by the Agency’s decision letter, and that decision

letter did not raise the same issues raised in Piasa.

IV.  The Maximum Rates are Not Relevant at the Application for Payment Stage.

The relevant fact herein is that the application for payment was under budget. (415 ILCS
5/57.8(a)(1)(*“In no case shall the Agency conduct additional review of any plan which was
completed within the budget, beyond auditing for adherence to the corrective action measures in
the proposal.”) Petitioner does not dispute that the Illinois EPA can request certain information
to assist with its review at the reimbursement stage, but it would have to start by identifying it.
And while the Piasa opinion appeared to assume that an amended corrective action plan could
still be submitted, it is not unusual for a project to be completed by the time reimbursement is
sought and such an amendment may be a legal impossibility. Without notice in either the

Agency instructions or the Board’s rules of an issue, revisiting the corrective action plan when

! The issue of lack of supporting documentation was not raised as to the backfill
materials in Piasa, though it was raised unsuccessfully with respect to the costs of removal of
contaminated soil.



reimbursement is sought can impose a severe injustice. See Petitioner’s Motion for S.J., at pp.
10-11.

The repeated emphasis on the word “FREE” in the Cross Motion points to the Illinois
EPA’s policy concern, but it is entirely unmoored from any discernible rule. There are no costs
for backfill material alone, and the Illinois EPA gave no consideration of whether the money
saved from washout rock offset fuel, labor or other higher than expected costs. It did not give
Petitioner’s consultant any such opportunity.

Would the Illinois EPA have a problem if the backfill material cost one dollar? Wash out
rock is inexpensive even when not available free and it was punitive for the Illinois EPA to
assess it at the cost of a superior good in order to make an arbitrary deduction from the
reimbursement claim. There is nothing in the Board’s regulations that authorized the Illinois

EPA to invent such a rate and the Board’s regulations are not a mere technicality.

CONCLUSION

The Cross Motion fails to meet the movant’s burden of showing that there are no disputed
facts and that summary judgment should be granted as a matter of law. Moreover, the Illinois
EPA should be precluded from inventing rates for washout rock unless and until it complies with

the Board’s regulations at 35 Ill. Adm. Code 734.875 concerning triennial review of market rates.

WHEREFORE, Petitioner prays for an order denying the Illinois EPA’s Cross Motion for
Summary Judgment, including its motion to strike exhibits, granting Petitioner’s Motion for

Summary Judgment, and for such other and further relief as the Board deems meet and just.



PARKER’S GAS & MORE, INC.,
Petitioner

By its attorneys,
LAW OFFICE OF PATRICK D. SHAW

By:  /s/ Patrick D. Shaw

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshawllaw@gmail.com
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