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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

PARKER’S GAS & MORE, INC.
Petitioner,
V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.

)
)
)
)
)
)
)

PCB 2019-079
(LUST Permit Appeal)

NOTICE OF FILING AND PROOF OF SERVICE

TO: Carol Webb, Hearing Officer
Illinois Pollution Control Board
1021 N. Grand Avenue East
P.O. Box 19274
Springfield, IL 62794-9274
(carol.webb@illinois.gov)

Melanie Jarvis

Division of Legal Counsel
1021 North Grand Avenue East
P.O. Box 19276

Springfield, IL 62794-9276
(melanie.jarvis@illinois.gov)

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the
Clerk of the Illinois Pollution Control Board, Petitioner’s Motion for Summary Judgment, copies
of which are herewith served upon the above persons.

The undersigned hereby certifies that a true and correct copy of this Notice of Filing,
together with a copy of the documents described above, were today served upon the Hearing
Officer and Division of Legal Counsel by electronic-mail, this 24th day of May, 2021. The
number of pages of this filing, other than exhibits, is 17.

BY:

BY:

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshawllaw@gmail.com

Respectfully submitted,

PARKER’S GAS & MORE, INC.
Petitioner,

LAW OFFICE OF PATRICK D. SHAW

/s/ Patrick D. Shaw
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PARKER’S GAS & MORE, INC.
Petitioner,

PCB 2019-079
(LUST Permit Appeal)

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.

N N N N N N N N

PETITIONER’S MOTION FOR SUMMARY JUDGMENT
NOW COMES Petitioner, PARKER’S GAS & MORE, INC., by its undersigned counsel,
moves for summary judgment pursuant to Section 101.516(b) of the Board’s Procedural Rules

(35 1ll. Adm. Code 8 101.516(b)), stating as follows:

ISSUE PRESENTED

Whether a portion of the backfill material which was provided at no cost violated either
415 ILCS 5/57.7(c)(3) or 35 Ill. Adm. Code 734.630(cc) such as to justify setting a rate for that

portion of the backfill material and deducting it from the application for payment.

STATEMENT OF UNDISPUTED FACTS

Parker’s Gas & More was the owner/operator of a service station in the City of Clayton,
County of Adams, Illinois, which was assigned LPC# 0010105006. (R.0001; R.0006) In 1995,
an incident was reported from three underground storage tanks at the property, and assigned
Incident Number 95-1012. (R.001) On July 18, 2007, the Office of the State Fire Marshal
determined that Petitioner was eligible to seek payment for corrective action costs. (R.0001)

On February 13, 2015, a corrective action plan was submitted to the Agency, which
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proposed the excavation, transportation and disposal of petroleum contaminated soil located on-
site and off-site. (R.006) In addition, applicable site remediation objectives would be achieved
by the additional use of a highway authority agreement, land use restriction and groundwater
ordinance. (R.006) After the contaminated soil was removed, the excavation was to be
backfilled with an estimated 5,230 yds® of backfill material obtained from an off-site source.
(R.0027) This would be in addition to the estimated 2,175 yds? of overburden material that could
be returned to the excavation. (R.0026)

The corrective action plan was accompanied by a budget which estimated total corrective
action costs at $709,246.73. (R.0195) Of particular relevance to this appeal was the
Remediation and Disposal budget:

Excavation, Transportation, and Disposal of contaminated soil . . .:

Number of Cubic Yards | Cost per Cubic Yard ($) Total Cost
5,230.00 69.25 $362,177.50
Backfilling the Excavation:
Number of Cubic Yards | Cost per Cubic Yard ($) Total Cost
5,230.00 24.30 $127,089.00
Overburden Removal and Return:
Number of Cubic Yards | Cost per Cubic Yard ($) Total Cost
2,175.00 791 $17,204.25

(R.0199 (totaling $506,470.75))
On May 20, 2015, the Agency approved the corrective action plan and budget without any

modifications or deductions. (R.0215) Thereafter, Petitioner’s consultant performed the soil
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abatement activities proposed in the corrective action plan. (R.0357 - R.0358) The Corrective
Action Progress Report stated that “5,175.67 yds® of contaminated soil were abated, 2175 yds® of
overburden was returned to the excavation and 5244.91 yds® of backfill materials were placed in
the resulting excavation during the May/June 2018 soil abatement activities.” (R.0358

On August 13, 2018, Petitioner’s consultant submitted the Corrective Action Billing
Application for the work performed, totaling $577,244.80. (R.0268; R.0281) Reimbursement
for remediation and disposal of soils was sought as follows:

Excavation, Transportation, and Disposal of contaminated soil . . .:

Number of Cubic Yards | Cost per Cubic Yard ($) Total Cost
5,175.67 69.25 $358,415.15
Backfilling the Excavation:
Number of Cubic Yards | Cost per Cubic Yard ($) Total Cost
5,244.91 24.30 $127,451.31
Overburden Removal and Return:
Number of Cubic Yards | Cost per Cubic Yard ($) Total Cost
2,175.00 791 $17,204.25

(R.0294 (totaling $503,070.71))*

Thus, the work was completed below the amount approved in the budget, though the

internal items varied:

! The handwritten notes and highlighting throughout the Billing Package are by reason
and belief those of the Agency reviewer, presumably Melissa Owens.
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Budget Application Difference
Excavating: $362,177.50 $358,415.15 ($3,762.35)
Backfilling: $127,089.00 $127,451.31 $362.31
Overburden: $17,204.25 $17,20425 -
TOTAL: $506,470.75 $503,070.71 ($3,400.04)

There is no indication in the record that the $362.31 difference in the backfilling estimate
was relevant to the Agency’s decision herein. The consultant noted that if this was an issue, the
original budget did not utilize the 1.05 swell factor multiplier allowed by Board regulations?
and asked the Agency to allow whatever slight adjustment believed necessary. (R.0223)

Instead, this appeal arises from 26 loads of washout rock received from Clinard Ready
Mix, Inc. (R.0222) Clinard Ready Mix, Inc. did not charge for this material, but the loads were
weighed at Corp Product Services for $460.00. (R.0222; R.0266) The loads were hauled by
Beaird Transport, Inc. (R.0327 - R.0330) The load tickets for washout rock totaled 520.16 tons.
(R.0320 - R.0323; see also Exhibit A hereto for summary of load tickets) According to the
Board’s conversion formula, the washout rock was just 780.24 yds® of the 5,244.91 yds® of the
backfill used, which is just under fifteen percent.?

In summary, a portion of the backfill material was essentially free, though the washout

rock still needed to be weighed, transported and placed in the excavation.

2 The volume of soil “must be determined by the following equation using the
dimensions of the resulting excavation: (Excavation Length x Excavation Width x Excavation
Depth) x 1.05.” (35 Ill. Adm. Code 734.825(a)(1)

¥ “A conversion factor of 1.5 tons per cubic yard must be used to convert tons to cubic
yards.” (35 Ill. Adm. Code 734.825(b)(1))
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The Agency did not solicit additional information concerning the washout rock, but
proceeded to establish a price for the washout rock in order to deduct that amount from
reimbursement. As an initial matter, the Agency miscalculated the tonnage for the washout rock.
For clarity, Exhibit A itemizes the twenty-six loads and shows that they totaled 520.16 tons. See
Exhibit A. The Agency concluded that the washout rock weighed a total of 520.195 tons.
(R.0294) Then the Agency assumed that the price of washout rock would be the same as the fill
purchased from Florence Quarry ($6.70 per ton) (R.0263) and subject to the same sales tax as
well (7.75%). (R.0294; R.0263) The Agency apparently selected Florence Quarry because its
costs were greater than that of backfill from the Richfield Quarry ($5.00 per ton; and 6.50% sales
tax rate). (R.259 - R.261) In summary, assuming the washout rock weighed 520.195 tons and
assuming it had been purchased for the same price as the fill from the Florence Quarry, the
Agency concluded that the washout rock was worth $3,755.42. (R.0294 (Agency review notes))
There are no communications in the record indicating that this deduction had been discussed with
the consultant.

On November 15, 2018, the Agency approved the application for payment in part by
reimbursing $572,925.56 of the $577,244.80 requested. (R.0483) The Agency cut $3,755.42 for
costs of Remediation and Disposal for the following reason:

520.195 tons at $6.70 per ton plus 7.75% sales tax are being cut from the
Backfill line item because they were provided free of charge.

(R.0486)
On December 21, 2018, Petitioner timely filed a petition asking the Board to review the

Agency determination. (See Board Order of Jan. 17, 2019)
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LEGAL STANDARDS AND SCOPE OF REVIEW

The Agency’s refusal to pay or authorize only partial payment may be appealed to the
Board. See 415 ILCS 5/57.8(i). The question posed herein is “whether the application, as

submitted to the Agency, would not violate the Act and Board regulations.” Metropolitan Pier &

Exposition Authority v. IEPA, PCB 10-73, slip op. at 51 (July 7, 2011). This does not entail

review of every statute, regulation and interpretation thereof, for “on appeal before the Board, the

Agency’s denial letter frames the issue.” Evergreen FS v. IEPA, PCB 11-51, slip op. at 16 (June

21, 2012) This denial letter must give written notification of the specific type of information the
Agency needed to complete its review, an explanation of the legal provisions that might be
violated if the application for payment is approved, and a statement of the specific reasons why
those legal provisions may be violated. (35 Ill. Adm. § 734.610(d))

Within the context of issues identified in the Agency decision letter, Petitioner has the

burden of proof in these proceedings. Evergreen FS v. IEPA, PCB 11-51, slip op. at 16 (June

21, 2012) The standard of proof in UST appeals is a "preponderance of the evidence.” 1d. "A
proposition is proved by a preponderance of the evidence when it is more probably true than
not." 1d.

The Illinois Pollution Control Board has promulgated rules for summary judgments: "If
the record, including pleadings, depositions and admissions on file, together with any affidavits,
shows that there is no genuine issue of material fact, and that the moving party is entitled to
judgment as a matter of law, the Board will enter summary judgment.” (35 Ill. Adm. Code §

101.516(b)) This motion for summary judgment is based upon the record filed by Agency,

accompanied by a document identified in the next section which Petitioner requests the Board to
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take official notice. A party opposing a motion for summary judgment may not rest on its
pleadings, but must "present a factual basis which would arguably entitle [it] to a judgment.”

Gauthier v. Westfall, 266 Ill. App. 3d 213, 219 (2d Dist. 1994).

OFFICIAL NOTICE

Pursuant to 35 Ill. Adm. Code 101.630, Petitioner requests that the Board take Official
Notice of Exhibit B hereto, which is the IEPA Instructions for the Budget and Billing Forms
(4/2009). The Board may take official notice of "matters of which the circuit courts of this State
may take judicial notice; and generally recognized technical or scientific facts with the Board's
specialized knowledge.” (35 Ill. Adm. Code § 101.630(a))
Exhibit B was downloaded from the Agency website and is the Agency’s Instructions for
the Budget and Billings form that was admitted into evidence in at least three previous Board

decisions. City of Benton Fire Department v. IEPA, PCB 17-01, slip op. at p. 2 (Feb. 22, 2018);

Abel Investments v. IEPA, PCB 16-108, slip op. at 11 (Dec. 15, 2016); Knapp v. IEPA, PCB

16-103, slip op. 2 (Sept. 22, 2016).* While the Instructions for the Budget and Billing Forms
appear to have been admitted in each of those cases without the Board taking official notice, the
Board has taken official notice of other budget and billing forms. See Knapp, PCB 16-103, slip

op. at 8 FN2 (Sept. 22, 2016) (Analytical Costs Form). While Agency forms cannot supersede

* Exhibit B was downloaded from the Agency’s Budget and Billing Forms page. See
https://wwwz2.illinois.gov/epa/topics/cleanup-programs/lust/budget-and-billing-forms (last
downloaded June 27, 2016). While older instructions remain on the Agency’s website, the
particular Instructions dated 2009 appear to have been removed and replaced with Instructions
dated October 2016. The 2009 Instructions would have been the version in place when the
Agency approved the relevant budget on May 20, 2015.
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Board regulations, they “have regulatory weight” because Board regulations require use of forms

prescribed and provided by the Agency. Id. at p. 6 (citing 35 Ill. Adm. Code 734.135(a)).
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ARGUMENT

Since the issue in this appeal is framed by the Agency decision letter, the statements and
explanations in the letter are paramount. The decision letter states that 520.195 tons of backfill
were provided free of charge in violation of Section 734.630(cc) of the Board regulations (35 IllI.
Adm. Code § 734.630(cc)), and Section 57.7(c)(3) of the Act (415 ILCS 5/57.7(c)(3)).

In doing so, the Agency exceeded its scope of review for payment applications, as the
cost came within budget. Furthermore, none of the legal provisions cited would be violated.
Section 57.7 of the Act governs plans and budgets, not applications for payment. (415 ILCS
5/57.7) Section 734.630(cc) of the Board’s regulations pertain to incomplete payment
applications, and the Agency did not identify any missing information in its denial letter. In
addition, Petitioner disputes that backfilling was free for the reason that costs associated with
transportation and placement of the backfill, as well as expenses associated with weighing the
backfill material were involved. Finally, the Agency’s remedy of assessing a fabricated backfill

charge is without legal basis and illogical.

L THE AGENCY EXCEEDED ITS SCOPE OF REVIEW OF PAYMENT SOUGHT

WITHIN THE BUDGET.

When the Agency approves a plan and budget, such approval “shall be considered final
approval for purposes of seeking and obtaining payment from the Underground Storage Tank
Fund if the costs associated with the completion of any such plan or less than or equal to the
amounts approved in such budget.” (415 ILCS 57/57.7(c)(1)) Accordingly, the Agency’s scope

of permitted review is limited when payment is sought:
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In no case shall the Agency conduct additional review of any plan which was
completed within the budget, beyond auditing for adherence to the corrective
action measures in the proposal.

(415 ILCS 5/57.8(a)(1))

Here, the budget for remediation and disposal was $506,470.75 (R.0199), while the
application for payment sought reimbursement for $503,070.71 (R.0294). While the request was
within budget, the Agency improperly made a “$3,755.42, deduction for costs for Remediation
and Disposal.” (R.0486) The Agency’s review at the payment stage was statutorily limited to
ensuring that corrective action measures adhered to the plan. Anything else is “beyond the scope

of review that the Agency may undertake when payment is sought for ‘any approved plan and

budget.”” Evergreen FS v. IEPA, PCB 11-51, slip op. at 21 (June 21, 2012).

The work adhered entirely to the corrective action measures in the approved plan. The
Agency’s decision letter did not claim that the remediation and disposal costs were not approved
in the budget nor that the costs were inconsistent with the corrective action plan. Instead, the
decision letter complains about the means and methods used to complete the plan: the backfill
material should have been purchased from the Florence Quarry.

The importance of this limitation on the Agency’s review is that once the corrective
action work has been performed, imposing new limitations on means and methods by which the
work is performed imposes a severe injustice, as recognized by former Chairman Glosser in a
previous dissent:

Clearly the statute envisions that once a corrective action plan and budget

are in place, no further substantive review is taken. If IEPA is allowed to

perform “a full review” at the reimbursement stage, owners and operators

10
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performing clean up are at risk, and what happened in this case could
happen again. That is, an owner or operator could follow an approved plan
and budget, only to be told that IEPA has found a reason not to reimburse
them for those actions, which IEPA already approved and agreed to
reimburse. The legislature did not intend such result and the plain language
of the statute does not allow such a result.

Estate of Gerald D. Slightom v. IEPA, PCB 2011-025 (Glosser, Dissenting), rev'd 2015 IL App

(4th) 140593.
Because the Agency’s review of the payment application did not identify any corrective
action measures performed that were inconsistent with the approved plan and since the costs

were within the approved budget, the Agency should have approved the application of payment.

II. NONE OF THE LEGAL PROVISIONS CITED IN THE AGENCY DECISION

LETTER WOULD BE VIOLATED IF PAYMENT WAS APPROVED.

The Agency is required to approve payment applications unless a provision of the Act or
the Board’s regulations might be violated. The Agency has identified two provisions:

First, the Agency decision letter stated that “such costs are not approved pursuant to
Section 57.7(c)(3) of the Act because they may be used for site investigation or corrective action
activities in excess of those required to meet the minimum requirements of Title XV of the Act.”
(R.0486). As a matter of law Section 57.7(c)(3) of the Act would not be violated because that
provision contains the legal standards applicable for review of site investigation plans and

budgets and corrective action plans and budgets. (415 ILCS 5/57.7(c)(3)) The Agency's

11



Electronic Filing: Received, Clerk's Office 05/24/2021

authority to review payment applications is contained in Section 57.8 of the Act, which provides

an entirely different framework. (415 ILCS 5/57.8; Cf. Knapp Qil Co. v. IEPA, PCB 16-103,

slip op. at 9 (Sept. 22, 2016) (containing brief summary of the plan, budget and reimbursement
process in finding that the Agency had failed to recognize the relevant distinctions).

Second, the Agency stated that the “costs for Remediation and Disposal . . . lack
supporting documentation. Such costs are ineligible for payment from the Fund pursuant to 35
I1l. Adm. Code 734.630 (cc).” (R.0486) This is also legally incorrect. Board regulations specify
the documents required for a payment application in 35 1ll. Adm. Code § 734.605(b)), and the
Agency’s review of the application requires it to determine “[w]hether the application contains
all of the elements and supporting documentation required by Section 734.605(b) of this Part”
(35 1ll. Adm. Code § 734.610(a)(1)) If there is any information missing, the Agency decision
letter must provide “[a]n explanation of the specific type of information . . . that the Agency
needs to compete the review.” (35 Ill. Adm. Code 8 734.610(d)(1)) There is no missing
information identified in the Agency decision letter and nothing in the Agency’s decision letter
even suggests there is information that could be supplied to permit Agency review.

Instead, the Agency complained that some backfill was “provided free of charge” based
upon documentation contained in the billing package. (R.0222) That is, the Agency apparently
believed that supporting documentation raised a an issue, but ultimately did not and could not
find any legal provision that “may be violated if the application for payment is approved.” (35
I1l. Adm. Code § 734.610(d)(2)) It is not necessary to expect that every issue the Agency may
flag will be addressed by a statute or regulation, but if none can be located, then the application

for payment must be granted. Petitioner’s burden of proof in this proceeding is merely to

12
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establish that no provision identified by the Agency would be violated if the application was

approved, and that burden is met.

III. BACKFILLING THE EXCAVATION WITH THE WASHOUT ROCK WAS NOT

FREE NOR DID ITS COST VIOLATE ANY LEGAL STANDARD.

Less than fifteen percent of the backfill material used was washout rock. (R.0222) This
material needed to be acquired, hauled to scales for weighing, transported to the job site and
placed in the excavation. The Agency Instructions for the Budget and Billing Forms make it
clear that the cost of the material itself is only one component of the cost of backfilling an
excavation:

Backfilling the Excavation: Include in the “Cost per Cubic Yard ($)” all costs

associated with the purchase, transportation, and placement of clean

material used to backfill the excavation resulting from the removal and

disposal of soil, including but not limited to all non-consulting personnel

(subcontractors), trucker/equipment operator labor, trucker/equipment

operator travel and per diems, truck charges, visqueen truck liner, backhoe

charges, equipment, equipment mobilization, backfill material (clay, sand,

gravel), barriers, cones, tape, permit fees, traffic control, and other materials

and related expenses.

(Ex. A, atp. 8)
While there was no charge for the washout rock itself, all of the associated costs of

backfilling were incurred, including the cost of scales to weigh the washout rock and of the

13
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various other backfill materials that were incorporated into the excavation with the washout rock.
The gravaman of the Agency’s issue here appears to be that less than 15% of the backfill

material was free (or mostly free), but there are no regulatory rates for backfill material costs as a
separate item. Backfill material itself can consist of any combination of soil, sand, clay and rock,
which are collectively used to fill the excavation, which poses the question of why one portion of
the backfill material is to be evaluated for cost and none other. Ultimately, all of the labor and
materials necessary to backfill an excavation will vary in cost from place to place, posing various
trade-offs in terms of time, cost and quality. So long as the backfill work is certified by a
licensed professional engineer and is equal to or less than the budget approved by the Agency,

the backfill material used cannot be second-guessed after buried in the ground.

V. THE AGENCY’S REMEDY OF ASSESSING A FABRICATED BACKFILL

CHARGE IS ILLOGICAL AND WITHOUT LEGAL BASIS.

Because the Agency believed that all backfill material must have a cost, the Agency
attempted to calculate the cost washout rock as if it had been purchased at one of the quarries.
These calculations are inaccurate and opportunistically utilize more expensive backfill material
from the Florence Quarry to maximize the penalty assessed and ignoring that handling charges
would have been available in such hypothetical circumstances. This appeal has not been brought
to seek an accounting of costs. The Agency does not have authority to set rates for washout rock.
See 5 ILCS 100/5-25 (ratemaking must be authorized by law and executed through rulemaking).
Setting a rate for the washout rock was an error, and the further errors and misjudgments in

setting a rate are the expected consequence of acting outside of a pre-established regulatory

14
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framework.

Furthermore, the Agency’s fabricated charge penalizes the use of recycled material that
may be available when time come to backfill the excavation because such material is free or
relatively inexpensive. It is the public policy of the State of Illinois “to promote the conservation
of natural resources and minimize environmental damage by . . . encouraging and effecting the
recycling and reuse of waste materials.” (415 ILCS 5/20(b)) Not only did the use of the washout
rock from the ready-mix company not violate the Act or regulations promulgated thereunder, but
such an interpretation that discouraged use of recycled concrete would be inconsistent with the

statutory purpose.

CONCLUSION

Petitioner has met its burden of proving by a preponderance of the evidence that no legal
provision cited in the Agency’s decision letter would be violated if the payment application was
approved. Accordingly, Petitioner prays that this motion for summary judgment be granted, the
Agency be directed to approve the payment application in full, the Board award payment of legal
costs herein, and the Board grant Petitioner such other and further relief as it deems meet and

just.

PARKER’S GAS & MORE, INC.,
Petitioner

By its attorneys,
LAW OFFICE OF PATRICK D. SHAW

By:  /s/ Patrick D. Shaw
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Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshawllaw@gmail.com
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EXHIBIT A
(Tons of Washout Rock)

R.0320

199T 1894 T

18.44T 18.13 T

1842 T 1957T

16.82 T 1952 T
Subtotal: 14974 T
R.0321

1964 T

2294 T
Subtotal: 4258 T
R.0322

206 T 1837 T

27.23T 1792T

18.42T 2093 T

2198 T 20.06 T
Subtotal: 16551 T
R.0323

1852 T 18.84 T

201 T 20.68 T

1764 T 2066 T

2449 T 214T

162.33 T

TOTAL: 520.16 T

(Source: R.0320 - R.0323)
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