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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
PEOPLE OF THE STATE OF ILLINOIS, ) 
       ) 

Complainant,   ) 
    ) 

v.      ) PCB 20-16 
     ) (Enforcement – Land) 
     ) 

IRONHUSTLER EXCAVATING, INC., an ) 
Illinois corporation, RIVER CITY   ) 
CONSTRUCTION, LLC, an Illinois limited ) 
liability company, and VENOVICH  ) 
CONSTRUCTION CO., an Illinois corporation, ) 
       ) 

Respondents.    ) 
 

NOTICE OF FILING 
 
To: See attached Certificate of Service. 
 

PLEASE TAKE NOTICE that on May 12, 2021, I filed with the Office of the Clerk of the 

Pollution Control Board this Notice of Filing and IronHustler’s Cross-Motion for Summary 

Judgment and Response to Complainant’s Motion for Summary Judgment, copies of which are 

hereby served upon you. 

IRONHUSTLER EXCAVATING, INC. 
an Illinois corporation, Respondent 
 
 
By: ________________________________ 
       One of Its Attorneys 
 

Jay H. Scholl, ARDC # 6297558 
DAVIS & CAMPBELL L.L.C. 
401 Main Street, Suite 1600 
Peoria, IL 61602 
Tel: (309) 673-1681 
Fax: (309) 673-1690 
jhscholl@dcamplaw.com 
00287902.DOCX 
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CERTIFICATE OF SERVICE 
 

I, the undersigned, certify that I have served on May 12, 2021, the attached Notice of Filing 

upon the following persons by email: 

Raymond J. Callery   Carol Webb 
 Office of the Attorney General Illinois Pollution Control Board 
 500 South Second Street  1021 North Grand Avenue East 
 Springfield, IL 62701   P.O. Box 19274 
 rcallery@atg.state.il.us  Springfield, IL 62794-9274 
 Assistant Attorney General  Carol.Webb@illinois.gov 
      Hearing Officer 
 
 Kenneth Eathington 
 Quinn, Johnston, Henderson 
      Pretorius & Cerulo 
 227 N.E. Jefferson Street 
 Peoria, IL 61602 
 keathington@quinnjohnston.com 

Attorney for River City  
     Construction, LLC 

 
Furthermore, I, the undersigned, certify that I have served on May12, 2021, the attached 

Notice of Filing upon the following persons by depositing the document in a U.S. Postal Service 

mailbox by the time of 5:00 P.M., with proper postage or delivery charges prepaid: 

Venovich Construction Company 
c/o Joseph L. Venovich, Jr., Registered Agent 
207 South Sampson Street 
P.O. Box 410 
Tremont, IL 61568 

 
 
________________________________ 
 

Jay H. Scholl, ARDC # 6297558 
DAVIS & CAMPBELL L.L.C. 
401 Main Street, Suite 1600 
Peoria, IL 61602 
Tel: (309) 673-1681 
Fax: (309) 673-1690 
jhscholl@dcamplaw.com 

Electronic Filing: Received, Clerk's Office 05/12/2021



1 

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

PEOPLE OF THE STATE OF ILLINOIS, ) 
) 

Complainant,  ) 
    ) 

v.      ) PCB 20-16 
     ) (Enforcement – Land) 

) 
IRONHUSTLER EXCAVATING, INC., an ) 
Illinois corporation, RIVER CITY  ) 
CONSTRUCTION, LLC, an Illinois limited ) 
liability company, and VENOVICH ) 
CONSTRUCTION CO., an Illinois corporation, ) 
       ) 

Respondents.    ) 

IRONHUSTLER’S CROSS-MOTION FOR SUMMARY JUDGMENT AND 
RESPONSE TO COMPLAINANT’S MOTION FOR SUMMARY JUDGMENT 

Respondent, IRONHUSTLER EXCAVATING, INC., an Illinois corporation 

(“IronHustler”), by its attorneys at Davis & Campbell L.L.C., moves for summary judgment 

pursuant to 735 ILCS 5/2-1005 and 35 Ill. Adm. Code 101.516, and responds to the Motion for 

Summary Judgment (the “Motion”) filed by the Complainant, PEOPLE OF THE STATE OF 

ILLINOIS (“Complainant”), as follows: 

SUMMARY 

The Complainant, on behalf of the Illinois Environmental Protection Agency (the “IEPA”) 

assumes that “waste,” as that term is defined in the Illinois Environmental Protection Act (the 

“Act”), was deposited by IronHustler at a farm site located at or nearby 9701 Kings Road in 

Hopedale, Illinois (the “Farm”).  However, the undisputed evidence reveals that at least five (5) 

semi-truck loads of materials pre-dated IronHustler’s presence at the Farm.  Despite this, 

IronHustler undertook to remove all materials from the Farm, including those five (5) semi-truck 

loads that pre-dated its presence at the Farm.  Those efforts were completed no later than 10 days 
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after materials were allegedly diverted to the Farm and no later than 4 days after IronHustler 

learned of the allegations made by the IEPA.  Furthermore, Complainant admits that, in further 

efforts to comply with the Act, IronHustler took additional remedial measures, including imposing 

new policies and terminating the employment of its employees involved in diverting materials. 

Despite these prompt and comprehensive actions of IronHustler, notably beyond the 

remedial actions requested by the IEPA, the IEPA has demonstrated a complete disregard for its 

primary directive under the Act, ensuring that alleged violations are adequately addressed, instead 

only seeking to punish IronHustler with monetary penalties.  Specifically: 

 Even before IronHustler had an opportunity to exercise its statutory right to submit
a written response to the IEPA, the IEPA concluded the matter could not be
resolved without the involvement of Complainant or the State’s Attorney for the
purpose of imposing monetary penalties.

 After IronHustler exercised its statutory right to meet with the IEPA and voluntarily
took additional remedial measures when none were being suggested by the IEPA,
the IEPA again concluded the matter could not be resolved without the involvement
of Complainant or the State’s Attorney for the purpose of imposing monetary
penalties.

 Finally, after the IEPA acknowledged that the site on which the alleged dumping
took place had “returned to compliance,” the IEPA thereafter concluded that
IronHustler “failed to adequately respond to the . . . Violation Notice” and
continued to push forward with imposing monetary penalties.

Blinded by its desire to punish IronHustler with monetary penalties, the IEPA has ignored, and 

Complainant strains to argue otherwise, that the applicable factors in this matter do not warrant 

the imposition of monetary penalties.  Accordingly, even if IronHustler is found to have violated 

the Act, no monetary penalties should be imposed against it in this matter. 
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IRONHUSTLER’S 
STATEMENT OF UNCONTESTED FACTS 

Hauling of Materials  
from the Project to the Landfill 

1. IronHustler had arranged for materials to be taken from the Delavan CUSD No. 

703 site located at 817 S. Locust Street in Delavan, Illinois (the “Project”), to a lawful disposal 

facility, namely the Tazewell County Landfill (also known as the Hopedale Landfill and the Indian 

Creek Landfill) (the “Landfill”) (Exhibit 1, ¶ 2). 

2. In fact, 208 semi-truck loads of materials were taken from the Project directly to 

the Landfill between June 28, 2017, and July 21, 2017 (Exhibit 1, ¶¶ 3-12). 

Diversion of Materials 
from the Project 

3. On or around July 13, 2017, IronHustler received notice that the IEPA had 

conducted an investigation at the Farm at which it was alleged materials had been deposited from 

the Project (Exhibit 1, ¶ 13). 

4. Until it received notice that the IEPA had conducted an investigation at the Farm 

on or around July 13, 2017, management of IronHustler was not aware that materials were being 

taken from the Project to any site other than the Landfill (Exhibit 1, ¶ 17). 

5. The next day, on July 14, 2017, IronHustler received the time cards for loads taken 

from the Project on July 7, 2017, which indicated that 24 loads were taken to a “farmer” or “farm 

site,” rather than to the Landfill (Exhibit 1, ¶¶ 14-16). 
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Immediate 
Cleanup of Materials 

6. Immediately upon receiving confirmation that loads were taken from the Project to 

a “farmer” or “farm site,” IronHustler began arranging for materials to be removed from the Farm 

and taken to the Landfill (Exhibit 1, ¶ 18). 

7. On July 17, 2017, four (4) days after receiving notice of the diversion of materials 

that IronHustler had originally arranged to be taken to the Landfill, IronHustler caused 29 loads of 

materials to be taken from the Farm to the Landfill (Exhibit 1, ¶ 19). 

8. After these efforts by IronHustler, the IEPA acknowledged that “[d]uring [an] 

inspection [of the Farm], it was determined that [the Farm] ha[d] returned to compliance with the 

apparent violations of [the Act and the regulations issued thereunder]” (Exhibit 1, ¶ 20). 

Further Remedial Measures 
Taken by IronHustler 

9. Without any prompting by the IEPA, IronHustler terminated the employment of its 

employees who were involved in any alleged diversion of materials from the previously-arranged 

lawful disposal facility to the Farm (Exhibit 1, ¶ 21). 

10. Without any prompting by the IEPA, IronHustler implemented additional policies 

to ensure that materials are not diverted from previously-arranged lawful disposal facilities 

(Exhibit 1, ¶ 22). 

11. Without any prompting by the IEPA, IronHustler voluntarily engaged its counsel 

to prepare a form Service Agreement for Non-Hazardous Waste, which contains a commitment 

from third parties taking clean construction or demolition debris from IronHustler projects to 

comply with the Act (Exhibit 1, ¶ 23). 
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12. There were not any economic benefits realized by IronHustler from this alleged 

diversion, as IronHustler paid for: (i) disposal at the Landfill of five (5) more loads of materials 

than were initially allegedly diverted from the Project to the Farm, (ii) two (2) transportations of 

the allegedly diverted materials (once from the Project to the Farm and a second time from the 

Farm to the Landfill); and (iii) costs of terminating the involved employees and taking additional 

remedial actions (Exhibit 1, ¶ 24). 

IEPA’s Disregard for 
the Intent of the Act 

13. On August 21, 2017, IronHustler received the Violation Notice (the “Violation 

Notice”), in which the IEPA suggested that IronHustler undertake the following resolutions: (i) 

cease all open dumping of waste at the Farm; (ii) remove all waste alleged to be improperly 

dumped at the Farm; and (iii) submit copies of waste disposal receipts documenting proper 

disposal of the waste that it alleged to be improperly dumped at the Farm (Exhibit 1, ¶¶ 25-26). 

14. On September 27, 2017, having performed all resolutions suggested by the IEPA 

over two (2) months earlier, counsel for IronHustler submitted a written response to the Violation 

Notice (the “Written Response”), outlining IronHustler’s compliance with the IEPA’s suggested 

resolutions, requesting a meeting under Section 31(a)(2) of the Act, and proposing that a 

compliance commitment agreement be issued reflecting that compliance has been achieved 

(Exhibit 1, ¶ 27). 

15. In a letter dated September 28, 2017, the IEPA refused to issue a compliance 

commitment agreement and insisted on pursuing monetary penalties (Exhibit 1, ¶ 28) even though 

it would not receive the Written Response until October 3, 2017 (Exhibit 1, Exhibit P), and the 

Written Response was not due until October 5, 2017 (415 ILCS 5/31(a)(2)). 
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16. Despite the IEPA’s insistence on pursuing monetary penalties without regard for 

any information presented by IronHustler, IronHustler proceeded to meet with the IEPA on 

October 19, 2017 (Exhibit 1, ¶ 29). 

17. At the meeting on October 19, 2017, IronHustler asked whether there were any 

additional actions it should take in response to the Violation Notice, to which representatives of 

the IEPA indicated that they could not think of anything else that could be done by IronHustler to 

address the matters alleged in the Violation Notice (Exhibit 1, ¶ 29). 

18. Despite the lack of additional remedial measures suggested by the IEPA, 

IronHustler continued to attempt to find ways to prevent future violations by engaging its counsel 

to prepare a form Service Agreement for Non-Hazardous Waste, which contains a commitment 

from third parties taking non-hazardous materials from IronHustler projects, such as the owner of 

the Farm, to comply with the Act (Exhibit 1, ¶¶ 29-30). 

19. These additional measures were relayed to the IEPA in a letter from counsel for 

IronHustler dated November 9, 2017 (Exhibit 1, ¶ 30), which was received by the IEPA on 

November 13, 2017 (Exhibit 1, Exhibit S). 

20. On November 13, 2017, the same day it received additional information from 

IronHustler outlining the addition remedial measures taken by IronHustler when the IEPA had 

nothing more to suggest, the IEPA again issued a letter refusing to issue a compliance commitment 

agreement and indicated that the alleged violations “may not be able to be resolved without the 

involvement of the Office of the Attorney General or the State’s Attorney” (Exhibit 1, ¶ 31). 

21. On December 27, 2017, the IEPA issued a letter to IronHustler indicating that a 

follow-up inspection was performed at the Farm on November 16, 2017, and acknowledged that 
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“[d]uring the inspection, it was determined that [the Farm] has returned to compliance with the 

apparent violations of [the Act and the regulations issued thereunder]” (Exhibit 1, ¶ 32). 

22. On January 22, 2018, despite previously acknowledging that the Farm had returned 

to compliance, the IEPA issued a letter to IronHustler, stating that it “failed to adequately respond 

to the . . . Violation Notice” (Exhibit 1, ¶ 33). 

RESPONSE TO COMPLAINANT’S 
STATEMENT OF UNCONTESTED FACTS 

 
The following statements made in Complainant’s Statement of Uncontested Facts are 

unsupported by the record in this case: 

13. After becoming aware that general construction [or] demolition debris had been 

open dumped on his property, Joseph Venovich contacted IRONHUSTLER. 

Response: This statement of fact implies that “general construction or demolition debris” was 
deposited at the Farm by IronHustler.  Although IronHustler does not dispute that, 
unknown to management, one of its employees authorized diversion of clean 
construction or demolition debris from the Project to the Farm for the purpose of 
erosion control, Complainant presents no evidence that any materials diverted from 
the Project constitute general construction or demolition debris, as that term is 
defined in the Act (415 ILCS 5/3.160 (a)).  Furthermore, this statement of fact 
implies that Joseph Venovich owns the Farm, but he does not.  On information and 
belief, the Farm is owned by Venovich Construction Company, an Illinois 
corporation. 

 
16. The "diversion" of the demolition debris from the previously arranged lawful 

disposal facility to the [Farm] occurred on July 7, 2017. The Hourly Time Sheets for July 7, 2017 

indicate up to twenty-four truckloads of waste material from the [Project] did not go to the landfill 

but were diverted. 

Response: This statement of fact suggests that “waste” was deposited at the Farm by 
IronHustler.  Although IronHustler does not dispute that, unknown to management, 
one of its employees authorized the diversion of clean construction or demolition 
debris from the Project to the Farm for the purpose of erosion control, Complainant 
presents no evidence that any materials diverted from the Project constitute waste, 
as that term is defined in the Act (415 ILCS 5/3.535).  
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23. On July 13, 2017, the Illinois EPA inspected the [Farm]. Approximately 750 cubic 

yards of open dumped demolition debris was located at the end of King Road along the Mackinaw 

River. Some of the demolition debris was located in water along the edge of the river. 

Response: Note that this statement of fact uses the term “demolition debris,” which is not 
defined by the Act, rather than “general construction or demolition debris” or 
“waste” (defined at 415 ILCS 5/3.160 (a) and 415 ILCS 5/3.535, respectively).  

 
24. The demolition debris contained electrical wire, metal radiators, wood, rebar, wire 

conduit, metal sheeting, metal angle iron, painted brick, plywood, metal studs, metal pipe, painted 

concrete, slag, and ceramic tile. A John Deere 650H dozer with IRONHUSTLER markings was 

located at the [Farm].  

Response: Note that this statement of fact uses the term “demolition debris,” which is not 
defined by the Act, rather than “general construction or demolition debris” or 
“waste” (defined at 415 ILCS 5/3.160 (a) and 415 ILCS 5/3.535, respectively). 

 
In addition, the following facts stated in Complainant’s Statement of Uncontested Facts, 

support the positions taken by IronHustler in this matter: 

14. IRONHUSTLER removed debris from the [Farm] prior to the Illinois EPA's re-

inspection of the [Farm] on November 16, 2017. IRONHUSTLER provided the Illinois EPA with 

receipts documenting the disposal of debris at the . . . Landfill on July 17, 2017. 

17. After learning of the Illinois EPA inspection at the [Farm], IRONHUSTLER 

prohibit[ed] any future material from being diverted to the [Farm] and directed that any material 

diverted to the [Farm] be removed and delivered to the . . . Landfill. 

18. The employees of IRONHUSTLER who were involved in the diversion of the 

material from the previously arranged lawful disposal facility to the [Farm] are no longer employed 

by IRONHUSTLER. 
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21. Tim DeHart, the former superintendent for IRONHUSTLER, was terminated from 

his employment with IRONHUSTLER because of his role in the [Project]. 

22. On July 17, 2017, IRONHUSTLER removed 567.32 tons of demolition debris from 

the [Farm] (9701 Kings Road, Hopedale, Illinois) and transported it to the . . . Landfill. 

ARGUMENT 

1. Summary judgment must be granted in favor of IronHustler because there is no 
evidence, beyond the self-serving assumptions of IEPA personnel, establishing 
Complainant’s burden to show that IronHustler is responsible for depositing any 
general construction or demolition debris or waste, as those terms are defined in the 
Act, that was found at the Farm. 
 
“Summary judgment is proper when the matters properly before the court show that if the 

case goes to trial, there would be no question the trier of fact would be required to decide and the 

movant would be entitled to judgment as a matter of law.”  Seefeldt v. Millikin Nat. Bank of 

Decatur, 154 Ill. App. 3d 715, 718, 506 N.E.2d 1052 (4th Dist. 1987).  “Even though a complaint 

may purport to raise an issue of material fact, if such issue is not further supported by evidentiary 

facts, summary judgment is appropriate.”  Id. 

“In determining the genuineness of a fact, a court should ignore personal conclusions, 

opinions, and self-serving statements and consider only facts admissible in evidence under the 

rules of evidence.”  Seefeldt, 154 Ill. App. 3d at 718 (emphasis added).  See also Perfection Corp. 

v. Lochinvar Corp., 349 Ill. App. 3d 738, 744, 812 N.E.2d 465 (1st Dist. 2004) (“Unsupported 

assertions, opinions, and self-serving or conclusory statements made in deposition testimony are 

not admissible evidence upon review of a summary judgment motion.”).  “A trial court need not 

strain hard to adduce some remote factual possibility to defeat a motion for summary judgment.”  

Gehrman v. Zajac, 34 Ill. App. 3d 164, 166, 340 N.E.2d 184 (1st Dist. 1975). 
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IronHustler does not dispute that clean construction or demolition debris were diverted, 

unknown to management, to the Farm on July 7, 2017.  However, diversion of those materials in 

itself does not establish any of the violations of the Act alleged by Complainant.  Rather 

Complainant has the burden to establish that the diverted materials were made up of “general 

construction or demolition debris” or “waste,” as those terms are defined by the Act (415 ILCS 

5/3.160 (a) and 415 ILCS 5/3.535, respectively).  Complainant cannot meet its burden. 

The undisputed evidence establishes that: (i) 24 loads of materials from the Project were 

diverted to the Farm on July 7, 2017 (Exhibit 1, ¶¶ 14-16); (ii) immediately upon learning of such 

diversion for the first time on July 13, 2017, management of IronHustler arranged for all materials 

located at the Farm to be taken to the Landfill (Exhibit 1, ¶¶ 13 & 17-18); (iii) 29 loads of materials 

from the Farm were taken, on behalf of IronHustler, from the Farm to the Landfill on July 17, 

2017 (Exhibit 1, ¶ 19); and (iv) after the removal of those materials, the Farm had returned to 

compliance with the Act (Exhibit 1, ¶ 20).  Accordingly, over 17% of the semi-truck loads of 

materials observed at the Farm by the IEPA and taken by IronHustler to the Landfill would not 

have been deposited at the Farm by IronHustler’s employees or agents (Exhibit 1, ¶¶ 14-16 & 19). 

Attempting to support its assumption that the materials deposited at the Farm by 

IronHustler’s employees or agents contained general construction or demolition debris or waste, 

Complainant offers an Affidavit of Jason Thorp (Motion, Exhibit A).  The Affidavit states that 

general construction or demolition debris or waste was present at the Farm (Motion, Exhibit A, ¶¶ 

2-3), but nothing in that Affidavit supports the assumption that any general construction or 

demolition debris or waste was deposited at the Farm by IronHustler’s employees or agents.  

Rather, Complainant assumes that to be the case based upon the presence of an IronHustler tracked 

excavator at the Farm (Motion, Exhibit A, ¶ 4).  However, this self-serving assumption ignores 
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that there were at least five (5) semi-truck loads of materials at the Farm that were not deposited 

by IronHustler’s employees or agents. 

Without relying on self-serving assumptions, Complainant cannot meet its burden to 

establish that any materials deposited at the Farm by IronHustler’s employees or agents contained 

general construction or demolition debris or waste.  Accordingly, there is no question the trier of 

fact would be required to decide, and summary judgment must be granted to IronHustler. 

2. Even if Complainant had evidence that IronHustler violated the Act, penalties should 
not be imposed for wholly past violations, particularly where IronHustler has 
demonstrated to have exercised good faith. 
 
In evaluating the Act, the Illinois Supreme Court has long recognized that “the principal 

reason for authorizing the imposition of civil penalties was to provide a method to aid the 

enforcement of the Act and that the punitive considerations were secondary.”  S. Illinois Asphalt 

Co., Inc. v. Pollution Control Bd., 60 Ill. 2d 204, 207, 326 N.E.2d 406, 408 (1975).  For that reason, 

“the General Assembly did not intend that the . . . Board should impose a monetary fine in every 

case of a violation of the Act or regulations.”  Id. at 208.  Accordingly, “[t]he imposition of [a] 

penalty constitutes an arbitrary abuse of discretion” where the penalty “can only be viewed as 

punishment . . . and is not required as an aid in the enforcement of the Act.”  Id. at 212. 

Along these lines, courts have routinely vacated or reversed penalties awarded by the Board 

where a party has exercised good faith, see, e.g., Park Crematory, Inc. v. Pollution Control Bd., 

264 Ill. App. 3d 498, 505-06, 637 N.E.2d 520, 525 (1st Dist. 1994) (vacating a penalty where 

“[t]he evidence shows that, at all times, Park’s owner acted in ‘good faith’ ”); CPC Intern., Inc. v. 

Illinois Pollution Control Bd., 24 Ill. App. 3d 203, 208, 321 N.E.2d 58, 61 (3d Dist. 1974) (vacating 

a penalty where “[t]he violations were apparently not deliberate and CPC took quick steps to 

correct the problem”), and/or the violations ceased before a complaint is filed before the Pollution 

Electronic Filing: Received, Clerk's Office 05/12/2021



12 

Control Board.  See, e.g., S. Illinois Asphalt Co., 60 Ill. 2d at 210 (reversing a penalty where 

“[t]here was no need to assess a penalty in aid of the enforcement of the Act because Southern had 

ceased operating prior to the filing of the complaint.”); City of Moline v. Pollution Control Bd., 

133 Ill. App. 3d 431, 433, 478 N.E.2d 906, 908 (3d Dist. 1985) (reversing a penalty where, “[w]hile 

the evidence produced before the Board reveals a seriously troubled and environmentally harmful 

operation at North Slope in its early years following upgrading, it is equally clear that these 

problems were substantially under control at the time the complaint was filed”).  In these instances, 

the Pollution Control Board has itself recognized that the imposition of penalties can in fact hinder 

the fulfillment of the purpose of the Act.  See Employees of Holmes Bros. v. Merlan, Inc. (1971), 

2 Ill.P.C.B.Op. 405, 409 (“In the opinion of the Board, Merlan has exercised good faith in trying 

to control its problems, and to penalize a company such as this would discourage all those who act 

in good faith to bring an end to their pollution control problems.”). 

In past pleadings, Complainant has pointed to only one case, Modine Mfg. Co. v. Pollution 

Control Bd., for the premise that that “penalties may be imposed under the Act for wholly past 

violations.” 193 Ill. App. 3d 643, 549 N.E.2d 1379 (2d Dist. 1990).  However, as noted in Modine, 

the First District Court of Appeals and the Third District Court of Appeals (the district in which 

the violations in this case are alleged to have occurred) have held that the imposition of a penalty 

based on wholly-past violations does not aid in the enforcement of the Act. Id. at 648. Specifically, 

in Chicago Magnesium Casting Co. v. Pollution Control Board, the First District Court of Appeals 

held that the imposition of a penalty was improper because the respondent had been in compliance 

with the Act for six months, and thus, “the imposition of a civil penalty will in no way aid the 

enforcement of the Act.” 22 Ill. App. 3d 489, 495, 317 N.E.2d 689, 694 (1st Dist. 1974). Likewise, 

in City of Moline, the Third District Court of Appeals found that the imposition of a penalty in 
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that case would not aid in the enforcement of the Act because the “problems were substantially 

under control at the time the complaint was filed.” 133 Ill. App. 3d at 433. 

The Alleged Violations 
Were Wholly-Past 

In this case, it is undisputed that the materials at the Farm alleged to violate the Act were 

removed on July 17, 2017 (Exhibit 1, ¶¶ 19-20).  Despite the allegations being wholly-past 

violations at the time of issuing the Violation Notice on August 17, 2017 (Exhibit 1, Exhibit M), 

the IEPA continued its agenda to punish IronHustler with monetary penalties (Exhibit 1, Exhibit 

Q).  Furthermore, Complainant’s own evidence establishes that by November 16, 2017, “the open 

dumped demolition debris had been removed” (Motion, Exhibit A, ¶ 5).  Despite now confirming 

itself that the allegations were of wholly-past violations and confirming that fact in a letter dated 

December 27, 2017 (Exhibit 1, Exhibit V), the IEPA nevertheless continued its agenda to punish 

IronHustler with monetary penalties (Exhibit 1, Exhibit W). 

The IEPA, in Its Agenda to Impose Monetary Penalties, Has 
Ignored Its Obligations and Directives Under the Act 

 
From its course of conduct, it is clear that the IEPA had no regard for whether the violations 

were wholly in the past.  Rather, the procedures for ensuring compliance with the Act have been 

mere formalities to the IEPA, and nothing IronHustler could do would convince it otherwise.  

The Act provides IronHustler with an opportunity to address alleged violations of the Act 

and respond to those allegations in writing (415 ILCS 5/31(a)(2)).  However, even before 

IronHustler had an opportunity to exercise its statutory right to submit a written response to the 

IEPA, the IEPA concluded the matter could not be resolved without the involvement of 

Complainant or the State’s Attorney for the purpose of imposing monetary penalties.  Specifically, 

having received the Violation Notice on August 21, 2017 (Exhibit 1, ¶¶ 25-26), under the Act, 
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IronHustler had the statutory opportunity to respond until October 5, 2017 (415 ILCS 5/31(a)(2)).  

Although the IEPA would not receive IronHustler’s timely Written Response until October 3, 2017 

(Exhibit 1, Exhibit P), the IEPA concluded in a letter dated September 28, 2017, that it would not 

issue a compliance commitment agreement (Exhibit 1, ¶ 28).  Instead, the IEPA endeavored to 

instead pursue its agenda of imposing monetary penalties on IronHustler (Exhibit 1, ¶ 28).  Clearly, 

the IEPA had made up its mind before receiving any proposed compliance commitment agreement.  

IronHustler’s good faith efforts would not be, and have not been, considered. 

The Act also provides IronHustler with an opportunity to meet with the IEPA to respond 

to each alleged violation, offer a suggested resolution, suggest an implementation time frame, and 

suggest alternative resolutions. (415 ILCS 5/31(a)(4)).  IronHustler exercised this statutory right 

on October 19, 2017, at which it reiterated that it performed all resolutions suggested by the IEPA 

and asked whether there were any additional actions it should take in response to the Violation 

Notice (Exhibit 1, ¶ 29).  The IEPA suggested nothing (Exhibit 1, ¶ 29).  Despite this, IronHustler 

voluntarily took additional remedial measures and informed the IEPA of those measures in a letter 

dated November 9, 2017 (Exhibit 1, ¶ 30).  On the same day that the IEPA would receive this 

information, it informed IronHustler that it would not issue a compliance commitment agreement 

and would instead pursue its agenda of imposing monetary penalties (Exhibit 1, ¶¶ 30-31). 

Finally, on December 27, 2017, the IEPA issued a letter to IronHustler indicating that a 

follow-up inspection was performed of the Farm and acknowledged that “[d]uring the inspection, 

it was determined that [the Farm] has returned to compliance with the apparent violations of [the 

Act and the regulations issued thereunder]” (Exhibit 1, ¶ 32).  Despite this acknowledgement, the 

IEPA concluded a month later that IronHustler “failed to adequately respond to the . . . Violation 

Notice” and continued with its agenda to impose monetary penalties (Exhibit 1, ¶ 33). 
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IronHustler Acted in Good Faith 

In contrast to the actions of the IEPA, the undisputed evidence establishes that the actions 

of IronHustler were undertaken in good faith.  It is undisputed that IronHustler had arranged for 

materials to be taken to the Landfill (Exhibit 1, ¶ 2), and in fact 208 semi-truck loads of materials 

were taken from the Project directly to the Landfill between June 28, 2017, and July 21, 2017 

(Exhibit 1, ¶¶ 3-12).  When comparing this number to the 24 loads that were taken to a “farmer” 

or “farm site,” rather than to the Landfill (Exhibit 1, ¶¶ 14-16), just over 10% of the loads coming 

from the Project were taken to the Farm, rather than to the Landfill.  This diversion could not have 

been part of some grand scheme to avoid paying for the appropriate disposal of materials, as the 

procedures to appropriately dispose of general construction or demolition debris or waste were in 

place and were followed for 208 semi-truck loads.  Nothing in the record suggests otherwise. 

IronHustler’s good faith is further demonstrated by its immediate actions to clean up 

materials that its employees and agents deposited at the Farm in addition to materials that had 

previously been deposited at the Farm by other unknown parties.  As previously noted, it is 

undisputed that management of IronHustler was unaware of the diversion of materials until July 

13, 2017 (Exhibit 1, ¶¶ 13 & 17), and immediately upon learning of such diversion, management 

of IronHustler arranged for all materials located at the Farm to be taken to the Landfill (Exhibit 1, 

¶ 18).  Those materials, in addition to the pre-existing materials located at the Farm, were removed 

by IronHustler four (4) days later on July 17, 2017 (Exhibit 1, ¶ 19).  The willingness and follow-

through to clean up a concern raised by the IEPA within four (4) days, despite no evidence that 

IronHustler was responsible for the IEPA’s concern, is remarkable, strong, and undisputed 

evidence of the good faith exercised by IronHustler. 
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Finally, it is undisputed that IronHustler did everything that was requested of it by the IEPA 

(Exhibit 1, ¶¶ 25-27) and more.  The IEPA was asked by IronHuster what more could be done, 

and it offered no suggestions (Exhibit 1, ¶ 29).  IronHustler took its own additional remedial 

actions and: (i) terminated the employment of its employees who were involved in any alleged 

diversion of materials from the previously-arranged lawful disposal facility to the Farm (Exhibit 

1, ¶ 21); (ii) implemented additional policies to ensure that materials are not diverted from 

previously-arranged lawful disposal facilities (Exhibit 1, ¶ 22); and (iii) voluntarily engaged its 

counsel to prepare a form Service Agreement for Non-Hazardous Waste, which contains a 

commitment from third parties taking clean construction or demolition debris from IronHustler 

projects to comply with the Act (Exhibit 1, ¶ 23).  With these additional remedial actions, 

IronHustler has demonstrated a good faith effort to ensure compliance with the Act by its 

employees and agents, as well as the third parties it encounters in the course of providing services. 

Complainant cannot, and does not, dispute that the alleged violations have been wholly in 

the past for over three years.  Furthermore, Complainant cannot dispute, and acknowledges, the 

good faith efforts taken by IronHustler (Motion, Statement of Uncontested Facts, ¶¶ 14, 17-18 & 

21-22).  Accordingly, this is not a case where penalties may be awarded under the Act.

3. Even if monetary penalties were appropriate, the applicable factors favor no penalty. 

When monetary penalties under the Act are appropriate, “the severity of the penalty should

bear some relationship to the seriousness of the infraction or conduct.”  S. Illinois Asphalt Co., 60 

Ill. 2d at 208.  “In determining if a civil penalty is warranted and, if so, the amount of the penalty, 

the Board must be governed by the consideration required by [415 ILCS 5/33(c)],” including the 

character and degree of injury to, or interference with the protection of the health, general welfare 

and physical property of the people and any subsequent compliance.  Id. at 208-09. 
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Specifically, in determining whether a monetary penalty is appropriate, the Board must 

take into consideration all facts and circumstances including, but not limited to: (i) the character 

and degree of injury to, or interference with the protection of the health, general welfare and 

physical property of the people; (ii) the social and economic value of the pollution source; (iii) the 

suitability or unsuitability of the pollution source to the area in which it is located, including the 

question of priority of location in the area involved; (iv) the technical practicability and economic 

reasonableness of reducing or eliminating the emissions, discharges or deposits resulting from 

such pollution source; and (v) any subsequent compliance.  415 ILCS 5/33(c). 

Furthermore, once a monetary penalty is deemed appropriate, the Board is authorized to 

consider any matters of record in mitigation or aggravation of penalty, including, but not limited 

to, the following factors: (1) the duration and gravity of the violation; (2) the presence or absence 

of due diligence on the part of the respondent in attempting to comply with the requirements of 

the Act and regulations thereunder or to secure relief therefrom as provided by the Act; (3) any 

economic benefits accrued by the respondent because of delay in compliance with requirements, 

in which case the economic benefits shall be determined by the lowest cost alternative for 

achieving compliance; (4) the amount of monetary penalty which will serve to deter further 

violations by the respondent and to otherwise aid in enhancing voluntary compliance with the Act 

by the respondent and other persons similarly subject to the Act; (5) the number, proximity in time, 

and gravity of previously adjudicated violations of the Act by the respondent; (6) whether the 

respondent voluntarily self-disclosed the non-compliance to the Agency; (7) whether the 

respondent has agreed to undertake a "supplemental environmental project"; and (8) whether the 

respondent has successfully completed a Compliance Commitment Agreement.  415 ILCS 5/42 

(h). 
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Appropriateness of a Monetary Penalty 
(Section 33(c)) 

In the Motion, Complainant offers a generic analysis of the factors required by 415 ILCS 

5/33(c).  Applying those factors to the actual factual circumstances of this matter demonstrates 

that monetary penalties are not appropriate in this matter. 

(i)  The character and degree of injury to, or interference with the protection of the health, 
general welfare and physical property of the people. 

 
The waste alleged to have been dumped at the Farm was composed of “electrical wire, 

metal radiators, wood, rebar, wire conduit, metal sheeting, metal angle iron, painted brick, 

plywood, metal studs, metal pipe, painted concrete, slag, and ceramic tile” (Motion, Statement of 

Uncontested Facts, ¶ 24).  Those materials are solids and not of the nature of liquids or other types 

of materials that are difficult or impossible to remove.  There is no evidence suggesting that any 

contamination remained at the Farm or in the ground, water, or air after materials were removed.  

Rather, the IEPA admits that “[the Farm] ha[d] returned to compliance” (Exhibit 1, ¶ 20). 

Furthermore, Complainant does not, and cannot, offer any evidence of long-term harm to 

the health, general welfare and physical property of the people.  Rather, Complainant points only 

to general harm on implementation of the IEPA’s solid waste program (Motion, p. 20).  If the 

IEPA was not focused solely on its desire to impose monetary penalties on IronHustler, it would 

have recognized that IronHuster achieved compliance with the IEPA’s  solid waste program within 

four (4) days after it was present on the Farm for its initial inspection (Exhibit 1, ¶¶ 13 & 17). 

(ii)  The social and economic value of the pollution source. 
 

The Project, construction of a new high school, was a one-time construction project 

(Motion, Statement of Uncontested Facts, ¶ 3).  Furthermore, removal of the debris from the 

demolition of the old school took place on nine (9)  days (Exhibit 1, ¶¶ 3-11).  This project is not 
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of an ongoing nature that continues to generate economic value to IronHustler.  For these reasons, 

the social and economic value of the Project do not warrant imposition of monetary penalties. 

(iii)  The suitability or unsuitability of the pollution source to the area in which it is located, 
including the question of priority of location in the area involved. 

 
It is undisputed that IronHustler had arranged for materials to be taken from the Project to 

the Landfill (Exhibit 1, ¶ 2).  In fact, 208 semi-truck loads of materials were taken from the Project 

directly to the Landfill between June 28, 2017, and July 21, 2017 (Exhibit 1, ¶¶ 3-12).  Any 

diversion of materials to the Farm was done without the knowledge or prior approval of 

management of IronHustler (Exhibit 1, ¶ 17).  And, as soon as management of IronHustler learned 

that materials had been diverted to the Farm, it arranges for those materials, in addition to pre-

existing materials, to be removed and taken to the Landfill within four (4) days (Exhibit 1, ¶ 19).  

Furthermore, IronHustler has taken additional remedial measure outlined herein to ensure future 

compliance with the Act by its employees and agents, as well as the third parties it encounters in 

the course of providing services (Exhibit 1, ¶¶ 21-23).  As the evidence demonstrates that disposal 

of general construction or demolition debris at unsuitable locations will not be tolerated by 

IronHustler, this factor does not favor imposition of a monetary penalty. 

(iv)  The technical practicability and economic reasonableness of reducing or eliminating the 
emissions, discharges or deposits resulting from such pollution source. 

 
Demolition and construction of the Project is not an ongoing pollution source.  In fact, the 

diversion of materials that had been arranged to be delivered to the Landfill (Exhibit 1, ¶ 2) took 

place on only one (1) day (Exhibit 1, ¶ 16), and the entire removal of debris from the demolition 

of the old school took place on nine (9) days (Exhibit 1, ¶¶ 3-12).  As this is not an ongoing project 

and IronHustler has taken steps to ensure future compliance with the Act by its employees and 
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agents, as well as the third parties it encounters in the course of providing services (Exhibit 1, ¶¶ 

21-23), this factor also does not favor imposition of a monetary penalty. 

(v)  Any subsequent compliance. 
 
It is undisputed that IronHustler removed materials from the Farm on July 17, 2017 

(Exhibit 1, ¶ 19), four (4) days after learning of the diversion of materials on July 13, 2017 (Exhibit 

1, ¶¶ 13 & 17), and ten (10) days after the diversion of materials on July 7, 2017 (Exhibit 1, ¶¶ 14-

16).  The IEPA acknowledged that “[the Farm] ha[d] returned to compliance,” although it failed 

to make that acknowledgement for five (5) months after the clean-up occurred (Exhibit 1, ¶ 20).  

Complainant seeks to characterize the alleged non-compliance as running through its subsequent 

inspection on November 16, 2017.  However, the IEPA’s months-long delay of its subsequent 

inspection does not negate that the cleanup occurred on July 17, 2017.  This factor overwhelmingly 

favors IronHustler’s position that monetary penalties are not appropriate. 

Amount of Monetary Penalty 
(Section 42(h)) 

In large part, as with the Section 33(c) factors, Complainant offers a generic analysis of the 

factors outlined by 415 ILCS 5/42(h).  Applying those factors to the actual factual circumstances 

of this matter demonstrates that no monetary penalty should be imposed. 

(1) The duration and gravity of the violation. 
 

It is undisputed that IronHustler removed materials from the Farm on July 17, 2017 

(Exhibit 1, ¶ 19), four (4) days after learning of the diversion of materials on July 13, 2017 (Exhibit 

1, ¶¶ 13 & 17), and ten (10) days after the diversion of materials on July 7, 2017 (Exhibit 1, ¶¶ 14-

16).  Furthermore, the waste alleged to have been dumped at the Farm was composed of “electrical 

wire, metal radiators, wood, rebar, wire conduit, metal sheeting, metal angle iron, painted brick, 

plywood, metal studs, metal pipe, painted concrete, slag, and ceramic tile” (Motion, Satement of 
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Uncontested Facts, ¶ 24).  Those materials are solids and not of the nature of liquids or other types 

of materials that are difficult or impossible to remove.  There is no evidence suggesting that any 

contamination remained at the Farm or in the ground, water, or air after materials were removed.  

Rather, the IEPA admits that “[the Farm] ha[d] returned to compliance” (Exhibit 1, ¶ 20).  

Accordingly, this factor overwhelmingly favors IronHustler’s position that no monetary penalty 

should be imposed in this matter. 

It should be noted that Complainant alleges that “general construction [or] demolition 

debris was deposited at the [Farm] without the owner’s permission” (Motion, p. 20).  There is no 

evidence suggesting that any materials were deposited without the owner’s permission.  

Furthermore, there is no evidence that general construction or demolition debris, as that term is 

defined in the Act, was deposited at the Farm by employees or agents of IronHustler. 

(2)  The presence or absence of due diligence on the part of the respondent in attempting to 
comply with the requirements of the Act and regulations thereunder or to secure relief 
therefrom as provided by the Act. 

 
It is undisputed that IronHustler had arranged for materials to be taken from the Project to 

the Landfill (Exhibit 1, ¶ 2).  In fact, 208 semi-truck loads of materials were taken from the Project 

directly to the Landfill between June 28, 2017, and July 21, 2017 (Exhibit 1, ¶¶ 3-12).  Any 

diversion of materials to the Farm was done without the knowledge or prior approval of 

management of IronHustler (Exhibit 1, ¶ 17).  And, as soon as management of IronHustler learned 

that materials had been diverted to the Farm, it arranged for those materials, in addition to pre-

existing materials, to be removed and taken to the Landfill within four days (Exhibit 1, ¶¶ 18-19). 

Furthermore, IronHustler has proceeded diligently to ensure future compliance with the 

Act.  With the additional remedial actions described herein (Exhibit 1, ¶¶ 21-23), IronHustler has 
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demonstrated a good faith effort to ensure compliance with the Act by its employees and agents, 

as well as the third parties it encounters in the course of providing services. 

It should be noted that Complainant alleges that the owner of the Farm demanded 

IronHustler remove the waste (Motion, p. 22).  There is no evidence suggesting that the owner of 

the Farm demanded removal of materials from the Project.  Rather, the evidence demonstrates that 

the owner of the Farm had previously permitted five (5) semi-truck loads of materials to be 

deposited at the Farm (Exhibit 1, ¶¶ 14-16 & 19). 

(3)  Any economic benefits accrued by the respondent because of delay in compliance with 
requirements, in which case the economic benefits shall be determined by the lowest cost 
alternative for achieving compliance. 

 
There were not any economic benefits realized by IronHustler from this diversion (Exhibit 

1, ¶ 24).  As a result of the diversion, IronHustler has paid for: (i) disposal at the Landfill of five 

(5) more loads of materials than were initially diverted from the Project to the Farm, (ii) two (2) 

transportations of the diverted materials (once from the Project to the Farm and a second time from 

the Farm to the Landfill); and (iii) costs of terminating the involved employees and taking 

additional remedial actions (Exhibit 1, ¶ 24).  Furthermore, as outlined herein, the diversion of 

materials could not have been part of a scheme to avoid paying for the appropriate disposal of 

materials, as the procedures for disposal at the Landfill were in place and were followed for 208 

semi-truck loads (Exhibit 1, ¶¶ 3-12). 

(4)  The amount of monetary penalty which will serve to deter further violations by the 
respondent and to otherwise aid in enhancing voluntary compliance with the Act by the 
respondent and other persons similarly subject to the Act. 

 
The Board has recognized that “to penalize a company [that exercises good faith in trying 

to control its problems] would discourage all those who act in good faith to bring an end to their 

pollution control problems.”).  Merlan, 2 Ill.P.C.B.Op. at 409.  As is outlined in detail herein, 
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IronHustler exercised good faith in remediating the alleged pollution and taking steps to ensure 

future compliance with the Act.  To penalize IronHustler after acting in good faith would 

discourage IronHustler and others from responding to the IEPA in such a manner. 

(5)  The number, proximity in time, and gravity of previously adjudicated violations of the Act 
by the respondent. 

 
Since setting course on its agenda to impose monetary penalties on IronHustler, the IEPA 

and later Complainant have focused nearly their entire case on this factor.  However, notably, past 

violations are a factor in determining the amount of the penalty, not whether a monetary penalty 

is appropriate.  The IEPA’s and Complainant’s reliance on past violations for arguing whether a 

monetary penalty is appropriate is contrary to the Act.  Rather than serving as a basis for 

establishing the appropriateness of awarding monetary penalties, the past violation served as a 

foundation for IronHustler’s prompt and comprehensive efforts to remediate the alleged violations 

(6) Whether the respondent voluntarily self-disclosed the non-compliance to the Agency. 
 

As outlined herein, there is no evidence, other than self-serving assumptions, suggesting 

that IronHustler violated the Act.  Even if it did, IronHustler did not have an opportunity to 

voluntarily self-disclose any non-compliance, as it learned of the alleged violations as a result of 

the IEPA’s initial inspection of the Farm. 

(7) Whether the respondent has agreed to undertake a "supplemental environmental project." 
 

In its meeting with the IEPA on October 19, 2017, IronHustler inquired whether there were 

any additional actions it should take in response to the Violation Notice (Exhibit 1, ¶ 29).  

Representatives of the IEPA indicated that representatives of the IEPA indicated that they could 

not think of anything else that could be done by IronHustler (Exhibit 1, ¶ 29).  Accordingly, no 

supplemental environmental project has been undertaken by IronHustler. 
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(8) Whether the respondent has successfully completed a Compliance Commitment 
Agreement. 

 
IronHustler offered to complete a compliance commitment agreement (Exhibit 1, Exhibit 

O).  However, the IEPA rejected IronHustler’s offer to complete a compliance commitment 

agreement (Exhibit Q).  Notably, as discussed herein, that rejection was made on September 28, 

2017 (Exhibit Q), before the IEPA had received a copy of IronHustler’s proposed compliance 

commitment agreement on October 3, 2017 (Exhibit P). 

CONCLUSION 

WHEREFORE, for the reasons set forth herein, IronHustler respectfully requests that the 

Board enter an order: (a) granting summary judgment in favor of IronHustler; (b) denying the 

Motion, and (c) granting such further relief as deemed just and appropriate. 

IRONHUSTLER EXCAVATING, INC. 
an Illinois corporation, Respondent 
 
 
By: ________________________________ 
       One of Its Attorneys 
 

Jay H. Scholl, ARDC # 6297558 
DAVIS & CAMPBELL L.L.C. 
401 Main Street, Suite 1600 
Peoria, IL 61602 
Tel: (309) 673-1681 
Fax: (309) 673-1690 
jhscholl@dcamplaw.com  
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CERTIFICATE OF SERVICE 
 

I, the undersigned, certify that I have served on May 12, 2021, the attached IronHustler’s 

Cross-Motion for Summary Judgment and Response to Complainant’s Motion for Summary 

Judgment filed by IronHustler upon the following persons by email: 

Raymond J. Callery   Carol Webb 
 Office of the Attorney General Illinois Pollution Control Board 
 500 South Second Street  1021 North Grand Avenue East 
 Springfield, IL 62701   P.O. Box 19274 
 rcallery@atg.state.il.us  Springfield, IL 62794-9274 
 Assistant Attorney General  Carol.Webb@illinois.gov 
      Hearing Officer 
 
 Kenneth Eathington 
 Jeffry A. Ryva 
 Matthew A. Warner 
 Quinn, Johnston, Henderson 
      Pretorius & Cerulo 
 227 N.E. Jefferson Street 
 Peoria, IL 61602 
 keathington@quinnjohnston.com 

jryva@quinnjohnston.com  
mwarner@quinnjohnston.com  
Attorneys for River City  
     Construction, LLC 

 
Furthermore, I, the undersigned, certify that I have served on May 12, 2021, the attached 

IronHustler’s Cross-Motion for Summary Judgment and Response to Complainant’s Motion for 

Summary Judgment filed by IronHustler upon the following persons by depositing the document 

in a U.S. Postal Service mailbox by the time of 5:00 P.M., with proper postage or delivery charges 

prepaid: 

Venovich Construction Company 
c/o Joseph L. Venovich, Jr., Registered Agent 
207 South Sampson Street 
P.O. Box 410 
Tremont, IL 61568 

 
 

Electronic Filing: Received, Clerk's Office 05/12/2021



26 

 
 
________________________________ 

Jay H. Scholl, ARDC # 6297558 
DAVIS & CAMPBELL L.L.C. 
401 Main Street, Suite 1600 
Peoria, IL 61602 
Tel: (309) 673-1681 
Fax: (309) 673-1690 
jhscholl@dcamplaw.com 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

PEOPLE OF THE STATE OF ILLINOIS, ) 
       ) 

Complainant,   ) 
    ) 

v.      ) PCB 20-16 
     ) (Enforcement – Land) 
     ) 

IRONHUSTLER EXCAVATING, INC., an ) 
Illinois corporation, RIVER CITY   ) 
CONSTRUCTION, LLC, an Illinois limited ) 
liability company, and VENOVICH  ) 
CONSTRUCTION CO., an Illinois corporation, ) 
       ) 

Respondents.    ) 
 

AFFIDAVIT OF 
DAVID SCHIELEIN 

 
David Schielein, under penalties as provided by law pursuant to Section 1-109 of the Code 

of Civil Procedure, certifies that the following statements are true and correct: 

1. I am the President of IronHustler Excavating, Inc, an Illinois corporation 

(“IronHustler”), and have served in that position prior to and since February 26, 2016. 

Hauling of Materials  
from the Project to the Landfill 

2. With respect to excavation and demolition of the Delavan CUSD No. 703 site 

located at 817 S. Locust Street in Delavan, Illinois (the “Project”), IronHustler arranged for 

materials to be taken from the Project to a lawful disposal facility, namely the Tazewell County 

Landfill (also known as the Hopedale Landfill and the Indian Creek Landfill) (the “Landfill”). 

3. True and correct copies of Waste Disposal Receipts for the 40 loads taken from the 

Project directly to the Landfill on June 28, 2017, are attached as Exhibit A. 

4. True and correct copies of Waste Disposal Receipts for the 37 loads taken from the 

Project directly to the Landfill on June 29, 2017, are attached as Exhibit B. 
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5. True and correct copies of Waste Disposal Receipts for the 46 loads taken from the 

Project directly to the Landfill on June 30, 2017, are attached as Exhibit C. 

6. True and correct copies of Waste Disposal Receipts for the 29 loads taken from the 

Project directly to the Landfill on July 5, 2017, are attached as Exhibit D. 

7. True and correct copies of Waste Disposal Receipts for the 12 loads taken from the 

Project directly to the Landfill on July 7, 2017, are attached as Exhibit E. 

8. True and correct copies of Waste Disposal Receipts for the 5 loads taken from the 

Project directly to the Landfill on July 11, 2017, are attached as Exhibit F. 

9. True and correct copies of Waste Disposal Receipts for the 35 loads taken from the 

Project directly to the Landfill on July 14, 2017, are attached as Exhibit G. 

10. True and correct copies of Waste Disposal Receipts for the 3 loads taken from the 

Project directly to the Landfill on July 17, 2017, are attached as Exhibit H. 

11. A true and correct copy of Waste Disposal Receipt for the 1 load taken from the 

Project directly to the Landfill on July 21, 2017, is attached as Exhibit I. 

12. Between June 28, 2017, and July 21, 2017, based on the Waste Disposal Receipts 

attached as Exhibits A-I, the total number of loads taken from the Project to the Landfill was 208. 

Diversion of Materials 
from the Project 

13. On or around July 13, 2017, IronHustler received notice that the Illinois 

Environmental Protection Agency (the “IEPA”) had conducted an investigation at a farm site 

located at or nearby 9701 Kings Road in Hopedale, Illinois (the “Farm”), at which it was alleged 

materials had been deposited from the Project. 
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14. The next day, on July 14, 2017, IronHustler received the time cards for loads taken 

from the Project on July 7, 2017, true and correct copies of which are attached as Exhibit J, which 

indicate that loads were taken to a “farmer” or “farm site,” rather than to the Landfill. 

15. There are no other time cards indicating that loads were taken from the Project to a 

“farmer” or “farm site” other than on July 7, 2017. 

16. On July 7, 2017, based on the timecards attached as Exhibit J, the total number of 

loads taken to a “farmer” or “farm site” was 24. 

17. Management of IronHustler was not aware that materials were being taken from 

the Project to any site other than the Landfill until we received notice that the IEPA had conducted 

an investigation at the Farm on or around July 13, 2017. 

Immediate Cleanup 
of Diverted Materials 

18. Immediately upon receiving confirmation that loads were taken from the Project to 

a “farmer” or “farm site,” IronHustler began arranging for those and other materials to be removed 

from the Farm and taken to the Landfill. 

19. True and correct copies of Waste Disposal Receipts for the 29 loads taken from the 

Farm to the Landfill on July 17, 2017, are attached as Exhibit K. 

20. After these efforts, the IEPA acknowledged that “[d]uring [an] inspection [of the 

Farm], it was determined that [the Farm] ha[d] returned to compliance with the apparent violations 

of [the Illinois Environmental Protection Act and the regulations issued thereunder]” in a letter 

dated December 27, 2017, a true and correct copy of which is attached as Exhibit L. 
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Further Remedial Measures 
Taken by IronHustler 

21. Without any prompting by the IEPA, IronHustler terminated the employment of its 

employees who were involved in any alleged diversion of materials from the previously-arranged 

lawful disposal facility to the Farm. 

22. Without any prompting by the IEPA, IronHustler has implemented policies to 

ensure that materials are not diverted from previously-arranged lawful disposal facilities. 

23. Without any prompting by the IEPA, IronHustler voluntarily engaged its counsel 

to prepare a form Service Agreement for Non-Hazardous Waste, which contains a commitment 

from third parties taking clean construction or demolition debris from IronHustler projects to 

comply with the Act. 

24. There were not any economic benefits realized by IronHustler from this diversion, 

as IronHustler paid for more materials than were initially taken from the Project to the Farm to be 

deposited at the Landfill, IronHustler paid for the diverted materials to be transported twice (once 

from the Project to the Farm and a second time from the Farm to the Landfill), and there were costs 

involved in terminating the involved employees and taking additional remedial measures. 

IEPA’s Disregard for 
the Intent of the Act 

25. On August 21, 2017, IronHustler received the Violation Notice, a true and correct 

copy of which is attached as Exhibit M (the “Violation Notice”).  A true and correct copy of the 

USPS tracking information for said Violation Notice is attached as Exhibit N. 

26. In the Violation Notice, the IEPA suggested that IronHustler undertake the 

following resolutions: (i) cease all open dumping of waste at the Farm; (ii) remove all waste alleged 
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to be improperly dumped at the Farm; and (iii) submit copies of waste disposal receipts 

documenting proper disposal of the waste that it alleged to be improperly dumped at the Farm. 

27. On September 27, 2017, counsel for IronHustler submitted a written response to 

the Violation Notice (the “Written Response”), a true and correct copy of which is attached as 

Exhibit O, outlining IronHustler’s compliance with the IEPA’s suggested resolutions, requesting 

a meeting under Section 31(a)(2) of the Act, and proposing that a compliance commitment 

agreement be issued reflecting that compliance has been achieved.  A true and correct copy of the 

USPS tracking information for the Written Response is attached as Exhibit P. 

28. The IEPA issued a letter to counsel for IronHustler on September 28, 2017, a true 

and correct copy of which is attached as Exhibit Q, refusing to issue a compliance commitment 

agreement and indicating that the alleged violations “may not be able to be resolved without the 

involvement of the Office of the Attorney General or the State’s Attorney.” 

29. IronHustler proceeded to meet with the IEPA on October 19, 2017, where 

IronHustler reiterated that it had undertaken all three of IEPA’s suggested resolutions and asked 

whether there were any additional actions it should take in response to the Violation Notice, to 

which representatives of the IEPA indicated that they could not think of anything else that could 

be done by IronHustler to address the matters alleged in the Violation Notice. 

30. Thereafter, in a letter dated November 9, 2017, a true and correct copy of which is 

attached as Exhibit R, IronHustler sent to the IEPA a copy of the form Service Agreement for Non-

Hazardous Waste prepared in an effort to ensure future compliance with the Act.  A true and correct 

copy of the USPS tracking information for said letter is attached as Exhibit S. 

31. The IEPA issued a letter to counsel for IronHustler on November 13, 2017, a true 

and correct copy of which is attached as Exhibit T, refusing to issue a compliance commitment 
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